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Georgia Institute of Technology 

Atlanta, Georgia 30332-0420 


J. W. Dees, Director 

Office of Contract Administration 

(404) 894-4810 


3 June 1988 
Mr. Lloyd: 




Attached is a corrected version of my May 30, 1988 letter. 
The word "universities" has been inserted in line 7 of the 
first paragraph and the word "no" has been corrected to read 
"not" in the sixth line of the third paragraph. 


Sincerely, 
J.W. Dees 
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GEORGIA TECH 1S85-1985 


Georgia Institute of Technology 

Office of Contract Administration 
Centennial Research Building 
Atlanta, Georgia 30332-0420 
(404) 894- 


designing TOMORROW TODAY 


TELEX: 542507 GTRC OCA ATL 
FAX: (404)894-3120 


May 30, 1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD( PL ) ( MRS ) 

Room 3D 139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

This letter is submitted in support of the position of the Council on 
Governmental Relations in their 11 May 1988 letter on the above referenced matter. 
Georgia Tech, as both a major research university in the area of information 
technology and developer of computer software which has been successfully 
commercialized, urges the implementation of a Federal policy on computer software and 
data which parallels that contained in Public Law 96-517. P.L. 96-517 has 
facilitated stronger research relationships between research universities and 
industry. This benefit should be expanded across the broad spectrum of intellectual 
property. 

As was pointed out in testimony given on by M.I.T.’s George H. Dummer on 30 April 
1987 before the U.S. House of Representatives Committee on Science, Space and 
Technology, Subcommittee on Science, Research and Technology, the effective transfer 
of university generated technology requires the consideration of different (trade 
secret, patent, copyright) intellectual property rights. Technology can no longer be 
cleanly categorized as only having one kind of right subsisting within it. 

Georgia Tech is one of many universities facing this issue. The technology 
developed in university laboratories under Federal sponsorship comprises only the 
starting point for technological innovations which are a necessary part of our 
maintaining our position in the worldwide scientific community. A progressive, 
consistent set of Federal policies in the area of intellectual property ownership and 
rights would have a positive effect which would benefit not only universities, but 
the nation as well. 

We would be pleased to provide additional information at your convenience. 

Sincerely 

Georg ia-,Institute of Technology 


By: J.’ W. Dees, Director 

Office of Contract Administration 

cc: Milt Goldberg, Executive Director 
COGR 


An Equal Education and Employment Opportunity Institution 


A Unit of the University System of Georgia 


0 UNITED 

TECHNOLOGIES 

Hay 31, 1988 


United Technologies Building 
Hartford, Connecticut 06101 
203/728-6255 

Joel W. Marsh 
Director 

Government Issues 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) /DARS 

c/o OUSD(A) (M&RS) 

Room 3D 139 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

United Technologies Corporation (UTC) appreciates the opportunity 
to comment on the Department of Defense Federal Acquisition 
Regulation Supplement; Patents, Data and Copyrights (DAR Case 
87-303). 

UTC has supported the joint efforts of the Department of Defense 
(DoD) , Department of Energy, National Aeronautics and Space 
Administration, and Office of Management and Budget/Office of 
Federal Procurement Policy to develop a regulation that balanced 
the interests of government and industry based on the President's 
Policy on Science and Technology, the recommendation of the 
Packard Commission on Technology, and th'e will of the Congress as 
expressed in Public Laws 99-661 and 100-180. Consequently, we 
were surprised that the interim regulation bears so little 
resemblance to the proposed approach by the joint agencies. 

UTC has also supported the Aerospace Industries Association (AIA) 
task force which worked with the Council of Defense and Space 
Industries Association (C0DSIA) in developing a composite 
industry response to this interim regulation. This response 
provides specific comments on issues which, if incorporated, 
could improve the interim regulation as currently structured. We 
wholeheartedly support these recommended improvements and will be 
available to further assist AIA/CODSIA in supporting your efforts 
to develop a more equitable final regulation. 

Aside from the details provided in the AIA/CODSIA response, we 
encourage you to focus your attention on what appears to be an 
inherent philosophical difference in what the DAR Council intends 
to achieve through the interim regulation and the objectives of 
the President's Policy on Science and Technology, the Packard 
Commission's recommendation on Technology, and the Congress as 
stated in Public Laws 99-661 and 100-180. Although the wording of 
the regulation is very complex, it would appear that the DAR 
Council has placed the Government's need for unlimited rights in 
technical data for competitive reprocurement purposes as the 
overall and primary objective of the regulation. Any "balancing” 
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of interests of government and industry in technical data appears 
to be secondary to that overall objective. The following two 
points will illustrate: first, data not included in a contract 

listing is automatically defined as "unlimited rights ; and 
second, the expansive definition of "required in the performance 
of a contract" will involve background manufacturing and design 
technology never before considered as developmental work required 
under contract. Both will cause forfeiture of valuable property 
rights and represent radical departures from past regulatory 
requirements. 

In addition, the interim regulation will be unwieldy. The 
opportunity provided in the regulation for industry to utilize and 
protect privately developed technology, for example, is 
administratively burdensome, will necessitate extensive paperwork, 
and will require systems not currently in existence. Moreover, 
the approach also appears threatening in today's litigious 
environment due to the liberal use of the "notification” and 
"certification" requirements. 

The concepts of "list or lose" and "development necessary for 
performance of a government contract or subcontract" are very 
broad and do not encourage risk taking on the part of industry to 
incorporate new or emerging technologies into DoD products. The 
expanded requirements for paperwork development, paperwork 
retention, "notification", and "certification" as a part of the 
bid/proposal process for new contracts will discourage the 
aggressive use of privately developed technology in defense 
products. This is especially true when it is recognized that 
sustaining a successful claim of "limited rights" will be 
expensive, time consuming and treacherous since a successful claim 
would be undesirable and inconsistent with the overall objective 
of the interim regulation. 

UTC believes the regulation needs extensive revision without the 
overwhelming bias in favor of unlimited rights in. all categories 
of data. These revisions could be enhanced through an under- 
standing of the types of technical data and the needs of the 
government in these data. We believe the issue of rights in 
technical data is minimal in connection with providing technical 
data for training, operation, maintenance, overhaul, and repair. 

We believe that the substance of the technical data issue lies m 
the area of competitive reprocurement data. However, the "cast 
net" approach of the interim regulation in obtaining technical 
data for government needs fails to recognize the broad range in 
types of data and industry's willingness and ability to satisfy 
much of the government's needs in this data. Instead, this 


approach focuses extraordinary emphasis on the government’s need 
for unlimited rights in competitive reprocurement data. We 
believe that the issue could be brought to a more satisfactory 
conclusion by a joint government/industry effort with the specific 
assignment of satisfying the technical data requirements as 
mandated by the Executive Branch and in Public Laws. 

UTC appreciates the opportunity to comment on this interim 
regulation. We support any effort that the DAR Council might, 
undertake to work with industry in developing a final regulation 
that reflects an understanding of technical data issues in an 
effort to provide a balance between the interests of the parties. 
If UTC can be of assistance to the DAR Council in developing the 
final regulation, please feel free to call upon us. 

Very truly yours, 



Joel W. Marsh 


•UNIVERSITY OF 


OFFICE OF RESEARCH & 
PROJECT ADMINISTRATION 


ROCHESTER 

31 May 1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL) (MRS) 

Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

The University of Rochester offers the following comments to the interim 
rule published at 53 FR 10780 under the DFARS Subpart 227.4 - Technical Data, 
Other Data, Computer Software, and Copyrights. Rochester's sponsored research 
base this year is approximately $110 million and represents research for a broad 
range of disciplines including the School of Medicine and Dentistry, College of 
Engineering and Applied Sciences, and the School of Arts and Sciences. Rochester 
has successfully engaged in technology transfer, has an established technology 
transfer program and has been recognized by industry as having developed 
technology suitable for development and commercialization by corporations. . 

Public Law 96-517 , as amended, by giving nonprofit organizations and small 
business the right to own, develop, and commercialize patentable inventions 
resulting from federally funded research grants and contracts, has facilitated 
strong research relationships and technology transfer between universities and 
industry. Since the enactment of this public law, corporate sponsorship has 
increased by approximately 52% at Rochester. This can be attributed, in part, to 
the enactment of this law. We also recognize that university-generated 
technology requires licensing and administration of a combination of intellectual 
property rights. At Rochester we are researching and developing nuclear magnetic 
resonance imaging devices that require integrated hardware and software systems, 
integrated circuits, and chip designs that include or could include a combination 
of intellectual property rights. The proposed interim rule does not parallel the 
existing federal policy for patents and technology transfer and consequently will 
not encourage and will, in fact, make it more difficult to transfer university 
technology for commercial development. 

Section 227.472, "Acquisition policy for technical data and rights in 
technical data", indicates that only the government can fulfill its obligations 
of technology transfer and fails to recognize the valuable role that universities 
have in the dissemination of research results. We recommend under 227.472 -1(b) 
and 1(c) that language is added that recognizes the contribution of universities 
and their technology transfer programs. 


518 Hylan Building 
University of Rochester 
Rochester, New York 14627 
(716) 275-5373 


Mr. Charles W. Lloyd 
Re: DAR Case 87-303 


31 May 1988 
Page 2 


Sections 227.472-2 and 227.472-3 (a)(1) is reminiscent of pre-Public Law 96- 
517 when the government needed to be petitioned by contractors for extended 
rights to patents. Prior to Public Law 96-517 commercial corporations were not 
encouraged, guaranteed, nor was the process made easy for universities to 
collaborate with industry in the transfer of technology. This section will have 
the same affect on universities and industry. Universities' ability to transfer 
technical data and software to industry will severely inhibit the strength and 
vitality of its interactions and technology transfer with industry. The mere 
existence of the government's unlimited rights, whether exercised or not, will 
severely limit the transfer and commercialization of technology developed at 
universities. When one couples this proposed section with the preponderance of 
new federal grant programs that encourage and require university and industrial 
interaction and commercialization research activities, one finds that they are at 
diametric ends. We recommend that government rights should be limited to data in 
which the government has a need and which cannot be supplied by other means or 
which is specifically required to be delivered under the terms of the contract. 
This would effect the transfer of technical data and computer software to both 
the government and commercial concerns in the same processes and benefits as is 
required for patentable technology. 

In addition to the above recommended changes Rochester recommends that 
section 227 .472-3(a) (2) (ii )(B) be omitted. Publication of research results is a 
priority of every university; publications, however, are sometimes jointly made 
with the commercial development of technical data and computer software. The 
government should not acquire unlimited rights to this data unless it is required 
as part of the statement of work and the Government should accept GPLR when a 
small business or nonprofit organization agrees to commercialize the technology. 

University technical data and computer software is usually a cumulative 
result of many years of research and effort with a multitude of sponsors, (i.e. 
university, federal, foundation, and corporate). Section 227.473-l(b)(2) should 
be augmented to provide guidance to contracting officers when technical data and 
computer software accrues from universities and other nonprofits. The 
government should only be able to acquire GPLR if it does not need to use the 
data for competition and the university or other nonprofit is interested in 
commercializing the data. 

As discussed above it is very difficult to modify federal regulations for 
basic research performed at universities. Competitive procurement of items, 
components, parts and processes usually does not occur at universities. As in 
recent regulations, i.e. patent regulations, universities were combined with the 
Small Business Innovative Research Program (SIBR). As an alternative to 
extensive language modification, Rochester recommends that the SIBR rights in 
technical data and computer software be modified to include universities and 
other nonprofits. 


Mr. Charles W. Lloyd 
Re: OAR Case 87-303 


31 May 1988 
Page 3 


Thank you for the opportunity for the University of Rochester to comment on 
such important and far reaching regulations for universities and the ultimate 
transfer of technology to corporations for commercialization. 
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Aeroquip Corporation 

Aerospace Division 
Jackson Plant 
300 South East Avenue 
Jackson, Ml 49203-1972 
Phone: 517-787-8121 
Telex: 223412 
TWX: 810-253-1947 





eraquip 


May 31/ 1988 


Defense Acquisition Regulatory Council 
The Pentagon 

Washington , DC 20301-3062 

Attention: Mr- Charles W. Lloyd 

Executive Secretary 
CDASP (P) DARs c/o OASD (P&L) (MRS) 
DAR Case 87-303 


Dear Mr. Lloyd: 

Aeroquip has reviewed the DAR Council interim changes to Subpart 227-4 Part 
252 of DFARS as published in the Federal Register on April 1/ 1988. Aeroquip 
does not support the proposed changes. 

Aeroquip does endorse the comments submitted to you by the Proprietary Industries 
Association pursuant to the 60 day public comment period. We believe these 
comments deal fairly with innovative aerospace sub-contractors. 

Should additional information be required/ please contact the undersigned. 


Very truly yours/ 

j L ju~ 

^Larrw Barnhart 
Marketing Manager 
Product Development 


LB:tr 


cc: Bettie S. McCarthy 

Government Relations Consultant 
733 15th Street, NW, Suite 700 
Washington, DC 20005 

Proprietary Industries Association 
220 No. Glendale Ave. Suite 42-43 
Glendale, CA 91206 

Attention: H. (Bud) Hill Jr., Counsel 


Mark A. Conrad 

Vice President - 

Secretary and General Counsel 

Aeroquip Corporation 

300 S. East Avenue 

Jackson, MI 49203 
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Honorable Robert B. Costello 
Under Secretary of Defense 
for Acquisition 
Department of Defense 
The Pentagon - Room 3E808 
Washington, DC 20301-1000 

Dear Dr. Costello: 

We have completed our review of the interim regulation 
entitled, "Patents, Data, and Copyrights," published in the 
Federal Register on April 1, 1988. We appreciate your 
efforts to respond to the issues raised in our letter of 

February 29, 1988 on an earlier draft of the rule. Also, 

discussions with your staff have proven most helpful in 
allaying some of our concerns, particularly with regard to 
your intentions on the treatment of data rights for' items 
developed solely or predominantly with contractor resources. 
While I expect that this issue and others raised in this 
letter will be satisfactorily resolved in the final rule, 
these comments can, of course, only address the regulation as 
published. I am concerned that a number of provisions of 
this interim rule do not appear to meet the President's 

technology transfer objectives and will not support the 
Department's goal of achieving cost-effective procurements. 
In addition, several of the provisions in the final rule do 
not appear to meet the requirements of the Paperwork 

Reduction Act and its implementing regulations, which specify 
that a collection of information: (1) must be necessary to 

perform the agency's functions, (2) must be the least 

burdensome method of meeting the agency's need, and (3) must 
not be duplicative with any other collection by the Federal 
Government. These concerns are described in detail in the 
Enclosure. 

We have all become increasingly concerned about the impact 
of changes in procurement statutes, policies, and regulations 
on the defense industrial base. Clearly the quality and 
capacity of that base, and our ability to meet future defense 
needs, must be ensured to achieve the .level of national 
security we demand. The determination of rights in technical 
data developed using private or Government resources will be 
a key determinant of our success in this regard. 

Our ability to leverage the Government's investment in 
product development will be influenced significantly by the 
Department's procedures to protect from release or disclosure 
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technical data pertaining to a product developed at private 
expense and to encourage commercialization of Government 
funded technologies. Since the Department's regulatory 
procedures on rights in technical data will affect the 
expected rate of return on initial or subsequent contractor 
investment, the contractors' incentives for product 
innovation and their willingness to provide high quality 
products for the defense market also will be influenced by 
these regulations. 

For any contractor to invest scarce resources in the initial 
or further development of a technology, he must be assured of 
a reasonable return on that investment. The potential for 
disclosure of technical data to potential competitors, and 
the Government's discretionary control of that disclosure, 
will increase the risk associated with any investment and 
possibly reduce the incentives for the contractor to absorb 

that risk. 

Technical data represent special types of commodities with 
unique problems, in that disclosure of these data can 
generally be accomplished very easily and, once disclosed, 
the commercial value of the technology is significantly 
diminished. Thus, to provide the necessary incentives to 
develop and market new technologies, the Government must be 
especially attentive to the need to manage effectively our 
demand for, and access to, technical data and provide the 
appropriate protections from disclosure regardless of the 
source of funding for the data. 

If, through Government disclosure of the technical data, a 
competitor can replicate the technology, then the contractor 
who spends his scarce resources to develop the original 
product or enhance significantly an existing product is at 
risk of being unable to recoup the full costs of development, 
let alone obtain a reasonable return on that investment. . If 
the Department, through its technical data regulation, 
unnecessarily imposes additional risk of disclosure and, 
thereby, reduces the expected return on the contractor |s 
investment in product development, which is frequently far in 
excess of the initial research investment, then the 
contractor's incentive to make that investment will be 
reduced. More importantly, the contractor may decide not to 
sell in the defense market or to sell the Department second 
or third best technologies. 

We also strive to achieve effective competition. To obtain 
competition among suppliers for a product or process 
developed using Government funds, a potential Government 
contractor may need to have access to technical data 
pertaining to that product or process. Again, however, we 
must be particularly careful not to unilaterally acquire and 
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disclose technical data developed using Government or private 
funds only to lose opportunities to purchase the best 
technologies to meet our defense needs and significantly 
enhance competition in the long term. 

Similarly, we can enhance the competitive base through our 
regulatory policies if we specifically and emphatically 
endorse contractor innovation. Competition can be 
effectively stimulated by providing the necessary incentives 
for the contractor to take full commercial advantage of our 
technologies, not only to increase the ability of domestic 
industries to compete internationally, but also to meet our 
defense needs more effectively. To this end, contractors 
should be given strong incentives to develop new products and 
improve existing products developed under Government 
contract. 

The opportunity costs of lost innovation or reduced 
competition are easy to ignore, since regulations that 
discourage technological innovation will not be recognized in 
the acquisition system for some time. However, if we concern 
ourselves only with immediate and seemingly more pressing 
needs, then we risk losing in the longer term our defense 
readiness and technological advantage. 

\ 

We must recognize that a technical data rights regulation 
that will maintain or, where necessary and possible, enhance 
the defense industrial base may have short term costs. The 
contractor who develops a superior product or process will 
realize a higher profit in the short term relative to his 
competitors. Thus, for a period of time, the inventor's and 
the Government's interests may appear to diverge. However, 
the protection of the contractor's economic interest is 
absolutely essential to encourage the contractor to invest in 
the development of the product or process in the first place. 
If the contractor cannot be assured of keeping the invention 
secret at least for a time, then he will not invest and the 
Government will not have access to the technology. 
Therefore, effective protection of technical data, regardless 
of the source of funding, is in the Government's best 
interest. 


The Department seems to recognize these concerns. In the 
general policy statement, the Department indicates that it 
will obtain only the minimum essential technical data and 
data rights and will do so in a manner that is least 
intrusive to the contractor's economic interests. However, 
the rule lacks the essential ingredient to implement that 
policy — the procedures that the contracting officer must use 
to determine what technical data the Department specifically 
needs and how to meet those needs in a manner that is least 
damaging to the contractor's economic interest. In our 
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February 1988 letter, we urged the Department to include such 
procedures in the final rule. We continue to view these 
procedures ,as absolutely essential to ensure that the 
Department will have access to advanced technologies to meet 
our defense needs and that it can meet those needs in a cost- 
effective manner. We recommend that the Department include 
such technical data acquisition procedures in the rule. 
These technical data acquisition procedures would then 
complement the existing requirements at 217.72, which 
specifically direct the contracting officer, presumably after 
consultation with the other members of the project team, to 
"decide whether to procure data for future competitive 
acquisition" in accordance with the provisions of Part 227. 
jf j_t is considered inappropriate to include such procedures 
in the rule, at a minimum, they should be identified with a 
Departmental Directive or Instruction, and specifically 
referenced in the rule. Our clear preference,, however, is 
for these procedures to be included in the rule itself. 


We recognize the Department's concern that future competition 
may be held hostage to a critical element that the contractor 
chooses to develop at private expense. But we should be 

especially careful not to threaten a contractor's legitimate 
proprietary technology to eliminate such a possibility. We 
have serious concerns that the new definitions in Section 
227.471 of "developed exclusively at private expense" and 
"developed exclusively with Government funds" will not 
provide the protections from disclosure that are necessary to 
encourage contractors to sell their proprietary products to 
the Government and will not promote private resource 
investment in the development of defense technologies. The 
classification of technical data as "developed exclusively at 
private expense" or "developed exclusively with Government 
funds" is contingent on whether the item, component, or 
process to which the data pertain is "required as an element 
of performance under a Government contract or subcontract," 
or, as this is defined in the rule, "development was 
specified in a Government contract or subcontract or that the 
development was necessary for performance of a Government 
contract or subcontract." Under the Department's rule, for 
example, the definition of "developed exclusively with 
Government funds" will apply to all technical data pertaining 
to an item, component, or process when its development is 
necessary for the performance of a contract, even if it was 
developed solely or predominantly with contractor resources. 
The Department can then claim "unlimited rights" in those 
technical data, which includes the "rights to use, duplicate, 
release, or disclose. .. in whole or in part, in any manner and 
for any purpose whatsoever, and to have or permit others to 
do so." Thus, technical data pertaining to proprietary 
products or products in which the contractor has invested 
substantial resources will not be protected. This indirect 
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means of obtaining "unlimited rights" to what would logically 
be considered proprietary technical data does not appear to 
respond to the requirements of the Defense Authorization Act 
of 1987 or the draft policy developed in accordance with 
Executive Order 12591. Moreover, I do not believe that it is 
your intent to acquire unlimited rights in this manner. I 
recommend that in the definition of "required as an element 
of performance" the Department delete the reference to 
"development was necessary for performance of a Government 
contract or subcontract," to eliminate any uncertainty about 
how the definition would be applied. 

Several of the requirements appear to be largely redundant 
and, hence, inconsistent with the requirements of the 
Paperwork Reduction Act and its implementing regulations and 
the Department's regulatory simplification objectives. The 
absence of a link between the notification requirements in 
Section 227.473-1 and the listing requirement in Section 
227.472-3 (a) is particularly confusing. For example, the 
Department's rule appears to require at least four documents 
from the contractor that identify the rights in technical 
data: (1) a "preaward notification" (227 . 473-1 (a) (2) ) to 
identify products or processes that would result in the 
delivery of technical data to the Government with other than 
unlimited rights; (2) "continual postaward notification" 
( 227 . 473-1 (a) (3) ) to continue notification during performance 
of the contract; (3) a "certification" (227 . 473-1 (a) (4) ) to 
identify the contract under which the data are or were 
delivered, the expiration • date and limitation on the 
Government's use, and an authorization for the contracting 
officer to request additional information to evaluate the 
assertions; and (4) a "listing" (227 . 472-3 (a) ) of technical 
data delivered to the Government with other than unlimited 
rights. These requirements, as drafted, appear to be 
duplicative and, hence, do not provide the least burdensome 
means to achieve the Department's objectives. If the rule is 
not referencing four distinct lists but rather one list that 
may be updated at different times, then an easy way to 
clarify this would be to provide a descriptive name for the 
list, and refer to this same list throughout the rule. In 
any regard, we recommend that the Department reduce the 
notification procedures to one set of consistent, 
nonduplicative requirements for identification of rights in 
technical data. 

The listing requirement raises other concerns as well. Under 
the Department's rule, for example, if a contractor fails to 
include in the list technical data pertaining to a privately 
developed product, then the Government will claim "unlimited 
rights" to such data. Failure to include proprietary data on 
a listing should not serve as a means for the Government to 
obtain "unlimited rights" to privately developed 
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technologies. The Department has other provisions in the 
rule that will meet its needs for identification, 
notification, and verification while protecting the 
contractor's property and economic interest. Unfortunately 
the listing requirement at 227.472-3 (a) appears to he a 
"gotcha" provision with no further attempts by the Government 
to clarify rights in the technical data, particularly when 
the data are marked in a manner that is inconsistent with the 
listing. We recommend that the Department reconsider the use 
of listing requirements in Section 227.472-3 (a) as a means of 
claiming "unlimited rights" in technical data, or at least, 
provide procedures in the rule to allow contractors an 
opportunity to correct errors in the designation of data 
rights. 

The Department's rule indicates in Section 227. 473-1 (b) that 
the contracting officer should not negotiate Government 
Purpose License Rights if the technical data are needed for 
immediate competition and if protection of the contractor ' s 
rights would be "unduly burdensome on the Government." The 
application of the "immediate competition" test should be 
rather limited, since the negotiation with the developing 
contractor regarding rights in technical data should take 
place in the early stages of the research and development 
contract. It is difficult to foresee a situation, except 
perhaps a national emergency, in which the Government would 
compete a product before the development had been completed. 
The test of "unduly burdensome" also is undefined in the 
Department's rule. This test should be clarified through 
specific procedures regarding the acquisition of technical 
data or rights in technical data. Thus, the need for such 
procedures on how and when to acquire rights in technical 
data is further emphasized. We, therefore, recommend that 
the Department delete Section 227 .473-1 (b) (2) (ii) (B) of the 
rule and substitute a reference to the acquisition procedures 
as discussed above. 

And, finally, I would urge that the Department review and, 
wherever possible, simplify the contract clauses in the rule. 
Since in many cases these clauses trigger activities that are 
covered under the Paperwork Reduction Act, we must be assured 
that they are the least burdensome necessary to meet the 
Department's specific needs. In accordance with the 
Department's recent request, we will provide you with some 
suggested changes to the clauses to meet these objectives. 
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! appreciate your consideration of these comments. 

Sincerely , 

' Wan V. Burma" 

Allan V. Burman 

Deputy Administrator and 






Enclosure 


Summary of the Issue 

Public disclosure by the Government of technical data 
developed using private or Government funds can cause serious 
hardship to the developing contractor, reduce the commercial 
value of the technology, and thereby jeopardize the 
incentives necessary for the contractor to develop and market 
new technologies for the private and Government markets. 
Even the mere threat of public disclosure by the Government 
will reduce the expected return on the firm's research, 
development, and marketing of the technology and, 
consequently, will reduce the incentive for a firm to incur 
the often substantially greater cost to develop new products 
or processes for military and commercial markets. 

In a recent paper published by the National Bureau of 
Economic Research, these characteristics of technological 
innovation were highlighted: 

"The new knowledge or innovation may be a cost-reducing 
process, a product, or some combination of the two. The 
knowledge-producing firm earns a return either through 
net revenues from the sale of its own output embodying 
the new knowledge or by license *and nonmonetary returns 
collected from other firms which lease the innovation. 
Since the private rate of return to research depends on 
the present value of the revenues accruing to the sale 
of the knowledge produced, the conceptually appropriate 
rate of depreciation is the rate at which the 
appropriable revenues decline for the innovating firm. 
The rate of decay in the revenues accruing to the 
producer of the innovation derives not from any decay in 
the productivity of knowledge but rather from two 
related points regarding its market valuation, namely, 
that it is difficult to maintain the ability to 
appropriate the benefits from knowledge and that new 
innovations are developed which partly or entirely 
displace the original innovation." (Ariel Pakes and 
Mark Schankerman, "Obsolescence, Research Lags, Rate of 
Return to Research," in R&D . Patents, and Productivity . 
1984, pp. 74-75.) 

The Government, through its regulations and technical data 
management, will affect the rate of decay of revenues from 
investment in technological innovation. When, as a 
consequence of potential disclosure of his technology, the 
contractor is at-risk of being unable to recoup the full 
costs of development of a product or process, including a 
reasonable return on that investment, then the contractor 
will increase the expected rate of decay of potential 
revenues and, correspondingly, will lower the expected rate 


of return on the investment. As a consequence of the 
diminished return, the contractor often may decide not to 
develop the product or process or, in an effort to limit the 
risk of disclosure, not to provide the product or process to 
the Government market at all. 

Protection of technical data for a period of time, and hence 
protection of the economic interest of the developing 
contractor, is necessary to ensure that the technology can be 
effectively used in the development of new and improved 
products and processes for the private and Government 
markets. Protection of technical data, therefore, should not 
be considered merely of concern to the contractor. It should 
also be a high priority of the Department of Defense. In the 
absence of protection of technical data regardless of the 
source of funding, the Government will lose significant 
opportunities to enhance the industrial base, promote 
contractor investment in the continued development and 
production of high quality, high performance defense 
products, ensure Government access to these products, and 
provide for the long term competition necessary for cost- 
effective procurements. 

While the Government sometimes needs technical data 
pertaining to items, products, or processes it procures, many 
of these Government needs can be effectively and efficiently 
met by ensuring Government access ''to the technical data 
rather than the Government's physical possession of the 
technical data. Physical possession of the technical data by 
the Government, in many cases, wastes Government resources 
and unnecessarily jeopardizes the commercial value of the 
technology. The Government can often meet its procurement 
needs more cost-effectively through direct -.licensing and 
nondisclosure agreements between the respective contractors. 


Risk of Disclosure under the Freedom of Information Act 

The risk of disclosure of the technical data is heightened by 
the potential for competitors to obtain valuable technical 
data through a Freedom of Information Act (FOIA) request. 
The Department of Justice in a May 1987 letter to USAF 
General Skantze has indicated that technical data appear to 
fall within the definition of "records" under the Records 
Disposal Act (44 U.S.C. 3301), which includes: 

"books, papers, maps, photographs, machine readable 
materials, or other documentary materials. . .made or 
received by an agency of the United States Government 
under federal law or in connection with the transaction 
of public business and preserved or appropriate for 
preservation by that agency or its legitimate 
successor. . .because of the informational value in them." 


The Department of Justice also noted that Section 2328 of 
Title 10 clearly contemplated release of technical data to a 
person requesting such release under FOXA. Regarding the 
contractor's proprietary technical data, the Department 
advised that: 

"As a threshold matter, any technical data submitted 
under a procurement contract containing a restriction 
on the rights of the United States to release or 
disclose could not be disclosed under the FOIA, and FOIA 
requests for such material can be summarily denied. The 
1986 amendments to 10 U.S.C. 2320 are particularly clear 
on this point. Should a FOIA request be filed with 
respect to any technical data as to which the 
contractor claims proprietary rights which have not been 
finally determined, all appropriate challenge procedures 
for determining such rights under 10 U.S.C. 2321 or 
other applicable law or regulations should be followed 
in full before any such data can even be considered for 
disclosure pursuant to the FOIA. Thus, there is no 
conflict between the FOIA and the DOD procurement laws 
protecting contractors' proprietary rights in any 
technical data: to the extent that disclosure of the 
data is restricted by law, including during any period 
needed to validate the proprietary data restrictions 
under applicable law, the data need not (indeed cannot) 
be disclosed under the FOIA, and FOIA requests for such 
materials, accordingly, can and should be denied." 

However, because the courts have viewed the statutory 
exemptions as basically permissive, the agency would appear 
to have the discretion to disclose such technical data. 
Consequently, the Government contractor will be continually 
at-risk of losing even his proprietary technology to a 
competitor via a FOIA request. 

While the Justice Department indicates that protection of 
technical data pertaining to an item, component, or process 
developed solely by the contractor can be provided, these 
discretionary protections may not apply to technical data 
developed partly or wholly with Government funds. The courts 
may conclude that Government contracts that permit the 
contractor to retain such technical data for exclusive 
commercial use are not sufficient to create the potential for 
exemption as proprietary technical data. In which case, the 
Government's efforts to promote effective and more extensive 
use of our technologies may be completely thwarted by FOIA 
requests directed solely at discovery of the developing 
contractor's valuable technology. The Government's physical 
possession of the technical data, because such action creates 
an "agency record," could then trigger a FOIA request from a 
competitor and the commercial value of the technology will be 
diminished. 


Research by Thomas Susman indicates that contractors do and 
should seriously consider the possibly of disclosure of 
technical data under FOIA. He also notes that the added risk 
of such disclosures ultimately damages the Government: 

'What little empirical data there are on the impact of 
the FOIA on government contractors are quite disturbing. 
In the late 1970s an author surveyed major Air Force 
contractors and procurement officers and concluded: 
"Some of the major aerospace contractors are withholding 
state-of-the-art technology from their proposals to 
prevent release via the Freedom of Information Act." 
Similarly, a series of interviews with high technology 
firms in the Boston area revealed that "several firms 
did cite the fear of losing proprietary technical 
information as a primary factor in their decisions not 
to compete for government-contract work."' ("Risky 
Business: Protecting Government Contract Information 
Under the Freedom of Information Act," Public Contract 
Law Journal . 1986, p. 19.) 

* 

While Susman acknowledges the potential for withholding 
confidential commercial information under Exemption 4 of the 
Act, he also notes that meeting the requirements of this 
exemption is often difficult and acceptance by the courts of 
this exemption for technical data is hot assured. He states 
that : 


"Counsel advising a government contractor on the 
possible risk of later disclosure of information 
provided to an agency will thus seldom be able to give a 
firm opinion on whether specific data willvdefinitely be 
withheld from disclosure. (That agreements with agency 
personnel over the confidentiality of information are 
not enforceable only exacerbates the situation.) 
Unfortunately, not only is the substantive application 
of the fourth exemption to contractor information 
unsettled, but the procedures surrounding how agencies 
and courts make those determinations are equally 
unsettled. .. no matter how careful the contractor, 
submitting sensitive commercial information to the 
government remains risky business." (pp. 22, 27) 

The Government can successfully reduce the additional risk 
that FOIA implies for technological innovation by severely 
limiting the technical data physically acquired by the 
Government. The Government can often successfully meet its 
needs by ensuring access to the necessary technical data 
through direct licensing or nondisclosure agreements between 
the respective contractors as opposed to Government 
possession and subsequent distribution of the data. 


Some Benefits of Protection and Transfer of Technical Data 

If the Department is to have access to state-of-the-art 
technologies and increase competition, then we must provide 
the necessary regulatory environment for the technological 
investment to occur. The 1988 Economic Report of th| 
President presented some of the reasons for protection of 
technical knowledge and benefits of technology transfer by 
the Government: 


"Investment in knowledge, like other investment, depends 
on rights to future returns. Even in research that is 
publicly supported, the incentives created by property 
rights have powerful effects. Patent, licensing, 

trademark, copyright, and trade secrets laws are 
critical in determining the share of the returns from 
commercially valuable ideas and inventions to which an 
inventor or investor is entitled. The dramatic advance 
of commercial biotechnology since 1980, for example, was 
aided by the U.S. Supreme Court decision that 
microorganisms produced by genetic engineering were 
patentable. Federally sponsored research can benefit 
from the incentives created by property rights. The 
Patent Law Amendments of 1980 provided a uniform system 
for assigning title to inventions made at universities 
that conduct government-sponsored research. Between 
1980 and 1986 cooperative ventures increased, and the 
number of patents issued to American academic 
institutions grew by 70 percent. Before these reforms, 
patenting such inventions was uncertain, and 
cooperative research ventures between private firms and 
universities were difficult to establish because of the 
complex regulations that accompanied Federal funding, 
(p. 184) 


Similarly, Kamien and Schwartz in a 1982 study found that: 

"Stories of government-sponsored research failing to 
reach fruitation in the form of commercially available 
new product or process revolve around the unwillingness 
of firms to engage in their final development and 
marketing without exclusive rights. For example the 
unwillingness by the Department of Health, Education and 
Welfare to grant exclusive rights, in the form of 
patents, to private pharmaceutical firms retarded 
commercial development of an early blood test for breast 
and digestive tract cancer and a test-tube method for 
testing the effectiveness of different cancer drugs 
before administering them to a patient." ( Market 
Structure and Innovation p.17) 

In a recent report on the results of Public Law 96-517, the 
Small Business Innovation Development Act, which gave 
nonprofit organizations and small businesses the right to 


retain title to Federally funded inventions, the GAO noted 
that, while a full evaluation of the commercial consequences 
of the Law is premature, a significant increase in business 
financial interest in university research has occurred: 

•'Administrators at 25 universities stated that Public 
Law 96-517 has been significant in stimulating business 
sponsorship of university research, which has grown 74 
percent from $277 million in fiscal year 1980 to $482 
million in fiscal year 1985 (in constant 1982 
dollars)." ("Patent Policy Recent Changes in Federal 
Law Considered Beneficial," April, 1987, p. 3.) 

This increase in private business commitment clearly 
indicates that the private sector expects significant returns 
from the commercial application of these inventions. 
According to the GAO, over 900 patents were issued to 
universities in 1987 — four times the number issued in 1976, 
the last year the statistics were collected by the Department 
of Commerce, and prior to implementation of regulations to 
permit universities to have the rights to inventions 
developed under Government contract. Although these data are 
not conclusive, they certainly suggest a resurgence of 
innovative effort in the university community that is 
strongly correlated with legislation permitting them to 
retain rights to inventions developed using Federal funds. 

Effective transfer of Government-funded technologies to 
contractors and protection of the contractor's investment ih 
further development and marketing of the technologies for a 
period of time will in the long term enhance competition. In 
a recent report, the Office of Technology Assessment (OTA) 
noted the significant cost savings that can accrue when 
technological advances widen the competitive base. For 
example, OTA reported that: 

"One of the classic illustrations of a successful, major 
Government contribution to information technology R&D is 
in the field of satellite communications. The National 
Aeronautics and Space Administration. . .had the leading 
role in pioneering technological progress toward 
commercial development, accelerating the time frame for 
the introduction of this technology, influencing the 
structure of the U.S. domestic and international 
telecommunications common carrier industries, and 
effecting significant cost savings over the long run. 

It is also interesting to note that these NASA programs 
likely had some important side-effects on the structure 
of the U.S. international satellite communications 
industry. Because AT&T was the only private company to 
have heavily invested its own funds for satellite 

communications R&D it is likely that AT&T would have 

dominated the new international and domestic satellite 


communications services industry. Instead, the NASA 
programs, through continuous transfer of technology to, 
and close interaction with, commercial firms stimulated 
the competition that followed the 1972 Federal 
Communication Commission’s decision allowing open entry 
into the domestic satellite communications services 

industry.” ( Information Technology R&Dj Critical 

Trends and Issues . February, 1985, pp. 30, 31.) 

Federally-funded research and development also has been shown 
to be a factor that encourages privately-funded R&D. In 
about one-third of the cases studied, firms invested their 
own private funds into projects identified during the 
performance of Federally-funded R&D projects. The likelihood 
of such spinoffs was found to be considerably enhanced if the 
firm helped to formulate the ideas on which the project was 
based. (Mansfield, "R&D and Innovation,” National Bureau of 
Economic Research . 1984) 

This is not to suggest that transfer of technologies 
developed under Department of Defense contracts will result 
in a blizzard of new products and processes for consumer use. 
Indeed, the more significant and immediate beneficiary of an 
effective technical data regulation will be the Department of 
Defense. 


The President’s Policies 


The President's policies concerning technology transfer have 
recognized and responded to the need for more effective and 
extensive technology transfer to the private sector. In the 
Memorandum on Patent Policy (February 1983) , -the President 
charged Federal agencies to promote the commercial use of 
inventions arising from Federally funded research and 
development. In his Competitiveness Initiative (January 
1987), the President tasked Federal agencies to help 
commercialize non— patentable results of Federally funded 
research by permitting contractors to own technical data 
developed under Government contracts. In Executive Order 
12591 (April 1987), agencies, under the guidance of the 
Office of Federal Procurement Policy (OFPP) , were required to 
develop a uniform policy permitting Federal contractors to 
retain rights to technical data developed under Government 
contracts in exchange for royalty— free use by the Government. 
A draft OFPP policy implementing this requirement of the 
Executive Order was provided to the Department of Defense in 
October 1987, was presented to the Vice President's Task 
Force on Regulatory Relief in January 1988, and was provided 
as an attachment as "Basic Regulatory Requirements" to our 
February 29, 1988 letter to the Department. 

The President's Blue Ribbon Commission on Defense Management 
(the "Packard Commission") raised serious concerns about the 


Department of Defense's acquisition of rights in technical 
data, concerns which in many respects apply Government-wide. 

o The Commission found that contracting officers 
generally require delivery of technical data even 
when the need for the data is not identified or 
when there are other means to achieve the necessary 
competition that may be less damaging to the 
contractor's commercial interests and potentially 
less costly for the Government. 

o The Commission also concluded that the Department's 
lack of recognition that a mix of public and 
private funds in developing new militarily useful 
items or processes is desirable and should be 
encouraged has resulted in a policy that 
discourages private investment in such technology. 

The Commission stated that the Department obtains 
technical data that exceed its needs, and thereby 
removes incentives from innovators to develop and 
exploit publicly funded technology for commercial 
use, makes publicly funded technology more readily 
accessible to foreign competitors, and is out of 
line with congressional and executive statements 
concerning inventions made under Government 
contracts . 

The Packard Commission also provided recommended specific 
policy changes to respond to these concerns. 

o The Department, except for technical data needed 
for operation and maintenance, should not, as a 
precondition for buying the product, acquire 
unlimited rights in data pertaining to commercial 
products or products developed exclusively at 
private expense. 

"Private expense" as defined by the Commission 
included funding for the development of an item, 
component, or process has not been reimbursed by 
the Government and was not required as an element 
of performance under a government contract. 
"Private expense," according to the Commission, 
should include IR&D and B&P funds, even if 
reimbursed by the Government. 

O If the Department seeks additional rights in order 
to establish competitive sources, it should acquire 
these rights in the least intrusive manner 
possible, e.g. , directed licensing. 

The Government should be prohibited from acquiring 
technical data rights pertaining to commercial 


o 


o 


products except those technical data, or rights in 
data, necessary for operation or maintenance of an 
item, component, or process purchased by the 
Government . 

Where significant private funding was provided in a 
mixed funding case, the developer should be 
entitled to ownership of the resulting data subject 
to a license permitting use internally and use by 
contractors on behalf of the Government. If the 
Government provides a significant portion of 
funding, the license should be on a royalty-free 
basis. In other cases, the Government's use should 
be provided on a reduced or fair-royalty basis. 

If the products are developed exclusively with 
Government funding, the developing contractor 
should be permitted to retain proprietary position 
in those data not required to be delivered under 
contract or, if delivered, not needed by the 
Government for competition, publication, or other 
public release. 


Objectives of the Regulations 

In accordance with these concerns and policies, for the 
purposes of assessment of the Department's regulation, we 
have identified five critical objectives of a technical data 
rights program: 

[1] Provide the necessary protection of a contractor's or 
subcontractor's proprietary and economic' interests in 
technical data pertaining to an item, component, 
process, or identifiable subpart thereof developed using 
private or Government funds. 

[2] Achieve maximum long-term return on our research and 
development resources by promoting the use of 
technologies developed with Government funds in the 
production and marketing of new and improved products 
and processes for the Government and private markets. 

[3] Increase the long-term competitive base for all 
procurements by encouraging firms to offer their 
products with state-of-the-art technologies to the 
Government as substitutes for products of lower quality 
or performance and to avoid the loss of technological 
advantage in our national defense. 

[4] Reduce the Government's direct and indirect costs of 
managing technical data pertaining to items, components, 
processes, or identifiable subparts by requiring that, 
regardless of the source of funding, the Government 


obtain royalty-free access to the technical data 
developed with Government funds rather than physical 
possession of the technical data. 

In certain identifiable cases, the contracting officer 
should be prohibited from acquiring technical data, such 
as when the product or process is sold in significant 
quantities in the commercial market. 

[5] Limit the paperwork requirements to those necessary to 
meet specifically identified Government needs and 
minimize the burden on contractors and subcontractors of 
collecting and providing those technical data to the 
Government. 


The Department's Regulation 

[ 1 ] Acquisition Procedures . The Department states in the 
interim rule that, as general policy, it will acquire only 
the minimum essential technical data and data rights and will 
acquire them in a manner that is least damaging to the 
contractor's economic interest. However, the Department's 
rule lacks the essential regulatory ingredients to implement 
that policy. To ensure cost-effective defense procurement 
and to provide the necessary incentives for product 
innovation and competition, the regulation must provide more 
specific guidance for the contracting officer on when and how 
the Government should pursue its rights in technical data 
and, where appropriate, acquire greater rights in technical 
data. 

These acquisition procedures must be integrated with the 
provisions of the rule that define the standard rights in 
technical data, since the Government's specific needs should 
correspond to the technical data rights acquired — the 
solution to the particular need or problem. Since these 
procedures would define how the Government would exercise its 
rights in technical data, they also should dovetail with the 
conditions under which the contractor will retain limited 
rights, obtain Government Purpose License Rights, or provide 
unlimited rights in the technical data. These procedures 
will then complement the existing regulatory requirements at 
217.72, which specifically direct the contracting officer, 
after consulting with the other members of a project team, to 
"decide whether to procure data for future competitive 
acquisition." 

[a] Specific Acquisition Procedures . Since the Department's 
rule provides only general policy guidance on technical data 
acquisition, the contracting officer, rather than proceed 
into uncharted territory, will most likely adopt the standard 
rights in technical data as defined in Section 227.472-3 of 
the rule as a "default" procedure. This can easily lead to 


acquisition of, or claim to, rights in technical data that 
exceed those necessary to meet the particular needs of the 
Department, which in turn will result in loses in 
technological advantage and long term competition. For 
example, regardless of whether the Department needs those 
rights or whether the Department can meet its identified 
needs in a manner that is less damaging to the economic 
interest of the contractor, the Department under this rule 
will obtain unlimited rights in technical data previously 
delivered with limited rights or Government Purpose License 
Rights which have expired. Similarly, while the rule 
provides that "to encourage commercial utilization of 
technologies developed under Government contracts, the 
Government may agree to accept technical data subject to 
Government purpose license rights (GPLR) , " because the 
contracting officer is provided with no specific guidance on 
when that approach is acceptable, the use of GPLR will be 
very limited. 

To achieve a more effective allocation of rights in technical 
data, we urge you to include a set of acquisition procedures 
in the rule. These procedures in effect would serve as a set 
of screening devices, first to reduce the Department's data 
rights acquisition to only those specifically needed by the 
Government, and, second, where access to the technical data 
is necessary, to ensure that those needs are met in the 
manner that provides for full consideration of the potential 
damage to the economic interests of the contractor. 

The use of these acquisition "screens" would compel the 
contracting officer to: (1) identify the need for the data, 
(2) fit the solution to that need, and (3) include in his 
determination of the appropriate solution the potential 
damage to the economic interest of the contractor. For 
example, technical data pertaining to form, fit, or function, 
technical data necessary for repair, operation, maintenance, 
or training activities, technical data prepared or required 
to be delivered that constitute corrections or changes to 
Government- furnished data, and technical data otherwise 
publicly available would be caught by the "first screen" and 
deemed "unlimited rights" data by the Government. These 
technical data generally are essential for the effective and 
efficient operation of the agency. The Department would then 
further screen the remaining technical data developed 
exclusively with Government funds to determine those 
necessary to meet other specifically identified needs. The 
Department would determine the best means to both meet the 
Government's specific needs and limit the damage to the 
potential commercial use of the technology. A "third screen" 
would identify those technical data developed exclusively 
with Government funds for which we have no clearly identified 
need but want to retain the right to obtain access to the 
data in the future under a deferred ordering arrangement. 
Technical data pertaining to items, components, or processes 


developed at private expense, except in very limited 
circumstances, should not be acquired by the Department at 
all. Thus, to continue the above analogy such data should 
pass through all of the Government acquisition "screens." 

In our February 1988 letter, we provided a set of such 
acquisition procedures. We continue to view these procedures 
as absolutely essential to meet the objectives of the 
technical data regulation. We therefore recommend the 
following as a replacement for Section 227.472-2 in the 
Department's rule: 


227.472-2 Procedures for acquiring rights in technical 
data: 

Regardless of the source of development funding for the 
item, component, identifiable subpart, or process, 
before acquiring technical data or rights in technical 
data pertaining to that item, component, subpart, or 
process, except as specified in 227.472-3 (a): 

(a) The Government should not acquire technical data or 
rights therein, unless the contracting officer 
determines that the Government will need to reproduce 
the item, component, identifiable subpart, or process 
pertaining to the technical data and none of the 
following conditions apply: 

(1) The original item, component, subpart, or process or 
a readily introducible substitute that will meet the 
performance objectives is commercially available; 

(2) Performance specifications or samples of the 
original item, component, or subpart, or demonstrations 
of the process will provide sufficient information to 
potential contractors ; 

(3) The contractor or subcontractor developing the 
technical data will permit through direct licensing or 
nondisclosure agreements or other means other potential 
competitive sources of supply to use the technical data 
to furnish the item, component, subpart, or process to 
the Government. 

(b) (1) If the requirements of (a) have been met, then 
the contracting officer should assess whether the 
expected savings from meeting reprocurement or other 
clearly specified objectives through the acquisition of 
technical data or rights in technical data relating to 
an item, component, identifiable subpart thereof, or 
process are likely to exceed: (i) the full costs of 
acquiring such data or rights in such data, including 
additional costs to the Government; and (ii) the full 


costs of other alternatives (see (a)) and feasible 
proposals identified in consultation with the contractor 
or subcontractor that may meet the Government’s 
objectives. 

(2) The contracting officer should actively consider the 
alternative (s) for which the expected net savings 
(expected savings minus expected full costs) are likely 
to be maximized. If the expected savings do not exceed 
the expected costs for any alternative, then the 
contracting officer should omit such alternative (s) from 
active consideration. 

(3) If, in accordance with the requirements in (a), the 
contracting officer concludes that acquisition of 
greater rights in technical data developed at private 
expense is necessary, the Government should negotiate 
and enter into a separate agreement with the contractor 
and include as an express contract provision all 
limitations or restrictions on its right to disclose the 
technical data outside the Government. 

(c) When the requirements of (a) and (b) have been met 
and the contracting officer concludes that the 
acquisition of technical data or rights in technical 
data is necessary, the contracting officer should 
negotiate to acquire and use the technical data or 
rights in technical data to meet its specific needs in a 
manner that is least damaging to the developing 
contractor’s or subcontractor's identified property 
rights and economic interests. Such release or 
disclosure of the technical data by the Government to a 
third party will be subject to a prohibition against 
further release, disclosure, or use of such technical 
data for commercial purposes by the third party unless 
otherwise permitted by the developing contractor or 
subcontractor. 


The provisions at (a) would prohibit the contracting officer 
from considering acquisition of technical data when 
alternatives clearly exist that will meet the Government's 
needs with less damage to the contractor's economic interest 
in the technology and less short and long term cost to the 
Government . 

The provisions at (b) would provide guidance to the 
contracting officer in the assessment of alternatives to 
Government acquisition and physical possession of technical 
data. Most importantly, these provisions would encourage the 
contracting officer to solicit actively proposals from the 
contractor on how to meet the Government's needs with less 
damage to the commercial value of the technology. Clearly, 
if the contractor's proposals do not adequately address the 


Government's needs, would require substantial resources to 
implement and administer, or appear to be frivolous, then the 
contracting officer would reject them in accordance with the 
provisions in (b) (2) . The dialogue with the contractor as 
envisioned here would be virtually costless. However, the 
benefits to the Government are likely to be significant, 
since this dialogue would promote consideration of all 
feasible alternatives and reduce the opportunity costs 
associated with losses of technological advantage and 
reductions in the competitive base. 

The provisions at (c) simply state that, if the Department 
must exercise or acquire rights in technical data beyond 
those specified as "unlimited rights" in Section 227.472- 
3(a), it would provide, wherever possible, protections 
against further disclosure. 

[b ] Conditions for Commercial Use of Technologies 
Exclusively Funded Bv the Government. The acquisition 
procedures presented above would be supplemented by more 
explicit guidance for the contractors and contracting 
officers regarding implementation of Government Purpose 
License Rights. The Department's Section 227.472-3 (a) (2) 
should be replaced with the following: 


Section 227.472-3 (a) (2) It is the policy of the 
Government to encourage the use of technologies 
developed under Government contracts for 
commercialization. When tbe development of an item, 
component, identifiable subpart thereof, or process was 
developed exclusively with Government funds and access 
by or on behalf of the Government to the technical data 
relating to that item, component, identifiable subpart, 
or process is required, the Government will obtain 
Government Purpose License Rights if: the contractor or 

subcontractor notifies the contracting officer of its 
intent to commercialize the technology depicted or 
described by the technical data, unless the technical 
data must be ‘publicly disclosed to meet the 
Government's specifically identified objectives and the 
requirements of Section 227.472-2 have been met. 

(i) Government Purpose License Rights shall be royalty- 
free and subject to reasonable time limitations as 
agreed to by the parties. Time limitations are 
necessary to ensure that the technology embodied in the 
technical data is not suppressed or abandoned and to 
offer commercial opportunities to other parties. Time 
limitations may be determined in part by the 
contractor's contribution to the development of the 
technology, the contractor's past history of 
commercialization of technologies developed under 
Government contract (if known) , likely economic life of 


the technology, and an assessment of the potential net 
social benefits that may be provided by an expansion of 
commercial opportunities to other parties. 

(ii) The Government should negotiate with the developing 
contractor or subcontractor any procedures (for example, 
those to be specified in any direct licensing or 
nondisclosure agreements) that may be required to ensure 
that the Government has the necessary access to the 
technical data to meet the Government's competition 
objectives. These procedures should be specified in an 
agreement as soon as practicable during the research and 
development phase of the contract under which the 
technical data are developed. Such agreements may 
include an option for any future licensee to purchase 
technical assistance from the developing contractor. 
The contracting officer should negotiate payment to be 
made to the developing contractor in accordance with the 
costs of providing technical assistance and that 
contractor's contribution to the development of the 
technical data. 

(iii) If the contractor or subcontractor does not notify 
the contracting officer regarding an intent to 
commercialize the technology, does not agree to 
commercialize the technology within a reasonable time 
period, or fails to compl^ with any agreements 
concerning use of the technical data by or on behalf of 
the Government, then the Government may obtain 
unlimited rights in such technical data and all 
requirements in these regulations that pertain to 
unlimited rights data will apply. 

(iv) If the requirements of Section 227.472-2 have been 
met and the Government concludes that the acquisition of 
technical data or rights in technical data is necessary, 
then the Government should not impose any limitations or 
restrictions on the contractor or subcontractor's 
concurrent right to also use the data for its own 
commercial purposes (unless specifically prohibited from 
doing so by statute or for national security reasons) . 
Any release or disclosure by the Government to a third 
party or use by a third party for Government purposes of 
the technical data to which the developing contractor 
has obtained exclusive commercial rights will be made 
subject to a prohibition that the third party may not 
further release, disclose, or use these technical data 
for commercial purposes unless otherwise permitted by 
the developing contractor- 

(v) All direct costs incurred by the developing 
contractor or subcontractor to negotiate the rights to 
commercialize a technology developed with Government 
funds and any procedures to provide Government with 


necessary access to the technical data are not 
reimbursable by the Government. 


The conditions at (a) (2) (ii) would provide that a contractor, 
who for a period of time receives the exclusive right to use 
the technologies developed exclusively with Government funds, 
would be obligated as appropriate to provide the 
corresponding technical data to other potential suppliers. 
The Government and the developing contractor would specify in 
a contract how an exchange of such technical data would be 
made between the developing contractor and any potential 
suppliers. With this approach, the Government would not 
become directly involved in the distribution of the technical 
data unless the developing contractor fails to meet the 
exchange conditions as specified in a contract, in which case 
he would lose the commercial rights and the Government would 
claim unlimited rights to those technical data. Clearly, if 
the contracting officer should have any serious reservations 
about the long term availability of the technical data, then 
he could require in a contract that the technical data be 
placed in escrow. 

Under these procedures, the Government’s administrative costs 
to manage, verify, and store the technical data would be 
reduced substantially. The direct responsibility for 
maintaining and retrieving the data, f&r the most part, would 
be on the contractor, not the Government- Because the 
developing contractor will be responsible for entering into 
any nondisclosure agreements (based on a model agreement that 
would reflect accepted commercial practice) with potential 
Government suppliers and monitoring such agreements, he will 
have greater assurance that the technologies in which he has 
invested substantial resources for further development and 
marketing will not be used by a potential Government supplier 
for commercial purposes. The Government would become 
directly involved in the completion of nondisclosure 
agreements with potential suppliers only when the Government 
has taken physical possession of the data and certain limited 
circumstances apply. Finally, the Government also would be 
able to allocate its resources to better management of 
technical data that are necessary for form, fit, and 
function, operation, maintenance, repair, training of 
employees, etc. 

These conditions of commercial use would impose a threshold 
determination of the contractor's interest. If the 
contractor ' s burden of meeting the conditions of commercial 
Use, including any maintenance and retrieval activities for 
the purpose of exchange of the technical data with potential 
suppliers, exceeds the likely benefits to be derived from 
commercial application of the technology, then the contractor 
most likely would not ask for Government Purpose License 
Rights or would receive them with the full understanding that 


the Government may disclose the related technical data to 
potential suppliers for Government purposes, i.e., with 
higher risk of disclosure. 

These acquisition procedures at 227.472-2 and conditions of 
commercial use at 227 . 472-3 (a) (2) would increase competition 
in the long term and significantly decrease the Department’s 
procurement lead time. First, more companies would enter the 
contract process if, as the developing contractor, they would 
have access to commercially valuable technologies developed 
under Government contract. Increasing competition in private 
and Government markets will encourage contractors to take 
full advantage of technological opportunities, including 
those provided by the Government. Second, we are likely to 
see an increase in product availability and innovation, as 
companies apply -technologies developed under Government 
contract to produfce new products or enhance existing ones. 
Third, we should f see faster and more complete delivery of 
technical data to potential suppliers. The exchange of 
technical data with potential suppliers would be a 
contractual obligation of the developing contractor; failure 
to meet that obligation could result in loss of the 
contractor's commercial rights and could diminish 
considerably the return on his investment. Also, we would 
eliminate the time and resources required for the Government 
to serve as the intermediary in the data exchange between 
contractors. For example, if the potential supplier receives 
a technical data package that appears to be incomplete or 
inaccurate, then he would immediately contact the developing 
contractor for clarification of his particular problem and 
avoid the otherwise elongated process of dealing through the 
Government. Fourth, because mere delivery the technical data 
to a potential supplier is often insufficient, -this approach 
would provide the means for the potential contractors to 
request directly technical assistance from the developing 
contractor as prrt of the exchange of technical data. Such 
technical assistance would be tailored to meet the particular 
needs of each potential supplier, since he would pay for any 
assistance costs. In sum, we would save procurement time and 
Government resources, would increase competition, and would 
enhance the effective use of technical data packages. 

This approach to Government Purpose License Rights would also 
be useful in guiding the contracting officer during 
negotiation of rights to technical data developed with 
private and Government funds. We would therefore urge the 
Department to expand the potential use of Government Purpose 
License Rights or variations thereof to mixed funding 
situations. 

(2] Definitions The new definitions in the rule in Section 
227.471 for "developed exclusively at private expense" and 
"developed exclusively with Government funds" appear to limit 


arbitrarily those technical data that will be considered to 
pertain to an item, product, or process developed at private 
expense. These definitions seem to thwart indirectly not 
only the intentions of the Executive Order, but also the 
requirements of the Defense Authorization Act of 1987 
regarding protections for technical data developed at private 
expense. 

[a] Definition of "Developed Exclusively at Private 
Expense. " The Department defines "developed exclusively at 
private expense" as: 

"in connection with an item, component, or process, that 
no part of the cost of development was paid for by the 
Government and that the development was not required as 
an element of performance under a Government contract or 
subcontract . " 

The Department then defines "required as an element of 
performance" as: 

"in connection with the development of an item, 
component, or process, that the development was 
specified in a Government contract or subcontract or 
that the development was necessary for performance of a 
Government contract or subcontract . " 

Under these definitions, the Department apparently would 
categorize technical data pertaining to an item, component, 
or process developed by the contractor solely with his 
resources as Government funded, as long as that item, 
component, or process was in any way necessary to complete 
the tasks defined by a contract or subcontract.'- 

These definitions do not appear to contribute to the 
achievement of any of the objectives identified previously. 
The Department's approach clearly will not encourage a 
contractor to spend his scarce resources to improve 
performance under a contract or to provide his superior 
product to meet the requirements of a contract if, as these 
definitions seem to imply, we intend to deny that contractor 
the proprietary rights to that technology. The objective of 
a technical data rights regulation should not be to limit 
wherever possible those technical data to which the 
contractor can claim proprietary rights, especially when the 
such an approach will seriously erode the competitive and 
technology base available to the Department. 

We propose an alternative definition of "exclusively at 
private expense," which would meet the objectives of a 
technical data regulation: 


"Exclusively at Private Expense" as used in this subpart 


means that any of the direct costs of development of the 
item, component, identifiable subpart thereof, or 
process in which the technical data are embodied has not 
been paid in whole or in part by the Government . 
Go vernment— sponsored independent research and 
development and .bid and proposal costs are not to be 
considered Government funds. Payments to the contractor 
for indirect costs incurred under a Government contract 
are not to be considered Government funds when the 
direct costs of developing the item, component, 
identifiable subpart thereof, or process in which the 
technical data are embodied has not been exclusively 
funded by the Government." 


[b] "Developed Exclusively with Government Funds ." The 
Department defines "developed exclusively with Government 
funds" as: 

"in connection with an item, component, or process, that 
the cost of development was directly paid for in whole 
by the Government or that the development was required 
as an element of performance under a Government contract 
or subcontract . " 

By applying two mutually exclusive tests — (1) paid for in 
whole by the Government or (2) required as an element of 
performance, the Department could claim unlimited rights to 
technical data even if the Government played a minor role in 
the development of the item, component, or process. For 
example, under the Department's definition, if the 
development of an item, component, or process was required as 
an element of performance under a contract, then the 
Department would claim that the technical data pertaining to 
the item, component, or process were " exclusively Government 
funded" even when the contractor provides 99 percent of the 
development funds. 

Furthermore, under this definition together with the 
definition of "required as an element of performance," the 
Department could obtain unlimited rights in any technical 
data, regardless of the mix of funding, as long as the 
development of the item, component, or process was necessary 
for the performance of the contract. Consequently, if a 
contractor develops an item solely using his resources and 
the item was used in the development of a product for the 
Government, then the technical data pertaining to the 
contractor's proprietary item will revert to the Government 
as unlimited rights data. 

The Department's claim of unlimited rights for such technical 
data will seriously reduce the contractor's incentive to make 
available to the Government his state-of-the-art technology 
or to use substantial resources to further develop a product 


under a Government contract. The opportunity costs of such a 
program will be incurred by the Department of Defense, as 
losses in the competitive and technological base. 

We urge the Department to consider an alternative definition 
of "developed exclusively with Government funds," which would 
avoid would avoid these costs: 


"Developed Exclusively with Government Funds," as used 
in this subpart, means that the direct costs of 
development of the item, component, identifiable subpart 
thereof, or process have been paid in whole by the 
Government and that such development was specified as an 
element of performance under a Government contract." 


[ 3 ] Rfidimdancv and Burden of the Notification Requireme nts 
in Sections 227.472-3 and 227.473-1. The Department's rule 
appears to require at least four separate documents from the 
contractor or subcontractor regarding the identification of 
rights in technical data: (a) a "preaward notification" 
(227.473-l(a) (2) ) to identify products or processes that 
would result in delivery of technical data to. the Government 
with other than unlimited rights; (b) "continual postaward 
notification" (227 . 473-1 (a) (3) ) during performance of the 
contract prior to coiumittm^ to trie use of a privately 
developed product; (c) a "certification" (227. 473-1 (a) (4) ) to 
accompany any response to a solicitation and the 
notifications of (a) and (b) , which is to provide an 
identification of the contract under which the technical data 
are or were delivered, the expiration date and limitation on 
the Government's use, and an authorization for the 
contracting officer to request additional information to 
evaluate the assertions; and (d) a "listing" (227.472-3) of 
technical data delivered with other than unlimited rigtits as 
required by the clause at 252.227-7013. 

The Paperwork Reduction Act of 1980 as amended (44 U.S.C. 
Chapter 35) and its implementing regulations at 5 CFR 1320 
require that any collection of information from the public 
cannot be duplicative with any other collection by the 
Federal Government and that such collections of information 
must be the least burdensome necessary to meet the Federal 
agencies clearly identified needs. The notification 
requirements in the Department ' s rule do not appear to meet 
either of these requirements. We recommend that the 
Department simplify the notification procedures to eliminate 
the redundancy and reduce the burden. 

The listing requirement in Section 227.472—3 and the clause 
at 252.227-7013 raises other concerns as well. According to 
the Department's rule, if the contractor mistakenly does not 
include in this listing technical data pertaining to a 


privately developed product, then the Government will claim 
unlimited rights to those data. Apparently, the Government 
will claim such rights even if the contractor has 
legitimately stamped "limited rights" on the technical data 
package simply because the contractor failed to include the 
data on the list. This provision is completely alien to the 
objectives of a technical data rights regulation and may be 
contrary to the express provisions in the law. With this 
requirement, the Department seems to be attempting to catch 
the contractor or subcontractor with an incomplete list and 
thereby claim unwarranted rights to technical data. The 
added risk associated with this listing certainly will not 
encourage contractors to make their state-of-the-art 
technologies available to the Government and will most 
likely discourage further development and innovation of 
technologies developed under Government contract. Further, 
the added risk provides no new information to the Government, 
since the list appears to be redundant with the three other 
notification requirements in the rule. 

We would therefore urge that you consider a streamlined 
approach that will meet the Government's need for information 
at considerably less cost to the contractor or subcontractor: 


227.473-1 Procedures for establishing rights in 
technical data \ 

(a) Notification. When the technical data pertain to an 
item, component, identifiable subpart thereof, or 
process developed exclusively with Government funds, the 
Government, in accordance with 227.472-3 (a) (2) , will 
obtain Government Purpose License Rights^ for the time 
specified in an agreement with the contractor or 
subcontractor. When technical data developed 
exclusively at private expense are to be used in a 
Government contract, the contractor or subcontractor, to 
the maximum practicable extent, should declare the use 
of such data before the contract is awarded. 

(i) If delivery of technical data developed at private 
expense is expected under a Government contract, the 
provision at 252.227-7035, "Notification of Limited 
Rights in Technical Data," shall be included in the 
solicitation. Under this provision, offerors are 
required to identify to the maximum practicable extent 
the use of the items, components, identifiable subparts 
thereof, processes, or computer software that would 
result in technical data to be delivered to the 
Government with limited rights. 

(ii) Any technical data delivered to the Government with 
limited rights must be identified in a contract prior to 
the delivery of the technical data to the Government. 
This is necessary for the Government to make informed 


judgments concerning the life-cycle costs of alternative 
means of achieving competitive procurement of items, 
components, processes, subparts, or computer ^ software 
and to ensure Government protection of technical data 
developed exclusively at private expense. 

(iii)The Government may challenge in a timely manner in 
accordance with 227.473-4 assertions by the contractor 
or subcontractor that the technical data are developed 
exclusively at private expense. 

(b) Identification of restrictions on Government rights. 

(1) The clause at 252.227-7035 requires offerors and 

contractors to notify the Government of any restrictions 
or potential restrictions on the Government's right to 
use or disclose technical data pertaining to an item, 
component, identifiable subpart, process, or computer 
software that are required to be delivered under the 
contract. This notice advises the Government of the 
contractor's or any subcontractors ' s intended use of the 
items, components, processes, subparts, and computer 
software that are required to be delivered under the 
contract and that: (1) have been developed 

exclusively at private expense (see 227. 472-3 (b)) ; and 

(2) embody technology thajt the contractor or 
subcontractor intends to commercialize (see (227.472- 
3(a)). 

(c) Certification of Intent to Commercialize or to Use 
Items,* Components, Subparts, Processes, or Computer 
Software Developed with Government Funds. In accordance 
with 227.472-3, the developing contractor or 
subcontractor must provide within a reasonable period of 
time written certification of its intent to 
commercialize the technology embodied in items, 
components, subparts thereof, processes, or computer 
software that have been developed exclusively with 
Government funds. 

(d) Establishing rights in technical data. After 
receipt of a contractor's or subcontractor's 
notifications and certifications in accordance with (a) , 
(b) , and (c) the contracting officer, when the 
requirements of 227.472—2 have been met, should enter 
into agreements establishing the respective rights of 
the parties in the technical data pertaining to any 
item, component, identifiable subpart, process, or 
computer software so identified. The respective rights 
shall be based on a consideration of the requirements 
and standard rights as provided in Section 227.472-3 and 
on negotiations pursuant to 227.472—2 and 227.473—1 and 
shall be documented to the maximum practicable extent in 
written agreements made part of the contract. These 


agreements should be established prior to the 
contractor * s or subcontractor * s commitment to use the 
item, component, identifiable subpart, process, or 
computer software, but must be established no later than 
delivery of the technical data or computer software to 
the Government. Before agreeing to include any 
description of rights in technical data pertaining to 
any item, component, process, subpart, or computer 
software in the agreement, the contracting officer 
should assess the reasonableness of the contractor's or 
subcontractor ' s assertion and in accordance with the 
requirements of 227.472-2 consider the likely impacts of 
such assertion on the Government's needs. After such an 
evaluation the contracting officer may: 

(i) concur with the contractor's assertion and conclude 
the agreement? 

(ii) if the contracting officer has evidence of 
reasonable doubt about the current validity of the 
offeror's assertion, submit to the offeror a written 
request, which includes documentation of the evidence of 
reasonable doubt, to furnish evidence of such the 
assertion; or 

(ii.i)if the requirements of 227.472-2 have been met and 
the acquisition of technical datal or rights to technical 
data is necessary, enter into negotiations with the 
contractor to establish the respective rights of the 
parties in the technical data or computer software. 


[4] Redundancy of Section 227 . 473-1 (b) (2) (ii) fB) . This 
Section in the Department's rule indicates that the 
contracting officer will not negotiate Government Purpose 
License Rights if the technical data are needed for immediate 
competition and protection of the contractor's rights would 
be "unduly burdensome on the Government." 

The application of the first test — needed for immediate 
competition — is unclear, since the definition of "immediate" 
is not provided in the rule. It is difficult to imagine a 
competition that is needed before a contract with the 
developing contractor is signed by the respective parties. 
Since the procedures under which the developing contractor 
would exchange any technical data in which he has a 
commercial interest should be specified in a contract in the 
early stages of development, the application of the first 
test would seem to be a very rare event. This apparently 
narrow construction is fortunate, if correct, because any 
other interpretation of "immediate" would seem to 
unnecessarily discard opportunities for commercial use of 
technologies developed under Government contract and, hence, 
result in losses of technologically advanced defense products 


for the Government. 

The contracting officer will also lack guidance on the 
annl icationof the second test— unduly burdensome, which also 
lacks definition in the Department's rule. We would suggest 
that the rule include guidance to the contracting officer in 
accordance with the acquisition procedures we provide at item 
nirai This will clearly articulate the evaluation process 
thlt the contracting officer should follow in determining 
when negotiation is appropriate. Ihus, this Secti on could be 
eliminated and a reference to our proposed 227.472 2 proviaeq 

in its place. 

r 5 1 clauses and Reportin g Requirements. We would also urge 
that the Department review and simplify wherever Possible the 
reporting requirements in the rule. In accordance with the 
Paperwork Redaction Act, information collections in i Federal 
aaency regulations must be necessary, must be the least 
burdensomemeans to meet the agency's need, and cannot be 
duplicative with any other Federal collection of information. 
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Office of the Controller 

Grants and Contracts Department 
U-151, Room 114 
343 Mansfield Road 
Storrs, Connecticut 06268 
(203) 486-4436, 486-4437 


May 24, .1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) DAPS 
c/o OASD(PL) (MRS) 

Room 3D139, The Pentagon 
Wcishington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 



The University of Connecticut wishes to submit the following comments with 
respect to the interim rule published at 53 FR 10780 under the DEARS Subpart 
227.4 - Technical Data, Other Data, Computer Software, and Copyrights and the 
clause at 227.252-7013. 

Our position with respect to data rights on federally funded research is 
summarized below, followed by our recommended revisions to the interim rule. 


UNIVERSITY POSITION 

Public Law 96-517, as amended, by giving nonprofit organizations and small 
businesses the right to own and commercialize patentable inventions resulting 
from federally funded research grants and contracts, has facilitated stronger 
research relationships and technology transfer between universities and 
industry . 

University technology, however, involves not only patentable inventions but 
technical data and software. The absence of a federal policy for technical data 
and software which parallels that for patentable inventions is a substantial 
disincentive blocking the effective commercialization of many technologies by 
U.S. industry. 

The University of Connecticut position was presented by COGP representatives 
in testimony presented on April 30, 1987, before the House Subcommittee on 
Science, Research and Technology. That testimony strongly endorsed Section 
1(b)(6) of the April 10, 1987, Executive Order, "Facilitating Technology 
Transfer" and is included as Attachment 1. 





GEORGIA TECH 1885-1985 


DESIGNING TOMORROW TODAY 


Georgia Institute of Technology 

Atlanta, Georgia 30332-0420 


J. W. Dees, Director 

Office of Contract Administration 

(404) 894-4810 


3 June 1988 
Mr. Lloyd: 




Attached is a corrected version of my May 30, 1988 letter. 
The word "universities" has been inserted in line 7 of the 
first paragraph and the word "no" has been corrected to read 
"not" in the sixth line of the third paragraph. 


Sincerely, 
J.W. Dees 
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GEORGIA TECH 1S85-1985 


Georgia Institute of Technology 

Office of Contract Administration 
Centennial Research Building 
Atlanta, Georgia 30332-0420 
(404) 894- 


designing TOMORROW TODAY 


TELEX: 542507 GTRC OCA ATL 
FAX: (404)894-3120 


May 30, 1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD( PL ) ( MRS ) 

Room 3D 139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

This letter is submitted in support of the position of the Council on 
Governmental Relations in their 11 May 1988 letter on the above referenced matter. 
Georgia Tech, as both a major research university in the area of information 
technology and developer of computer software which has been successfully 
commercialized, urges the implementation of a Federal policy on computer software and 
data which parallels that contained in Public Law 96-517. P.L. 96-517 has 
facilitated stronger research relationships between research universities and 
industry. This benefit should be expanded across the broad spectrum of intellectual 
property. 

As was pointed out in testimony given on by M.I.T.’s George H. Dummer on 30 April 
1987 before the U.S. House of Representatives Committee on Science, Space and 
Technology, Subcommittee on Science, Research and Technology, the effective transfer 
of university generated technology requires the consideration of different (trade 
secret, patent, copyright) intellectual property rights. Technology can no longer be 
cleanly categorized as only having one kind of right subsisting within it. 

Georgia Tech is one of many universities facing this issue. The technology 
developed in university laboratories under Federal sponsorship comprises only the 
starting point for technological innovations which are a necessary part of our 
maintaining our position in the worldwide scientific community. A progressive, 
consistent set of Federal policies in the area of intellectual property ownership and 
rights would have a positive effect which would benefit not only universities, but 
the nation as well. 

We would be pleased to provide additional information at your convenience. 

Sincerely 

Georg ia-,Institute of Technology 


By: J.’ W. Dees, Director 

Office of Contract Administration 

cc: Milt Goldberg, Executive Director 
COGR 


An Equal Education and Employment Opportunity Institution 


A Unit of the University System of Georgia 
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United Technologies Building 
Hartford, Connecticut 06101 
203/728-6255 

Joel W. Marsh 
Director 

Government Issues 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) /DARS 

c/o OUSD(A) (M&RS) 

Room 3D 139 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

United Technologies Corporation (UTC) appreciates the opportunity 
to comment on the Department of Defense Federal Acquisition 
Regulation Supplement; Patents, Data and Copyrights (DAR Case 
87-303). 

UTC has supported the joint efforts of the Department of Defense 
(DoD) , Department of Energy, National Aeronautics and Space 
Administration, and Office of Management and Budget/Office of 
Federal Procurement Policy to develop a regulation that balanced 
the interests of government and industry based on the President's 
Policy on Science and Technology, the recommendation of the 
Packard Commission on Technology, and th'e will of the Congress as 
expressed in Public Laws 99-661 and 100-180. Consequently, we 
were surprised that the interim regulation bears so little 
resemblance to the proposed approach by the joint agencies. 

UTC has also supported the Aerospace Industries Association (AIA) 
task force which worked with the Council of Defense and Space 
Industries Association (C0DSIA) in developing a composite 
industry response to this interim regulation. This response 
provides specific comments on issues which, if incorporated, 
could improve the interim regulation as currently structured. We 
wholeheartedly support these recommended improvements and will be 
available to further assist AIA/CODSIA in supporting your efforts 
to develop a more equitable final regulation. 

Aside from the details provided in the AIA/CODSIA response, we 
encourage you to focus your attention on what appears to be an 
inherent philosophical difference in what the DAR Council intends 
to achieve through the interim regulation and the objectives of 
the President's Policy on Science and Technology, the Packard 
Commission's recommendation on Technology, and the Congress as 
stated in Public Laws 99-661 and 100-180. Although the wording of 
the regulation is very complex, it would appear that the DAR 
Council has placed the Government's need for unlimited rights in 
technical data for competitive reprocurement purposes as the 
overall and primary objective of the regulation. Any "balancing” 
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of interests of government and industry in technical data appears 
to be secondary to that overall objective. The following two 
points will illustrate: first, data not included in a contract 

listing is automatically defined as "unlimited rights ; and 
second, the expansive definition of "required in the performance 
of a contract" will involve background manufacturing and design 
technology never before considered as developmental work required 
under contract. Both will cause forfeiture of valuable property 
rights and represent radical departures from past regulatory 
requirements. 

In addition, the interim regulation will be unwieldy. The 
opportunity provided in the regulation for industry to utilize and 
protect privately developed technology, for example, is 
administratively burdensome, will necessitate extensive paperwork, 
and will require systems not currently in existence. Moreover, 
the approach also appears threatening in today's litigious 
environment due to the liberal use of the "notification” and 
"certification" requirements. 

The concepts of "list or lose" and "development necessary for 
performance of a government contract or subcontract" are very 
broad and do not encourage risk taking on the part of industry to 
incorporate new or emerging technologies into DoD products. The 
expanded requirements for paperwork development, paperwork 
retention, "notification", and "certification" as a part of the 
bid/proposal process for new contracts will discourage the 
aggressive use of privately developed technology in defense 
products. This is especially true when it is recognized that 
sustaining a successful claim of "limited rights" will be 
expensive, time consuming and treacherous since a successful claim 
would be undesirable and inconsistent with the overall objective 
of the interim regulation. 

UTC believes the regulation needs extensive revision without the 
overwhelming bias in favor of unlimited rights in. all categories 
of data. These revisions could be enhanced through an under- 
standing of the types of technical data and the needs of the 
government in these data. We believe the issue of rights in 
technical data is minimal in connection with providing technical 
data for training, operation, maintenance, overhaul, and repair. 

We believe that the substance of the technical data issue lies m 
the area of competitive reprocurement data. However, the "cast 
net" approach of the interim regulation in obtaining technical 
data for government needs fails to recognize the broad range in 
types of data and industry's willingness and ability to satisfy 
much of the government's needs in this data. Instead, this 


approach focuses extraordinary emphasis on the government’s need 
for unlimited rights in competitive reprocurement data. We 
believe that the issue could be brought to a more satisfactory 
conclusion by a joint government/industry effort with the specific 
assignment of satisfying the technical data requirements as 
mandated by the Executive Branch and in Public Laws. 

UTC appreciates the opportunity to comment on this interim 
regulation. We support any effort that the DAR Council might, 
undertake to work with industry in developing a final regulation 
that reflects an understanding of technical data issues in an 
effort to provide a balance between the interests of the parties. 
If UTC can be of assistance to the DAR Council in developing the 
final regulation, please feel free to call upon us. 

Very truly yours, 



Joel W. Marsh 


•UNIVERSITY OF 


OFFICE OF RESEARCH & 
PROJECT ADMINISTRATION 


ROCHESTER 

31 May 1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL) (MRS) 

Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

The University of Rochester offers the following comments to the interim 
rule published at 53 FR 10780 under the DFARS Subpart 227.4 - Technical Data, 
Other Data, Computer Software, and Copyrights. Rochester's sponsored research 
base this year is approximately $110 million and represents research for a broad 
range of disciplines including the School of Medicine and Dentistry, College of 
Engineering and Applied Sciences, and the School of Arts and Sciences. Rochester 
has successfully engaged in technology transfer, has an established technology 
transfer program and has been recognized by industry as having developed 
technology suitable for development and commercialization by corporations. . 

Public Law 96-517 , as amended, by giving nonprofit organizations and small 
business the right to own, develop, and commercialize patentable inventions 
resulting from federally funded research grants and contracts, has facilitated 
strong research relationships and technology transfer between universities and 
industry. Since the enactment of this public law, corporate sponsorship has 
increased by approximately 52% at Rochester. This can be attributed, in part, to 
the enactment of this law. We also recognize that university-generated 
technology requires licensing and administration of a combination of intellectual 
property rights. At Rochester we are researching and developing nuclear magnetic 
resonance imaging devices that require integrated hardware and software systems, 
integrated circuits, and chip designs that include or could include a combination 
of intellectual property rights. The proposed interim rule does not parallel the 
existing federal policy for patents and technology transfer and consequently will 
not encourage and will, in fact, make it more difficult to transfer university 
technology for commercial development. 

Section 227.472, "Acquisition policy for technical data and rights in 
technical data", indicates that only the government can fulfill its obligations 
of technology transfer and fails to recognize the valuable role that universities 
have in the dissemination of research results. We recommend under 227.472 -1(b) 
and 1(c) that language is added that recognizes the contribution of universities 
and their technology transfer programs. 
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Sections 227.472-2 and 227.472-3 (a)(1) is reminiscent of pre-Public Law 96- 
517 when the government needed to be petitioned by contractors for extended 
rights to patents. Prior to Public Law 96-517 commercial corporations were not 
encouraged, guaranteed, nor was the process made easy for universities to 
collaborate with industry in the transfer of technology. This section will have 
the same affect on universities and industry. Universities' ability to transfer 
technical data and software to industry will severely inhibit the strength and 
vitality of its interactions and technology transfer with industry. The mere 
existence of the government's unlimited rights, whether exercised or not, will 
severely limit the transfer and commercialization of technology developed at 
universities. When one couples this proposed section with the preponderance of 
new federal grant programs that encourage and require university and industrial 
interaction and commercialization research activities, one finds that they are at 
diametric ends. We recommend that government rights should be limited to data in 
which the government has a need and which cannot be supplied by other means or 
which is specifically required to be delivered under the terms of the contract. 
This would effect the transfer of technical data and computer software to both 
the government and commercial concerns in the same processes and benefits as is 
required for patentable technology. 

In addition to the above recommended changes Rochester recommends that 
section 227 .472-3(a) (2) (ii )(B) be omitted. Publication of research results is a 
priority of every university; publications, however, are sometimes jointly made 
with the commercial development of technical data and computer software. The 
government should not acquire unlimited rights to this data unless it is required 
as part of the statement of work and the Government should accept GPLR when a 
small business or nonprofit organization agrees to commercialize the technology. 

University technical data and computer software is usually a cumulative 
result of many years of research and effort with a multitude of sponsors, (i.e. 
university, federal, foundation, and corporate). Section 227.473-l(b)(2) should 
be augmented to provide guidance to contracting officers when technical data and 
computer software accrues from universities and other nonprofits. The 
government should only be able to acquire GPLR if it does not need to use the 
data for competition and the university or other nonprofit is interested in 
commercializing the data. 

As discussed above it is very difficult to modify federal regulations for 
basic research performed at universities. Competitive procurement of items, 
components, parts and processes usually does not occur at universities. As in 
recent regulations, i.e. patent regulations, universities were combined with the 
Small Business Innovative Research Program (SIBR). As an alternative to 
extensive language modification, Rochester recommends that the SIBR rights in 
technical data and computer software be modified to include universities and 
other nonprofits. 
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Thank you for the opportunity for the University of Rochester to comment on 
such important and far reaching regulations for universities and the ultimate 
transfer of technology to corporations for commercialization. 



V 


Aeroquip Corporation 

Aerospace Division 
Jackson Plant 
300 South East Avenue 
Jackson, Ml 49203-1972 
Phone: 517-787-8121 
Telex: 223412 
TWX: 810-253-1947 





eraquip 


May 31/ 1988 


Defense Acquisition Regulatory Council 
The Pentagon 

Washington , DC 20301-3062 

Attention: Mr- Charles W. Lloyd 

Executive Secretary 
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Dear Mr. Lloyd: 

Aeroquip has reviewed the DAR Council interim changes to Subpart 227-4 Part 
252 of DFARS as published in the Federal Register on April 1/ 1988. Aeroquip 
does not support the proposed changes. 

Aeroquip does endorse the comments submitted to you by the Proprietary Industries 
Association pursuant to the 60 day public comment period. We believe these 
comments deal fairly with innovative aerospace sub-contractors. 

Should additional information be required/ please contact the undersigned. 


Very truly yours/ 

j L ju~ 

^Larrw Barnhart 
Marketing Manager 
Product Development 
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cc: Bettie S. McCarthy 

Government Relations Consultant 
733 15th Street, NW, Suite 700 
Washington, DC 20005 
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220 No. Glendale Ave. Suite 42-43 
Glendale, CA 91206 

Attention: H. (Bud) Hill Jr., Counsel 


Mark A. Conrad 

Vice President - 

Secretary and General Counsel 
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Honorable Robert B. Costello 
Under Secretary of Defense 
for Acquisition 
Department of Defense 
The Pentagon - Room 3E808 
Washington, DC 20301-1000 

Dear Dr. Costello: 

We have completed our review of the interim regulation 
entitled, "Patents, Data, and Copyrights," published in the 
Federal Register on April 1, 1988. We appreciate your 
efforts to respond to the issues raised in our letter of 

February 29, 1988 on an earlier draft of the rule. Also, 

discussions with your staff have proven most helpful in 
allaying some of our concerns, particularly with regard to 
your intentions on the treatment of data rights for' items 
developed solely or predominantly with contractor resources. 
While I expect that this issue and others raised in this 
letter will be satisfactorily resolved in the final rule, 
these comments can, of course, only address the regulation as 
published. I am concerned that a number of provisions of 
this interim rule do not appear to meet the President's 

technology transfer objectives and will not support the 
Department's goal of achieving cost-effective procurements. 
In addition, several of the provisions in the final rule do 
not appear to meet the requirements of the Paperwork 

Reduction Act and its implementing regulations, which specify 
that a collection of information: (1) must be necessary to 

perform the agency's functions, (2) must be the least 

burdensome method of meeting the agency's need, and (3) must 
not be duplicative with any other collection by the Federal 
Government. These concerns are described in detail in the 
Enclosure. 

We have all become increasingly concerned about the impact 
of changes in procurement statutes, policies, and regulations 
on the defense industrial base. Clearly the quality and 
capacity of that base, and our ability to meet future defense 
needs, must be ensured to achieve the .level of national 
security we demand. The determination of rights in technical 
data developed using private or Government resources will be 
a key determinant of our success in this regard. 

Our ability to leverage the Government's investment in 
product development will be influenced significantly by the 
Department's procedures to protect from release or disclosure 
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technical data pertaining to a product developed at private 
expense and to encourage commercialization of Government 
funded technologies. Since the Department's regulatory 
procedures on rights in technical data will affect the 
expected rate of return on initial or subsequent contractor 
investment, the contractors' incentives for product 
innovation and their willingness to provide high quality 
products for the defense market also will be influenced by 
these regulations. 

For any contractor to invest scarce resources in the initial 
or further development of a technology, he must be assured of 
a reasonable return on that investment. The potential for 
disclosure of technical data to potential competitors, and 
the Government's discretionary control of that disclosure, 
will increase the risk associated with any investment and 
possibly reduce the incentives for the contractor to absorb 

that risk. 

Technical data represent special types of commodities with 
unique problems, in that disclosure of these data can 
generally be accomplished very easily and, once disclosed, 
the commercial value of the technology is significantly 
diminished. Thus, to provide the necessary incentives to 
develop and market new technologies, the Government must be 
especially attentive to the need to manage effectively our 
demand for, and access to, technical data and provide the 
appropriate protections from disclosure regardless of the 
source of funding for the data. 

If, through Government disclosure of the technical data, a 
competitor can replicate the technology, then the contractor 
who spends his scarce resources to develop the original 
product or enhance significantly an existing product is at 
risk of being unable to recoup the full costs of development, 
let alone obtain a reasonable return on that investment. . If 
the Department, through its technical data regulation, 
unnecessarily imposes additional risk of disclosure and, 
thereby, reduces the expected return on the contractor |s 
investment in product development, which is frequently far in 
excess of the initial research investment, then the 
contractor's incentive to make that investment will be 
reduced. More importantly, the contractor may decide not to 
sell in the defense market or to sell the Department second 
or third best technologies. 

We also strive to achieve effective competition. To obtain 
competition among suppliers for a product or process 
developed using Government funds, a potential Government 
contractor may need to have access to technical data 
pertaining to that product or process. Again, however, we 
must be particularly careful not to unilaterally acquire and 
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disclose technical data developed using Government or private 
funds only to lose opportunities to purchase the best 
technologies to meet our defense needs and significantly 
enhance competition in the long term. 

Similarly, we can enhance the competitive base through our 
regulatory policies if we specifically and emphatically 
endorse contractor innovation. Competition can be 
effectively stimulated by providing the necessary incentives 
for the contractor to take full commercial advantage of our 
technologies, not only to increase the ability of domestic 
industries to compete internationally, but also to meet our 
defense needs more effectively. To this end, contractors 
should be given strong incentives to develop new products and 
improve existing products developed under Government 
contract. 

The opportunity costs of lost innovation or reduced 
competition are easy to ignore, since regulations that 
discourage technological innovation will not be recognized in 
the acquisition system for some time. However, if we concern 
ourselves only with immediate and seemingly more pressing 
needs, then we risk losing in the longer term our defense 
readiness and technological advantage. 

\ 

We must recognize that a technical data rights regulation 
that will maintain or, where necessary and possible, enhance 
the defense industrial base may have short term costs. The 
contractor who develops a superior product or process will 
realize a higher profit in the short term relative to his 
competitors. Thus, for a period of time, the inventor's and 
the Government's interests may appear to diverge. However, 
the protection of the contractor's economic interest is 
absolutely essential to encourage the contractor to invest in 
the development of the product or process in the first place. 
If the contractor cannot be assured of keeping the invention 
secret at least for a time, then he will not invest and the 
Government will not have access to the technology. 
Therefore, effective protection of technical data, regardless 
of the source of funding, is in the Government's best 
interest. 


The Department seems to recognize these concerns. In the 
general policy statement, the Department indicates that it 
will obtain only the minimum essential technical data and 
data rights and will do so in a manner that is least 
intrusive to the contractor's economic interests. However, 
the rule lacks the essential ingredient to implement that 
policy — the procedures that the contracting officer must use 
to determine what technical data the Department specifically 
needs and how to meet those needs in a manner that is least 
damaging to the contractor's economic interest. In our 
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February 1988 letter, we urged the Department to include such 
procedures in the final rule. We continue to view these 
procedures ,as absolutely essential to ensure that the 
Department will have access to advanced technologies to meet 
our defense needs and that it can meet those needs in a cost- 
effective manner. We recommend that the Department include 
such technical data acquisition procedures in the rule. 
These technical data acquisition procedures would then 
complement the existing requirements at 217.72, which 
specifically direct the contracting officer, presumably after 
consultation with the other members of the project team, to 
"decide whether to procure data for future competitive 
acquisition" in accordance with the provisions of Part 227. 
jf j_t is considered inappropriate to include such procedures 
in the rule, at a minimum, they should be identified with a 
Departmental Directive or Instruction, and specifically 
referenced in the rule. Our clear preference,, however, is 
for these procedures to be included in the rule itself. 


We recognize the Department's concern that future competition 
may be held hostage to a critical element that the contractor 
chooses to develop at private expense. But we should be 

especially careful not to threaten a contractor's legitimate 
proprietary technology to eliminate such a possibility. We 
have serious concerns that the new definitions in Section 
227.471 of "developed exclusively at private expense" and 
"developed exclusively with Government funds" will not 
provide the protections from disclosure that are necessary to 
encourage contractors to sell their proprietary products to 
the Government and will not promote private resource 
investment in the development of defense technologies. The 
classification of technical data as "developed exclusively at 
private expense" or "developed exclusively with Government 
funds" is contingent on whether the item, component, or 
process to which the data pertain is "required as an element 
of performance under a Government contract or subcontract," 
or, as this is defined in the rule, "development was 
specified in a Government contract or subcontract or that the 
development was necessary for performance of a Government 
contract or subcontract." Under the Department's rule, for 
example, the definition of "developed exclusively with 
Government funds" will apply to all technical data pertaining 
to an item, component, or process when its development is 
necessary for the performance of a contract, even if it was 
developed solely or predominantly with contractor resources. 
The Department can then claim "unlimited rights" in those 
technical data, which includes the "rights to use, duplicate, 
release, or disclose. .. in whole or in part, in any manner and 
for any purpose whatsoever, and to have or permit others to 
do so." Thus, technical data pertaining to proprietary 
products or products in which the contractor has invested 
substantial resources will not be protected. This indirect 
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means of obtaining "unlimited rights" to what would logically 
be considered proprietary technical data does not appear to 
respond to the requirements of the Defense Authorization Act 
of 1987 or the draft policy developed in accordance with 
Executive Order 12591. Moreover, I do not believe that it is 
your intent to acquire unlimited rights in this manner. I 
recommend that in the definition of "required as an element 
of performance" the Department delete the reference to 
"development was necessary for performance of a Government 
contract or subcontract," to eliminate any uncertainty about 
how the definition would be applied. 

Several of the requirements appear to be largely redundant 
and, hence, inconsistent with the requirements of the 
Paperwork Reduction Act and its implementing regulations and 
the Department's regulatory simplification objectives. The 
absence of a link between the notification requirements in 
Section 227.473-1 and the listing requirement in Section 
227.472-3 (a) is particularly confusing. For example, the 
Department's rule appears to require at least four documents 
from the contractor that identify the rights in technical 
data: (1) a "preaward notification" (227 . 473-1 (a) (2) ) to 
identify products or processes that would result in the 
delivery of technical data to the Government with other than 
unlimited rights; (2) "continual postaward notification" 
( 227 . 473-1 (a) (3) ) to continue notification during performance 
of the contract; (3) a "certification" (227 . 473-1 (a) (4) ) to 
identify the contract under which the data are or were 
delivered, the expiration • date and limitation on the 
Government's use, and an authorization for the contracting 
officer to request additional information to evaluate the 
assertions; and (4) a "listing" (227 . 472-3 (a) ) of technical 
data delivered to the Government with other than unlimited 
rights. These requirements, as drafted, appear to be 
duplicative and, hence, do not provide the least burdensome 
means to achieve the Department's objectives. If the rule is 
not referencing four distinct lists but rather one list that 
may be updated at different times, then an easy way to 
clarify this would be to provide a descriptive name for the 
list, and refer to this same list throughout the rule. In 
any regard, we recommend that the Department reduce the 
notification procedures to one set of consistent, 
nonduplicative requirements for identification of rights in 
technical data. 

The listing requirement raises other concerns as well. Under 
the Department's rule, for example, if a contractor fails to 
include in the list technical data pertaining to a privately 
developed product, then the Government will claim "unlimited 
rights" to such data. Failure to include proprietary data on 
a listing should not serve as a means for the Government to 
obtain "unlimited rights" to privately developed 
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technologies. The Department has other provisions in the 
rule that will meet its needs for identification, 
notification, and verification while protecting the 
contractor's property and economic interest. Unfortunately 
the listing requirement at 227.472-3 (a) appears to he a 
"gotcha" provision with no further attempts by the Government 
to clarify rights in the technical data, particularly when 
the data are marked in a manner that is inconsistent with the 
listing. We recommend that the Department reconsider the use 
of listing requirements in Section 227.472-3 (a) as a means of 
claiming "unlimited rights" in technical data, or at least, 
provide procedures in the rule to allow contractors an 
opportunity to correct errors in the designation of data 
rights. 

The Department's rule indicates in Section 227. 473-1 (b) that 
the contracting officer should not negotiate Government 
Purpose License Rights if the technical data are needed for 
immediate competition and if protection of the contractor ' s 
rights would be "unduly burdensome on the Government." The 
application of the "immediate competition" test should be 
rather limited, since the negotiation with the developing 
contractor regarding rights in technical data should take 
place in the early stages of the research and development 
contract. It is difficult to foresee a situation, except 
perhaps a national emergency, in which the Government would 
compete a product before the development had been completed. 
The test of "unduly burdensome" also is undefined in the 
Department's rule. This test should be clarified through 
specific procedures regarding the acquisition of technical 
data or rights in technical data. Thus, the need for such 
procedures on how and when to acquire rights in technical 
data is further emphasized. We, therefore, recommend that 
the Department delete Section 227 .473-1 (b) (2) (ii) (B) of the 
rule and substitute a reference to the acquisition procedures 
as discussed above. 

And, finally, I would urge that the Department review and, 
wherever possible, simplify the contract clauses in the rule. 
Since in many cases these clauses trigger activities that are 
covered under the Paperwork Reduction Act, we must be assured 
that they are the least burdensome necessary to meet the 
Department's specific needs. In accordance with the 
Department's recent request, we will provide you with some 
suggested changes to the clauses to meet these objectives. 
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! appreciate your consideration of these comments. 

Sincerely , 

' Wan V. Burma" 

Allan V. Burman 

Deputy Administrator and 






Enclosure 


Summary of the Issue 

Public disclosure by the Government of technical data 
developed using private or Government funds can cause serious 
hardship to the developing contractor, reduce the commercial 
value of the technology, and thereby jeopardize the 
incentives necessary for the contractor to develop and market 
new technologies for the private and Government markets. 
Even the mere threat of public disclosure by the Government 
will reduce the expected return on the firm's research, 
development, and marketing of the technology and, 
consequently, will reduce the incentive for a firm to incur 
the often substantially greater cost to develop new products 
or processes for military and commercial markets. 

In a recent paper published by the National Bureau of 
Economic Research, these characteristics of technological 
innovation were highlighted: 

"The new knowledge or innovation may be a cost-reducing 
process, a product, or some combination of the two. The 
knowledge-producing firm earns a return either through 
net revenues from the sale of its own output embodying 
the new knowledge or by license *and nonmonetary returns 
collected from other firms which lease the innovation. 
Since the private rate of return to research depends on 
the present value of the revenues accruing to the sale 
of the knowledge produced, the conceptually appropriate 
rate of depreciation is the rate at which the 
appropriable revenues decline for the innovating firm. 
The rate of decay in the revenues accruing to the 
producer of the innovation derives not from any decay in 
the productivity of knowledge but rather from two 
related points regarding its market valuation, namely, 
that it is difficult to maintain the ability to 
appropriate the benefits from knowledge and that new 
innovations are developed which partly or entirely 
displace the original innovation." (Ariel Pakes and 
Mark Schankerman, "Obsolescence, Research Lags, Rate of 
Return to Research," in R&D . Patents, and Productivity . 
1984, pp. 74-75.) 

The Government, through its regulations and technical data 
management, will affect the rate of decay of revenues from 
investment in technological innovation. When, as a 
consequence of potential disclosure of his technology, the 
contractor is at-risk of being unable to recoup the full 
costs of development of a product or process, including a 
reasonable return on that investment, then the contractor 
will increase the expected rate of decay of potential 
revenues and, correspondingly, will lower the expected rate 


of return on the investment. As a consequence of the 
diminished return, the contractor often may decide not to 
develop the product or process or, in an effort to limit the 
risk of disclosure, not to provide the product or process to 
the Government market at all. 

Protection of technical data for a period of time, and hence 
protection of the economic interest of the developing 
contractor, is necessary to ensure that the technology can be 
effectively used in the development of new and improved 
products and processes for the private and Government 
markets. Protection of technical data, therefore, should not 
be considered merely of concern to the contractor. It should 
also be a high priority of the Department of Defense. In the 
absence of protection of technical data regardless of the 
source of funding, the Government will lose significant 
opportunities to enhance the industrial base, promote 
contractor investment in the continued development and 
production of high quality, high performance defense 
products, ensure Government access to these products, and 
provide for the long term competition necessary for cost- 
effective procurements. 

While the Government sometimes needs technical data 
pertaining to items, products, or processes it procures, many 
of these Government needs can be effectively and efficiently 
met by ensuring Government access ''to the technical data 
rather than the Government's physical possession of the 
technical data. Physical possession of the technical data by 
the Government, in many cases, wastes Government resources 
and unnecessarily jeopardizes the commercial value of the 
technology. The Government can often meet its procurement 
needs more cost-effectively through direct -.licensing and 
nondisclosure agreements between the respective contractors. 


Risk of Disclosure under the Freedom of Information Act 

The risk of disclosure of the technical data is heightened by 
the potential for competitors to obtain valuable technical 
data through a Freedom of Information Act (FOIA) request. 
The Department of Justice in a May 1987 letter to USAF 
General Skantze has indicated that technical data appear to 
fall within the definition of "records" under the Records 
Disposal Act (44 U.S.C. 3301), which includes: 

"books, papers, maps, photographs, machine readable 
materials, or other documentary materials. . .made or 
received by an agency of the United States Government 
under federal law or in connection with the transaction 
of public business and preserved or appropriate for 
preservation by that agency or its legitimate 
successor. . .because of the informational value in them." 


The Department of Justice also noted that Section 2328 of 
Title 10 clearly contemplated release of technical data to a 
person requesting such release under FOXA. Regarding the 
contractor's proprietary technical data, the Department 
advised that: 

"As a threshold matter, any technical data submitted 
under a procurement contract containing a restriction 
on the rights of the United States to release or 
disclose could not be disclosed under the FOIA, and FOIA 
requests for such material can be summarily denied. The 
1986 amendments to 10 U.S.C. 2320 are particularly clear 
on this point. Should a FOIA request be filed with 
respect to any technical data as to which the 
contractor claims proprietary rights which have not been 
finally determined, all appropriate challenge procedures 
for determining such rights under 10 U.S.C. 2321 or 
other applicable law or regulations should be followed 
in full before any such data can even be considered for 
disclosure pursuant to the FOIA. Thus, there is no 
conflict between the FOIA and the DOD procurement laws 
protecting contractors' proprietary rights in any 
technical data: to the extent that disclosure of the 
data is restricted by law, including during any period 
needed to validate the proprietary data restrictions 
under applicable law, the data need not (indeed cannot) 
be disclosed under the FOIA, and FOIA requests for such 
materials, accordingly, can and should be denied." 

However, because the courts have viewed the statutory 
exemptions as basically permissive, the agency would appear 
to have the discretion to disclose such technical data. 
Consequently, the Government contractor will be continually 
at-risk of losing even his proprietary technology to a 
competitor via a FOIA request. 

While the Justice Department indicates that protection of 
technical data pertaining to an item, component, or process 
developed solely by the contractor can be provided, these 
discretionary protections may not apply to technical data 
developed partly or wholly with Government funds. The courts 
may conclude that Government contracts that permit the 
contractor to retain such technical data for exclusive 
commercial use are not sufficient to create the potential for 
exemption as proprietary technical data. In which case, the 
Government's efforts to promote effective and more extensive 
use of our technologies may be completely thwarted by FOIA 
requests directed solely at discovery of the developing 
contractor's valuable technology. The Government's physical 
possession of the technical data, because such action creates 
an "agency record," could then trigger a FOIA request from a 
competitor and the commercial value of the technology will be 
diminished. 


Research by Thomas Susman indicates that contractors do and 
should seriously consider the possibly of disclosure of 
technical data under FOIA. He also notes that the added risk 
of such disclosures ultimately damages the Government: 

'What little empirical data there are on the impact of 
the FOIA on government contractors are quite disturbing. 
In the late 1970s an author surveyed major Air Force 
contractors and procurement officers and concluded: 
"Some of the major aerospace contractors are withholding 
state-of-the-art technology from their proposals to 
prevent release via the Freedom of Information Act." 
Similarly, a series of interviews with high technology 
firms in the Boston area revealed that "several firms 
did cite the fear of losing proprietary technical 
information as a primary factor in their decisions not 
to compete for government-contract work."' ("Risky 
Business: Protecting Government Contract Information 
Under the Freedom of Information Act," Public Contract 
Law Journal . 1986, p. 19.) 

* 

While Susman acknowledges the potential for withholding 
confidential commercial information under Exemption 4 of the 
Act, he also notes that meeting the requirements of this 
exemption is often difficult and acceptance by the courts of 
this exemption for technical data is hot assured. He states 
that : 


"Counsel advising a government contractor on the 
possible risk of later disclosure of information 
provided to an agency will thus seldom be able to give a 
firm opinion on whether specific data willvdefinitely be 
withheld from disclosure. (That agreements with agency 
personnel over the confidentiality of information are 
not enforceable only exacerbates the situation.) 
Unfortunately, not only is the substantive application 
of the fourth exemption to contractor information 
unsettled, but the procedures surrounding how agencies 
and courts make those determinations are equally 
unsettled. .. no matter how careful the contractor, 
submitting sensitive commercial information to the 
government remains risky business." (pp. 22, 27) 

The Government can successfully reduce the additional risk 
that FOIA implies for technological innovation by severely 
limiting the technical data physically acquired by the 
Government. The Government can often successfully meet its 
needs by ensuring access to the necessary technical data 
through direct licensing or nondisclosure agreements between 
the respective contractors as opposed to Government 
possession and subsequent distribution of the data. 


Some Benefits of Protection and Transfer of Technical Data 

If the Department is to have access to state-of-the-art 
technologies and increase competition, then we must provide 
the necessary regulatory environment for the technological 
investment to occur. The 1988 Economic Report of th| 
President presented some of the reasons for protection of 
technical knowledge and benefits of technology transfer by 
the Government: 


"Investment in knowledge, like other investment, depends 
on rights to future returns. Even in research that is 
publicly supported, the incentives created by property 
rights have powerful effects. Patent, licensing, 

trademark, copyright, and trade secrets laws are 
critical in determining the share of the returns from 
commercially valuable ideas and inventions to which an 
inventor or investor is entitled. The dramatic advance 
of commercial biotechnology since 1980, for example, was 
aided by the U.S. Supreme Court decision that 
microorganisms produced by genetic engineering were 
patentable. Federally sponsored research can benefit 
from the incentives created by property rights. The 
Patent Law Amendments of 1980 provided a uniform system 
for assigning title to inventions made at universities 
that conduct government-sponsored research. Between 
1980 and 1986 cooperative ventures increased, and the 
number of patents issued to American academic 
institutions grew by 70 percent. Before these reforms, 
patenting such inventions was uncertain, and 
cooperative research ventures between private firms and 
universities were difficult to establish because of the 
complex regulations that accompanied Federal funding, 
(p. 184) 


Similarly, Kamien and Schwartz in a 1982 study found that: 

"Stories of government-sponsored research failing to 
reach fruitation in the form of commercially available 
new product or process revolve around the unwillingness 
of firms to engage in their final development and 
marketing without exclusive rights. For example the 
unwillingness by the Department of Health, Education and 
Welfare to grant exclusive rights, in the form of 
patents, to private pharmaceutical firms retarded 
commercial development of an early blood test for breast 
and digestive tract cancer and a test-tube method for 
testing the effectiveness of different cancer drugs 
before administering them to a patient." ( Market 
Structure and Innovation p.17) 

In a recent report on the results of Public Law 96-517, the 
Small Business Innovation Development Act, which gave 
nonprofit organizations and small businesses the right to 


retain title to Federally funded inventions, the GAO noted 
that, while a full evaluation of the commercial consequences 
of the Law is premature, a significant increase in business 
financial interest in university research has occurred: 

•'Administrators at 25 universities stated that Public 
Law 96-517 has been significant in stimulating business 
sponsorship of university research, which has grown 74 
percent from $277 million in fiscal year 1980 to $482 
million in fiscal year 1985 (in constant 1982 
dollars)." ("Patent Policy Recent Changes in Federal 
Law Considered Beneficial," April, 1987, p. 3.) 

This increase in private business commitment clearly 
indicates that the private sector expects significant returns 
from the commercial application of these inventions. 
According to the GAO, over 900 patents were issued to 
universities in 1987 — four times the number issued in 1976, 
the last year the statistics were collected by the Department 
of Commerce, and prior to implementation of regulations to 
permit universities to have the rights to inventions 
developed under Government contract. Although these data are 
not conclusive, they certainly suggest a resurgence of 
innovative effort in the university community that is 
strongly correlated with legislation permitting them to 
retain rights to inventions developed using Federal funds. 

Effective transfer of Government-funded technologies to 
contractors and protection of the contractor's investment ih 
further development and marketing of the technologies for a 
period of time will in the long term enhance competition. In 
a recent report, the Office of Technology Assessment (OTA) 
noted the significant cost savings that can accrue when 
technological advances widen the competitive base. For 
example, OTA reported that: 

"One of the classic illustrations of a successful, major 
Government contribution to information technology R&D is 
in the field of satellite communications. The National 
Aeronautics and Space Administration. . .had the leading 
role in pioneering technological progress toward 
commercial development, accelerating the time frame for 
the introduction of this technology, influencing the 
structure of the U.S. domestic and international 
telecommunications common carrier industries, and 
effecting significant cost savings over the long run. 

It is also interesting to note that these NASA programs 
likely had some important side-effects on the structure 
of the U.S. international satellite communications 
industry. Because AT&T was the only private company to 
have heavily invested its own funds for satellite 

communications R&D it is likely that AT&T would have 

dominated the new international and domestic satellite 


communications services industry. Instead, the NASA 
programs, through continuous transfer of technology to, 
and close interaction with, commercial firms stimulated 
the competition that followed the 1972 Federal 
Communication Commission’s decision allowing open entry 
into the domestic satellite communications services 

industry.” ( Information Technology R&Dj Critical 

Trends and Issues . February, 1985, pp. 30, 31.) 

Federally-funded research and development also has been shown 
to be a factor that encourages privately-funded R&D. In 
about one-third of the cases studied, firms invested their 
own private funds into projects identified during the 
performance of Federally-funded R&D projects. The likelihood 
of such spinoffs was found to be considerably enhanced if the 
firm helped to formulate the ideas on which the project was 
based. (Mansfield, "R&D and Innovation,” National Bureau of 
Economic Research . 1984) 

This is not to suggest that transfer of technologies 
developed under Department of Defense contracts will result 
in a blizzard of new products and processes for consumer use. 
Indeed, the more significant and immediate beneficiary of an 
effective technical data regulation will be the Department of 
Defense. 


The President’s Policies 


The President's policies concerning technology transfer have 
recognized and responded to the need for more effective and 
extensive technology transfer to the private sector. In the 
Memorandum on Patent Policy (February 1983) , -the President 
charged Federal agencies to promote the commercial use of 
inventions arising from Federally funded research and 
development. In his Competitiveness Initiative (January 
1987), the President tasked Federal agencies to help 
commercialize non— patentable results of Federally funded 
research by permitting contractors to own technical data 
developed under Government contracts. In Executive Order 
12591 (April 1987), agencies, under the guidance of the 
Office of Federal Procurement Policy (OFPP) , were required to 
develop a uniform policy permitting Federal contractors to 
retain rights to technical data developed under Government 
contracts in exchange for royalty— free use by the Government. 
A draft OFPP policy implementing this requirement of the 
Executive Order was provided to the Department of Defense in 
October 1987, was presented to the Vice President's Task 
Force on Regulatory Relief in January 1988, and was provided 
as an attachment as "Basic Regulatory Requirements" to our 
February 29, 1988 letter to the Department. 

The President's Blue Ribbon Commission on Defense Management 
(the "Packard Commission") raised serious concerns about the 


Department of Defense's acquisition of rights in technical 
data, concerns which in many respects apply Government-wide. 

o The Commission found that contracting officers 
generally require delivery of technical data even 
when the need for the data is not identified or 
when there are other means to achieve the necessary 
competition that may be less damaging to the 
contractor's commercial interests and potentially 
less costly for the Government. 

o The Commission also concluded that the Department's 
lack of recognition that a mix of public and 
private funds in developing new militarily useful 
items or processes is desirable and should be 
encouraged has resulted in a policy that 
discourages private investment in such technology. 

The Commission stated that the Department obtains 
technical data that exceed its needs, and thereby 
removes incentives from innovators to develop and 
exploit publicly funded technology for commercial 
use, makes publicly funded technology more readily 
accessible to foreign competitors, and is out of 
line with congressional and executive statements 
concerning inventions made under Government 
contracts . 

The Packard Commission also provided recommended specific 
policy changes to respond to these concerns. 

o The Department, except for technical data needed 
for operation and maintenance, should not, as a 
precondition for buying the product, acquire 
unlimited rights in data pertaining to commercial 
products or products developed exclusively at 
private expense. 

"Private expense" as defined by the Commission 
included funding for the development of an item, 
component, or process has not been reimbursed by 
the Government and was not required as an element 
of performance under a government contract. 
"Private expense," according to the Commission, 
should include IR&D and B&P funds, even if 
reimbursed by the Government. 

O If the Department seeks additional rights in order 
to establish competitive sources, it should acquire 
these rights in the least intrusive manner 
possible, e.g. , directed licensing. 

The Government should be prohibited from acquiring 
technical data rights pertaining to commercial 


o 


o 


products except those technical data, or rights in 
data, necessary for operation or maintenance of an 
item, component, or process purchased by the 
Government . 

Where significant private funding was provided in a 
mixed funding case, the developer should be 
entitled to ownership of the resulting data subject 
to a license permitting use internally and use by 
contractors on behalf of the Government. If the 
Government provides a significant portion of 
funding, the license should be on a royalty-free 
basis. In other cases, the Government's use should 
be provided on a reduced or fair-royalty basis. 

If the products are developed exclusively with 
Government funding, the developing contractor 
should be permitted to retain proprietary position 
in those data not required to be delivered under 
contract or, if delivered, not needed by the 
Government for competition, publication, or other 
public release. 


Objectives of the Regulations 

In accordance with these concerns and policies, for the 
purposes of assessment of the Department's regulation, we 
have identified five critical objectives of a technical data 
rights program: 

[1] Provide the necessary protection of a contractor's or 
subcontractor's proprietary and economic' interests in 
technical data pertaining to an item, component, 
process, or identifiable subpart thereof developed using 
private or Government funds. 

[2] Achieve maximum long-term return on our research and 
development resources by promoting the use of 
technologies developed with Government funds in the 
production and marketing of new and improved products 
and processes for the Government and private markets. 

[3] Increase the long-term competitive base for all 
procurements by encouraging firms to offer their 
products with state-of-the-art technologies to the 
Government as substitutes for products of lower quality 
or performance and to avoid the loss of technological 
advantage in our national defense. 

[4] Reduce the Government's direct and indirect costs of 
managing technical data pertaining to items, components, 
processes, or identifiable subparts by requiring that, 
regardless of the source of funding, the Government 


obtain royalty-free access to the technical data 
developed with Government funds rather than physical 
possession of the technical data. 

In certain identifiable cases, the contracting officer 
should be prohibited from acquiring technical data, such 
as when the product or process is sold in significant 
quantities in the commercial market. 

[5] Limit the paperwork requirements to those necessary to 
meet specifically identified Government needs and 
minimize the burden on contractors and subcontractors of 
collecting and providing those technical data to the 
Government. 


The Department's Regulation 

[ 1 ] Acquisition Procedures . The Department states in the 
interim rule that, as general policy, it will acquire only 
the minimum essential technical data and data rights and will 
acquire them in a manner that is least damaging to the 
contractor's economic interest. However, the Department's 
rule lacks the essential regulatory ingredients to implement 
that policy. To ensure cost-effective defense procurement 
and to provide the necessary incentives for product 
innovation and competition, the regulation must provide more 
specific guidance for the contracting officer on when and how 
the Government should pursue its rights in technical data 
and, where appropriate, acquire greater rights in technical 
data. 

These acquisition procedures must be integrated with the 
provisions of the rule that define the standard rights in 
technical data, since the Government's specific needs should 
correspond to the technical data rights acquired — the 
solution to the particular need or problem. Since these 
procedures would define how the Government would exercise its 
rights in technical data, they also should dovetail with the 
conditions under which the contractor will retain limited 
rights, obtain Government Purpose License Rights, or provide 
unlimited rights in the technical data. These procedures 
will then complement the existing regulatory requirements at 
217.72, which specifically direct the contracting officer, 
after consulting with the other members of a project team, to 
"decide whether to procure data for future competitive 
acquisition." 

[a] Specific Acquisition Procedures . Since the Department's 
rule provides only general policy guidance on technical data 
acquisition, the contracting officer, rather than proceed 
into uncharted territory, will most likely adopt the standard 
rights in technical data as defined in Section 227.472-3 of 
the rule as a "default" procedure. This can easily lead to 


acquisition of, or claim to, rights in technical data that 
exceed those necessary to meet the particular needs of the 
Department, which in turn will result in loses in 
technological advantage and long term competition. For 
example, regardless of whether the Department needs those 
rights or whether the Department can meet its identified 
needs in a manner that is less damaging to the economic 
interest of the contractor, the Department under this rule 
will obtain unlimited rights in technical data previously 
delivered with limited rights or Government Purpose License 
Rights which have expired. Similarly, while the rule 
provides that "to encourage commercial utilization of 
technologies developed under Government contracts, the 
Government may agree to accept technical data subject to 
Government purpose license rights (GPLR) , " because the 
contracting officer is provided with no specific guidance on 
when that approach is acceptable, the use of GPLR will be 
very limited. 

To achieve a more effective allocation of rights in technical 
data, we urge you to include a set of acquisition procedures 
in the rule. These procedures in effect would serve as a set 
of screening devices, first to reduce the Department's data 
rights acquisition to only those specifically needed by the 
Government, and, second, where access to the technical data 
is necessary, to ensure that those needs are met in the 
manner that provides for full consideration of the potential 
damage to the economic interests of the contractor. 

The use of these acquisition "screens" would compel the 
contracting officer to: (1) identify the need for the data, 
(2) fit the solution to that need, and (3) include in his 
determination of the appropriate solution the potential 
damage to the economic interest of the contractor. For 
example, technical data pertaining to form, fit, or function, 
technical data necessary for repair, operation, maintenance, 
or training activities, technical data prepared or required 
to be delivered that constitute corrections or changes to 
Government- furnished data, and technical data otherwise 
publicly available would be caught by the "first screen" and 
deemed "unlimited rights" data by the Government. These 
technical data generally are essential for the effective and 
efficient operation of the agency. The Department would then 
further screen the remaining technical data developed 
exclusively with Government funds to determine those 
necessary to meet other specifically identified needs. The 
Department would determine the best means to both meet the 
Government's specific needs and limit the damage to the 
potential commercial use of the technology. A "third screen" 
would identify those technical data developed exclusively 
with Government funds for which we have no clearly identified 
need but want to retain the right to obtain access to the 
data in the future under a deferred ordering arrangement. 
Technical data pertaining to items, components, or processes 


developed at private expense, except in very limited 
circumstances, should not be acquired by the Department at 
all. Thus, to continue the above analogy such data should 
pass through all of the Government acquisition "screens." 

In our February 1988 letter, we provided a set of such 
acquisition procedures. We continue to view these procedures 
as absolutely essential to meet the objectives of the 
technical data regulation. We therefore recommend the 
following as a replacement for Section 227.472-2 in the 
Department's rule: 


227.472-2 Procedures for acquiring rights in technical 
data: 

Regardless of the source of development funding for the 
item, component, identifiable subpart, or process, 
before acquiring technical data or rights in technical 
data pertaining to that item, component, subpart, or 
process, except as specified in 227.472-3 (a): 

(a) The Government should not acquire technical data or 
rights therein, unless the contracting officer 
determines that the Government will need to reproduce 
the item, component, identifiable subpart, or process 
pertaining to the technical data and none of the 
following conditions apply: 

(1) The original item, component, subpart, or process or 
a readily introducible substitute that will meet the 
performance objectives is commercially available; 

(2) Performance specifications or samples of the 
original item, component, or subpart, or demonstrations 
of the process will provide sufficient information to 
potential contractors ; 

(3) The contractor or subcontractor developing the 
technical data will permit through direct licensing or 
nondisclosure agreements or other means other potential 
competitive sources of supply to use the technical data 
to furnish the item, component, subpart, or process to 
the Government. 

(b) (1) If the requirements of (a) have been met, then 
the contracting officer should assess whether the 
expected savings from meeting reprocurement or other 
clearly specified objectives through the acquisition of 
technical data or rights in technical data relating to 
an item, component, identifiable subpart thereof, or 
process are likely to exceed: (i) the full costs of 
acquiring such data or rights in such data, including 
additional costs to the Government; and (ii) the full 


costs of other alternatives (see (a)) and feasible 
proposals identified in consultation with the contractor 
or subcontractor that may meet the Government’s 
objectives. 

(2) The contracting officer should actively consider the 
alternative (s) for which the expected net savings 
(expected savings minus expected full costs) are likely 
to be maximized. If the expected savings do not exceed 
the expected costs for any alternative, then the 
contracting officer should omit such alternative (s) from 
active consideration. 

(3) If, in accordance with the requirements in (a), the 
contracting officer concludes that acquisition of 
greater rights in technical data developed at private 
expense is necessary, the Government should negotiate 
and enter into a separate agreement with the contractor 
and include as an express contract provision all 
limitations or restrictions on its right to disclose the 
technical data outside the Government. 

(c) When the requirements of (a) and (b) have been met 
and the contracting officer concludes that the 
acquisition of technical data or rights in technical 
data is necessary, the contracting officer should 
negotiate to acquire and use the technical data or 
rights in technical data to meet its specific needs in a 
manner that is least damaging to the developing 
contractor’s or subcontractor's identified property 
rights and economic interests. Such release or 
disclosure of the technical data by the Government to a 
third party will be subject to a prohibition against 
further release, disclosure, or use of such technical 
data for commercial purposes by the third party unless 
otherwise permitted by the developing contractor or 
subcontractor. 


The provisions at (a) would prohibit the contracting officer 
from considering acquisition of technical data when 
alternatives clearly exist that will meet the Government's 
needs with less damage to the contractor's economic interest 
in the technology and less short and long term cost to the 
Government . 

The provisions at (b) would provide guidance to the 
contracting officer in the assessment of alternatives to 
Government acquisition and physical possession of technical 
data. Most importantly, these provisions would encourage the 
contracting officer to solicit actively proposals from the 
contractor on how to meet the Government's needs with less 
damage to the commercial value of the technology. Clearly, 
if the contractor's proposals do not adequately address the 


Government's needs, would require substantial resources to 
implement and administer, or appear to be frivolous, then the 
contracting officer would reject them in accordance with the 
provisions in (b) (2) . The dialogue with the contractor as 
envisioned here would be virtually costless. However, the 
benefits to the Government are likely to be significant, 
since this dialogue would promote consideration of all 
feasible alternatives and reduce the opportunity costs 
associated with losses of technological advantage and 
reductions in the competitive base. 

The provisions at (c) simply state that, if the Department 
must exercise or acquire rights in technical data beyond 
those specified as "unlimited rights" in Section 227.472- 
3(a), it would provide, wherever possible, protections 
against further disclosure. 

[b ] Conditions for Commercial Use of Technologies 
Exclusively Funded Bv the Government. The acquisition 
procedures presented above would be supplemented by more 
explicit guidance for the contractors and contracting 
officers regarding implementation of Government Purpose 
License Rights. The Department's Section 227.472-3 (a) (2) 
should be replaced with the following: 


Section 227.472-3 (a) (2) It is the policy of the 
Government to encourage the use of technologies 
developed under Government contracts for 
commercialization. When tbe development of an item, 
component, identifiable subpart thereof, or process was 
developed exclusively with Government funds and access 
by or on behalf of the Government to the technical data 
relating to that item, component, identifiable subpart, 
or process is required, the Government will obtain 
Government Purpose License Rights if: the contractor or 

subcontractor notifies the contracting officer of its 
intent to commercialize the technology depicted or 
described by the technical data, unless the technical 
data must be ‘publicly disclosed to meet the 
Government's specifically identified objectives and the 
requirements of Section 227.472-2 have been met. 

(i) Government Purpose License Rights shall be royalty- 
free and subject to reasonable time limitations as 
agreed to by the parties. Time limitations are 
necessary to ensure that the technology embodied in the 
technical data is not suppressed or abandoned and to 
offer commercial opportunities to other parties. Time 
limitations may be determined in part by the 
contractor's contribution to the development of the 
technology, the contractor's past history of 
commercialization of technologies developed under 
Government contract (if known) , likely economic life of 


the technology, and an assessment of the potential net 
social benefits that may be provided by an expansion of 
commercial opportunities to other parties. 

(ii) The Government should negotiate with the developing 
contractor or subcontractor any procedures (for example, 
those to be specified in any direct licensing or 
nondisclosure agreements) that may be required to ensure 
that the Government has the necessary access to the 
technical data to meet the Government's competition 
objectives. These procedures should be specified in an 
agreement as soon as practicable during the research and 
development phase of the contract under which the 
technical data are developed. Such agreements may 
include an option for any future licensee to purchase 
technical assistance from the developing contractor. 
The contracting officer should negotiate payment to be 
made to the developing contractor in accordance with the 
costs of providing technical assistance and that 
contractor's contribution to the development of the 
technical data. 

(iii) If the contractor or subcontractor does not notify 
the contracting officer regarding an intent to 
commercialize the technology, does not agree to 
commercialize the technology within a reasonable time 
period, or fails to compl^ with any agreements 
concerning use of the technical data by or on behalf of 
the Government, then the Government may obtain 
unlimited rights in such technical data and all 
requirements in these regulations that pertain to 
unlimited rights data will apply. 

(iv) If the requirements of Section 227.472-2 have been 
met and the Government concludes that the acquisition of 
technical data or rights in technical data is necessary, 
then the Government should not impose any limitations or 
restrictions on the contractor or subcontractor's 
concurrent right to also use the data for its own 
commercial purposes (unless specifically prohibited from 
doing so by statute or for national security reasons) . 
Any release or disclosure by the Government to a third 
party or use by a third party for Government purposes of 
the technical data to which the developing contractor 
has obtained exclusive commercial rights will be made 
subject to a prohibition that the third party may not 
further release, disclose, or use these technical data 
for commercial purposes unless otherwise permitted by 
the developing contractor- 

(v) All direct costs incurred by the developing 
contractor or subcontractor to negotiate the rights to 
commercialize a technology developed with Government 
funds and any procedures to provide Government with 


necessary access to the technical data are not 
reimbursable by the Government. 


The conditions at (a) (2) (ii) would provide that a contractor, 
who for a period of time receives the exclusive right to use 
the technologies developed exclusively with Government funds, 
would be obligated as appropriate to provide the 
corresponding technical data to other potential suppliers. 
The Government and the developing contractor would specify in 
a contract how an exchange of such technical data would be 
made between the developing contractor and any potential 
suppliers. With this approach, the Government would not 
become directly involved in the distribution of the technical 
data unless the developing contractor fails to meet the 
exchange conditions as specified in a contract, in which case 
he would lose the commercial rights and the Government would 
claim unlimited rights to those technical data. Clearly, if 
the contracting officer should have any serious reservations 
about the long term availability of the technical data, then 
he could require in a contract that the technical data be 
placed in escrow. 

Under these procedures, the Government’s administrative costs 
to manage, verify, and store the technical data would be 
reduced substantially. The direct responsibility for 
maintaining and retrieving the data, f&r the most part, would 
be on the contractor, not the Government- Because the 
developing contractor will be responsible for entering into 
any nondisclosure agreements (based on a model agreement that 
would reflect accepted commercial practice) with potential 
Government suppliers and monitoring such agreements, he will 
have greater assurance that the technologies in which he has 
invested substantial resources for further development and 
marketing will not be used by a potential Government supplier 
for commercial purposes. The Government would become 
directly involved in the completion of nondisclosure 
agreements with potential suppliers only when the Government 
has taken physical possession of the data and certain limited 
circumstances apply. Finally, the Government also would be 
able to allocate its resources to better management of 
technical data that are necessary for form, fit, and 
function, operation, maintenance, repair, training of 
employees, etc. 

These conditions of commercial use would impose a threshold 
determination of the contractor's interest. If the 
contractor ' s burden of meeting the conditions of commercial 
Use, including any maintenance and retrieval activities for 
the purpose of exchange of the technical data with potential 
suppliers, exceeds the likely benefits to be derived from 
commercial application of the technology, then the contractor 
most likely would not ask for Government Purpose License 
Rights or would receive them with the full understanding that 


the Government may disclose the related technical data to 
potential suppliers for Government purposes, i.e., with 
higher risk of disclosure. 

These acquisition procedures at 227.472-2 and conditions of 
commercial use at 227 . 472-3 (a) (2) would increase competition 
in the long term and significantly decrease the Department’s 
procurement lead time. First, more companies would enter the 
contract process if, as the developing contractor, they would 
have access to commercially valuable technologies developed 
under Government contract. Increasing competition in private 
and Government markets will encourage contractors to take 
full advantage of technological opportunities, including 
those provided by the Government. Second, we are likely to 
see an increase in product availability and innovation, as 
companies apply -technologies developed under Government 
contract to produfce new products or enhance existing ones. 
Third, we should f see faster and more complete delivery of 
technical data to potential suppliers. The exchange of 
technical data with potential suppliers would be a 
contractual obligation of the developing contractor; failure 
to meet that obligation could result in loss of the 
contractor's commercial rights and could diminish 
considerably the return on his investment. Also, we would 
eliminate the time and resources required for the Government 
to serve as the intermediary in the data exchange between 
contractors. For example, if the potential supplier receives 
a technical data package that appears to be incomplete or 
inaccurate, then he would immediately contact the developing 
contractor for clarification of his particular problem and 
avoid the otherwise elongated process of dealing through the 
Government. Fourth, because mere delivery the technical data 
to a potential supplier is often insufficient, -this approach 
would provide the means for the potential contractors to 
request directly technical assistance from the developing 
contractor as prrt of the exchange of technical data. Such 
technical assistance would be tailored to meet the particular 
needs of each potential supplier, since he would pay for any 
assistance costs. In sum, we would save procurement time and 
Government resources, would increase competition, and would 
enhance the effective use of technical data packages. 

This approach to Government Purpose License Rights would also 
be useful in guiding the contracting officer during 
negotiation of rights to technical data developed with 
private and Government funds. We would therefore urge the 
Department to expand the potential use of Government Purpose 
License Rights or variations thereof to mixed funding 
situations. 

(2] Definitions The new definitions in the rule in Section 
227.471 for "developed exclusively at private expense" and 
"developed exclusively with Government funds" appear to limit 


arbitrarily those technical data that will be considered to 
pertain to an item, product, or process developed at private 
expense. These definitions seem to thwart indirectly not 
only the intentions of the Executive Order, but also the 
requirements of the Defense Authorization Act of 1987 
regarding protections for technical data developed at private 
expense. 

[a] Definition of "Developed Exclusively at Private 
Expense. " The Department defines "developed exclusively at 
private expense" as: 

"in connection with an item, component, or process, that 
no part of the cost of development was paid for by the 
Government and that the development was not required as 
an element of performance under a Government contract or 
subcontract . " 

The Department then defines "required as an element of 
performance" as: 

"in connection with the development of an item, 
component, or process, that the development was 
specified in a Government contract or subcontract or 
that the development was necessary for performance of a 
Government contract or subcontract . " 

Under these definitions, the Department apparently would 
categorize technical data pertaining to an item, component, 
or process developed by the contractor solely with his 
resources as Government funded, as long as that item, 
component, or process was in any way necessary to complete 
the tasks defined by a contract or subcontract.'- 

These definitions do not appear to contribute to the 
achievement of any of the objectives identified previously. 
The Department's approach clearly will not encourage a 
contractor to spend his scarce resources to improve 
performance under a contract or to provide his superior 
product to meet the requirements of a contract if, as these 
definitions seem to imply, we intend to deny that contractor 
the proprietary rights to that technology. The objective of 
a technical data rights regulation should not be to limit 
wherever possible those technical data to which the 
contractor can claim proprietary rights, especially when the 
such an approach will seriously erode the competitive and 
technology base available to the Department. 

We propose an alternative definition of "exclusively at 
private expense," which would meet the objectives of a 
technical data regulation: 


"Exclusively at Private Expense" as used in this subpart 


means that any of the direct costs of development of the 
item, component, identifiable subpart thereof, or 
process in which the technical data are embodied has not 
been paid in whole or in part by the Government . 
Go vernment— sponsored independent research and 
development and .bid and proposal costs are not to be 
considered Government funds. Payments to the contractor 
for indirect costs incurred under a Government contract 
are not to be considered Government funds when the 
direct costs of developing the item, component, 
identifiable subpart thereof, or process in which the 
technical data are embodied has not been exclusively 
funded by the Government." 


[b] "Developed Exclusively with Government Funds ." The 
Department defines "developed exclusively with Government 
funds" as: 

"in connection with an item, component, or process, that 
the cost of development was directly paid for in whole 
by the Government or that the development was required 
as an element of performance under a Government contract 
or subcontract . " 

By applying two mutually exclusive tests — (1) paid for in 
whole by the Government or (2) required as an element of 
performance, the Department could claim unlimited rights to 
technical data even if the Government played a minor role in 
the development of the item, component, or process. For 
example, under the Department's definition, if the 
development of an item, component, or process was required as 
an element of performance under a contract, then the 
Department would claim that the technical data pertaining to 
the item, component, or process were " exclusively Government 
funded" even when the contractor provides 99 percent of the 
development funds. 

Furthermore, under this definition together with the 
definition of "required as an element of performance," the 
Department could obtain unlimited rights in any technical 
data, regardless of the mix of funding, as long as the 
development of the item, component, or process was necessary 
for the performance of the contract. Consequently, if a 
contractor develops an item solely using his resources and 
the item was used in the development of a product for the 
Government, then the technical data pertaining to the 
contractor's proprietary item will revert to the Government 
as unlimited rights data. 

The Department's claim of unlimited rights for such technical 
data will seriously reduce the contractor's incentive to make 
available to the Government his state-of-the-art technology 
or to use substantial resources to further develop a product 


under a Government contract. The opportunity costs of such a 
program will be incurred by the Department of Defense, as 
losses in the competitive and technological base. 

We urge the Department to consider an alternative definition 
of "developed exclusively with Government funds," which would 
avoid would avoid these costs: 


"Developed Exclusively with Government Funds," as used 
in this subpart, means that the direct costs of 
development of the item, component, identifiable subpart 
thereof, or process have been paid in whole by the 
Government and that such development was specified as an 
element of performance under a Government contract." 


[ 3 ] Rfidimdancv and Burden of the Notification Requireme nts 
in Sections 227.472-3 and 227.473-1. The Department's rule 
appears to require at least four separate documents from the 
contractor or subcontractor regarding the identification of 
rights in technical data: (a) a "preaward notification" 
(227.473-l(a) (2) ) to identify products or processes that 
would result in delivery of technical data to. the Government 
with other than unlimited rights; (b) "continual postaward 
notification" (227 . 473-1 (a) (3) ) during performance of the 
contract prior to coiumittm^ to trie use of a privately 
developed product; (c) a "certification" (227. 473-1 (a) (4) ) to 
accompany any response to a solicitation and the 
notifications of (a) and (b) , which is to provide an 
identification of the contract under which the technical data 
are or were delivered, the expiration date and limitation on 
the Government's use, and an authorization for the 
contracting officer to request additional information to 
evaluate the assertions; and (d) a "listing" (227.472-3) of 
technical data delivered with other than unlimited rigtits as 
required by the clause at 252.227-7013. 

The Paperwork Reduction Act of 1980 as amended (44 U.S.C. 
Chapter 35) and its implementing regulations at 5 CFR 1320 
require that any collection of information from the public 
cannot be duplicative with any other collection by the 
Federal Government and that such collections of information 
must be the least burdensome necessary to meet the Federal 
agencies clearly identified needs. The notification 
requirements in the Department ' s rule do not appear to meet 
either of these requirements. We recommend that the 
Department simplify the notification procedures to eliminate 
the redundancy and reduce the burden. 

The listing requirement in Section 227.472—3 and the clause 
at 252.227-7013 raises other concerns as well. According to 
the Department's rule, if the contractor mistakenly does not 
include in this listing technical data pertaining to a 


privately developed product, then the Government will claim 
unlimited rights to those data. Apparently, the Government 
will claim such rights even if the contractor has 
legitimately stamped "limited rights" on the technical data 
package simply because the contractor failed to include the 
data on the list. This provision is completely alien to the 
objectives of a technical data rights regulation and may be 
contrary to the express provisions in the law. With this 
requirement, the Department seems to be attempting to catch 
the contractor or subcontractor with an incomplete list and 
thereby claim unwarranted rights to technical data. The 
added risk associated with this listing certainly will not 
encourage contractors to make their state-of-the-art 
technologies available to the Government and will most 
likely discourage further development and innovation of 
technologies developed under Government contract. Further, 
the added risk provides no new information to the Government, 
since the list appears to be redundant with the three other 
notification requirements in the rule. 

We would therefore urge that you consider a streamlined 
approach that will meet the Government's need for information 
at considerably less cost to the contractor or subcontractor: 


227.473-1 Procedures for establishing rights in 
technical data \ 

(a) Notification. When the technical data pertain to an 
item, component, identifiable subpart thereof, or 
process developed exclusively with Government funds, the 
Government, in accordance with 227.472-3 (a) (2) , will 
obtain Government Purpose License Rights^ for the time 
specified in an agreement with the contractor or 
subcontractor. When technical data developed 
exclusively at private expense are to be used in a 
Government contract, the contractor or subcontractor, to 
the maximum practicable extent, should declare the use 
of such data before the contract is awarded. 

(i) If delivery of technical data developed at private 
expense is expected under a Government contract, the 
provision at 252.227-7035, "Notification of Limited 
Rights in Technical Data," shall be included in the 
solicitation. Under this provision, offerors are 
required to identify to the maximum practicable extent 
the use of the items, components, identifiable subparts 
thereof, processes, or computer software that would 
result in technical data to be delivered to the 
Government with limited rights. 

(ii) Any technical data delivered to the Government with 
limited rights must be identified in a contract prior to 
the delivery of the technical data to the Government. 
This is necessary for the Government to make informed 


judgments concerning the life-cycle costs of alternative 
means of achieving competitive procurement of items, 
components, processes, subparts, or computer ^ software 
and to ensure Government protection of technical data 
developed exclusively at private expense. 

(iii)The Government may challenge in a timely manner in 
accordance with 227.473-4 assertions by the contractor 
or subcontractor that the technical data are developed 
exclusively at private expense. 

(b) Identification of restrictions on Government rights. 

(1) The clause at 252.227-7035 requires offerors and 

contractors to notify the Government of any restrictions 
or potential restrictions on the Government's right to 
use or disclose technical data pertaining to an item, 
component, identifiable subpart, process, or computer 
software that are required to be delivered under the 
contract. This notice advises the Government of the 
contractor's or any subcontractors ' s intended use of the 
items, components, processes, subparts, and computer 
software that are required to be delivered under the 
contract and that: (1) have been developed 

exclusively at private expense (see 227. 472-3 (b)) ; and 

(2) embody technology thajt the contractor or 
subcontractor intends to commercialize (see (227.472- 
3(a)). 

(c) Certification of Intent to Commercialize or to Use 
Items,* Components, Subparts, Processes, or Computer 
Software Developed with Government Funds. In accordance 
with 227.472-3, the developing contractor or 
subcontractor must provide within a reasonable period of 
time written certification of its intent to 
commercialize the technology embodied in items, 
components, subparts thereof, processes, or computer 
software that have been developed exclusively with 
Government funds. 

(d) Establishing rights in technical data. After 
receipt of a contractor's or subcontractor's 
notifications and certifications in accordance with (a) , 
(b) , and (c) the contracting officer, when the 
requirements of 227.472—2 have been met, should enter 
into agreements establishing the respective rights of 
the parties in the technical data pertaining to any 
item, component, identifiable subpart, process, or 
computer software so identified. The respective rights 
shall be based on a consideration of the requirements 
and standard rights as provided in Section 227.472-3 and 
on negotiations pursuant to 227.472—2 and 227.473—1 and 
shall be documented to the maximum practicable extent in 
written agreements made part of the contract. These 


agreements should be established prior to the 
contractor * s or subcontractor * s commitment to use the 
item, component, identifiable subpart, process, or 
computer software, but must be established no later than 
delivery of the technical data or computer software to 
the Government. Before agreeing to include any 
description of rights in technical data pertaining to 
any item, component, process, subpart, or computer 
software in the agreement, the contracting officer 
should assess the reasonableness of the contractor's or 
subcontractor ' s assertion and in accordance with the 
requirements of 227.472-2 consider the likely impacts of 
such assertion on the Government's needs. After such an 
evaluation the contracting officer may: 

(i) concur with the contractor's assertion and conclude 
the agreement? 

(ii) if the contracting officer has evidence of 
reasonable doubt about the current validity of the 
offeror's assertion, submit to the offeror a written 
request, which includes documentation of the evidence of 
reasonable doubt, to furnish evidence of such the 
assertion; or 

(ii.i)if the requirements of 227.472-2 have been met and 
the acquisition of technical datal or rights to technical 
data is necessary, enter into negotiations with the 
contractor to establish the respective rights of the 
parties in the technical data or computer software. 


[4] Redundancy of Section 227 . 473-1 (b) (2) (ii) fB) . This 
Section in the Department's rule indicates that the 
contracting officer will not negotiate Government Purpose 
License Rights if the technical data are needed for immediate 
competition and protection of the contractor's rights would 
be "unduly burdensome on the Government." 

The application of the first test — needed for immediate 
competition — is unclear, since the definition of "immediate" 
is not provided in the rule. It is difficult to imagine a 
competition that is needed before a contract with the 
developing contractor is signed by the respective parties. 
Since the procedures under which the developing contractor 
would exchange any technical data in which he has a 
commercial interest should be specified in a contract in the 
early stages of development, the application of the first 
test would seem to be a very rare event. This apparently 
narrow construction is fortunate, if correct, because any 
other interpretation of "immediate" would seem to 
unnecessarily discard opportunities for commercial use of 
technologies developed under Government contract and, hence, 
result in losses of technologically advanced defense products 


for the Government. 

The contracting officer will also lack guidance on the 
annl icationof the second test— unduly burdensome, which also 
lacks definition in the Department's rule. We would suggest 
that the rule include guidance to the contracting officer in 
accordance with the acquisition procedures we provide at item 
nirai This will clearly articulate the evaluation process 
thlt the contracting officer should follow in determining 
when negotiation is appropriate. Ihus, this Secti on could be 
eliminated and a reference to our proposed 227.472 2 proviaeq 

in its place. 

r 5 1 clauses and Reportin g Requirements. We would also urge 
that the Department review and simplify wherever Possible the 
reporting requirements in the rule. In accordance with the 
Paperwork Redaction Act, information collections in i Federal 
aaency regulations must be necessary, must be the least 
burdensomemeans to meet the agency's need, and cannot be 
duplicative with any other Federal collection of information. 
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Dear Mr. Lloyd: 



The University of Connecticut wishes to submit the following comments with 
respect to the interim rule published at 53 FR 10780 under the DEARS Subpart 
227.4 - Technical Data, Other Data, Computer Software, and Copyrights and the 
clause at 227.252-7013. 

Our position with respect to data rights on federally funded research is 
summarized below, followed by our recommended revisions to the interim rule. 


UNIVERSITY POSITION 

Public Law 96-517, as amended, by giving nonprofit organizations and small 
businesses the right to own and commercialize patentable inventions resulting 
from federally funded research grants and contracts, has facilitated stronger 
research relationships and technology transfer between universities and 
industry . 

University technology, however, involves not only patentable inventions but 
technical data and software. The absence of a federal policy for technical data 
and software which parallels that for patentable inventions is a substantial 
disincentive blocking the effective commercialization of many technologies by 
U.S. industry. 

The University of Connecticut position was presented by COGP representatives 
in testimony presented on April 30, 1987, before the House Subcommittee on 
Science, Research and Technology. That testimony strongly endorsed Section 
1(b)(6) of the April 10, 1987, Executive Order, "Facilitating Technology 
Transfer" and is included as Attachment 1. 
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UNIVERSITY COMMENTS ON INTERIM RULE 


Our comments 


.forth 


below 


and 


on the interim rule and recommendations for 
amplified in Attachment 2, General Comments. 


revision 


are set 


Recommendations 1 through 8 would revise the regulations and the applicable 
contract clause in a manner intended to ensure that the rights acquired by the 
government from all contractors are adequate to meet essential Government 
purposes but not so broad as to inhibit the transfer of the technology or 
discourage industrial companies from investing in its further development and 
commercialization. 


Recommendation 9 is an alternative directed solely at nonprofit contractors. 
Although we view it as preferable from a university standpoint, it is submitted 
as an alternative and not as a sole recommendation, in as much as we believe the 
effective transfer of technology to enhance U.S. competitiveness depends on 
adopting the same underlying principles for all R&D contractors including 
industrial organizations and federal laboratories*, as we are recommending for 
universities and other nonprofit institutions. 


A- GENERAL ACQUISITION POLICY 

The acquisition policy set forth in Part 227.472-1 of the interim rule 
implies that only the government itself can fulfill its obligations with respect 
to the dissemination of research results. The University recommends two changes 
to recognize the traditional and increasingly active role of universities in 
disseminating the results of Federally funded research. 

Recommendat ions 1 and £ 

Under 227.472-1 (b) - Add the following sentence: 

"Universities and other nonprofit organizations, on the other hand, play an 
important role in disseminating the results of fundamental research to the 
industrial sector and government policy should not inhibit that transfer." 

Under 227.472-1 (c) - Add the underlined phrase so that the second sentence 

reads as follows : . . 

"When the Government pays for research and development, it has an obligation 
to foster technological progress through wide dissemination of the 
information by the Government or through technology transfer programs 
conducted by the contra ctor and, where practicable, to provide competitive 
opportunities for other interested parties." 

B. IMPACT OF UNLIMITED GOVERNMENT RIGHTS 

Under the interim rule, the government acquires unlimited rights to technical 
data and to computer software : generated in the course of a contract whether or 
not it pertains to parts, components or processes needed for reprocurement; 
whether or not the government has a need for it; and whether or not it has been 
specified for delivery. 

As set forth in Attachment 2, General Comments, this creates major 
difficulties for the universities by discouraging collaboration with industry 
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and by requiring the almost impossible task of identifying and segregating 
technical data and computer software attributable to a specific time period on a 
research program which has been generating data and software cumulatively over a 
much longer period. The existence of unlimited rights in the government, 
whether or not exercised, seriously inhibits the contractor's ability to 
effectively transfer technical data and software to the commercial sector. 


These views are substantially the same as those expressed by Federal 
laboratory personnel in the GAO study "Technology Transfer - Constraints 
Perceived by Federal Laboratories and Agency Officials" (GAO/RCED-88-116BR) , 
which was issued in March 1988. An excerpt from that report is included in 
Attachment 2 . 


The University believes that any rights which the government obtains in 
technical data and computer software should be limited to data for which the 
government has a need which cannot be met by other means or which is 
specifically required to be delivered under the terms of the contract. We 
propose the following : 


Recommendations 3, 4, 5 

3. Minimum government needs. Under 227.472-2, add the following: 

"Where the technical data or computer software results from research 
and development contracts and does not pertain to items, components or 
processes to be competitively acquired or needed for repair, overhaul 
or replacement, DOD will encourage dissemination and commercialization 
by the contractor." . V 

4. Technical data. In the clause at 252.227-7013 under (b) (1) , 
Unlimited Rights, (and in the text at 227.472-3 (a) (1)), revise (i) and 
(ii) to add the underlined language: 

" (i) Technical data pertaining to an item, component, or process which 
has been or will be developed exclusively with Government funds 
/ provided the contracting officer has identified a specific need for the 
data and that need cannot be met through other means . . 


" (ii) Technical data resulting directly from performance of 
experimental, developmental, or research work where delivery of such 
data was specified as an element of performance under a Government 
contract or subcontract . " 

5. Computer software. In the clause at 252.227-7013, under (c) (2), 
Unlimited Rights, revise (i) and (ii) by adding the underlined 
language : 

"(i) Computer software resulting, directly from performance of 
experimental, developmental or research work where delivery of such 
software; was specified as an element of performance in this or any 
other Government contract, or generated as a necessary part of 
performing a contract, where delivery of such software is specified as 
an element of performance ." 
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C. GOVERNMENT PURPOSE LICENSE RIGHTS IN TECHNICAL DATA 


Subparagraph 227.472-3 (a) (2) of the interim rule provides 
unlimited Government rights under which the Government may 
Government purpose license rights To encourage commercial 
technologies developed under Government contracts..." 


an exception to 
agree to accept 
utilization of 


However, (2) (ii) provides that "the contracting officer should not agree to 
accept GPLR when - 


" (a) Technical data are likely to be used for competitive procurement 
involving large numbers of potential competitors, for items such as 
spares"; and 


"(B) Technical data must be published (e.g. f to disclose the results 
of research and development efforts." 


This pairing of competitive procurement and the dissemination of research 
results as functions for which commercial utilization will not be encouraged is 
both inexplicable and alarming to the universities. It can easily be 
interpreted as a specific constraint on the ability of universities to transfer 
technology generated in the course of basic and applied research programs, which 
appears diametrically opposed to the President's Executive Order 12591 and 
emerging Federal policy. 


Recommendation £ 

______ _ - ^ 

We recommend that 227.472-3 (a) (2) (ii) (B) be omitted and a new section, 

added: 

" (iii) When the government does not require immediate use of the data 
for competition and the contractor is a university or other nonprofit 
organization which has an interest in commercializing the data, the 
contracting officer will accept Government Purpose License Rights, 
which will expire after a specified period of time." 

D. GOVERNMENT ACQUISITION OF RESTRICTED RIGHTS IN COMPUTER SOFTWARE 

As noted by Federal laboratory officials in the GAO study cited in Attachment 
2, General Comments, the effective dissemination of software by those who 
created it requires the same policies as governs patents. Unlimited government 
rights have inhibited dissemination and commercialization. 

Software generated in the performance of university research, like that 
created in the Federal laboratories, is normally in a state of continuing 
development and enhancement that cannot be frozen at a point in time or neatly 
attributed to specific authors or funding. Its successful dissemination and 
commercialization frequently requires the continuing involvement of the original 
authors who created and understand its architecture and the intricacies of its 
source code. If an institution has established a program for the dissemination 
of computer software,, that institution should be free to pursue it. 

Recommendation 7 


With respect to computer software, 


in the clause at 252.227-7013, 
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revise (c) (1) Restricted Rights by adding a new subparagraph (iii) 
which would parallel the proposed new subparagraph (iii) under GPLR 
above : . 

" (iii) In cases where the Government would otherwise be entitled to 
unlimited rights, unless the Contracting Officer determines during the 
identification of needs process that unlimited rights are required for 
the purposes of competitive procurement of supplies or services, the 
contracting officer shall agree to accept restricted rights when the 
contractor is a small business or nonprofit organization which agrees 
to commercialize the technology." ; 

E. NEGOTIATION FACTORS 

As elaborated in Attachment 2, General Comments, it is quite likely that 
technical data and computer software generated in the performance of university 
research will be the cumulative result of continuing research conducted over a 
period of time with multiple sources of funding and may involve the 
participation of students and others whose effort is supported by university 
funds or other support. It is, therefore, quite likely that university research 
will frequently involve mixed funding. 

Consequently, it is desirable that some norm be established to guide the 
negotiation of government-university rights in technical data and computer 
software . 

Under 227-473-1 (b) (2) a series of negotiation factors and negotiation 
Situations are provided as guidance for the contracting officer when negotiating 
rights in technical data developed with mixed funding or when the Government 
negotiates to relinquish rights or to acquire greater rights. 

The University believes it is essential that guidance be added for situations 
involving technical data generated in the course of research conducted by 
universities and other nonprofit organizations. 

Recommendation 8 

Add the following new subparagraph to (b) (2) (ii) : 

" (D) When the government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit which 
is interested in commercializing the data, the government will 
negotiate Government Purpose License Rights which will expire if the 
contractor fails to make reasonable efforts to pursue 
commercialization." 



F. AN ALTERNATIVE RECOMMENDATION - ADOPT ALTERNATE II 

Technical data and computer software generated in the course of university 
research rarely involves the competitive procurement of items, components, 
parts, and processes. Consequently, data regulations focused primarily on 
competitive procurement are particularly inappropriate for university research. 
''Modifying those regulations so that they do not inhibit the transfer of 
technology between universities and the commercial sector is exceedingly 
difficult. 


PAGE 6 


The applicable clause, 252.227-7013, does contain, in Alternate II, 

revisions that would be significantly more appropriate and workable for 
university research than those addressed above. Part 227.479 Small Business 
Innovative Research Program (SBIF Program) , in response to Public Law 97-219, 
requires' in subparagraph (d) that the clause at 252.227-7013, with its Alternate 
II, shall be included in all contracts awarded under the SBIR Program which 
require delivery of technical data or computer software. 


The following recommendation is, therefore, provided as an alternative to 
recommendations 4 through 8, set forth in B through E above: 

Rec ommendation 9 

Establish a new section 227.483 providing colleges and universities 
with rights in technical data and computer software comparable to those 
provided in Section 227.479 for the SBIR Program; or modify Section 
227.479 by revising the title to read "Small Business Innovative 
Research Program (SBIR Program) and University Research Programs" 

Add the following new paragraph (e) : 

" (e) The clause at 252.227-7013, Rights in Technical Data and Computer 
Software, with its Alternate II, shall be included in all contracts 
awarded to colleges and universities for the conduct of basic or 
applied research, which do not require the delivery of technical data 
or computer software needed by the Government for the competitive 
procurement of items, components, or processes." 

In Section 227.471, Definitions, modify the definition of Government 
Purpose License Rights to read in Part: 

"and in the SBIR Program and for colleges and universities, computer 
software . . . . " 

We appreciate the opportunity to comment. 

Sincerely, 


Richard J. 

Director Office of Grants & Contracts 

~rLrr><^ 

Thomas G. Giolas 

Dean of the Graduate School and 

Director of the Research Foundation 
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There are many answers because they are many elements which are 
essential to the transfer process. One of them, however, is a government 
policy which provides at the outset, not through the waiver process, that - 

The ownership and the right to disseminate the research result and 
transfer the technology remain in the university which created it, 
and 

The rights acquired by the government are adequate to meet 
essential government purposes, but not so broad as to inhibit the 
transfer of the technology or discourage industrial companies from 
investing in its further development and commercialization. 

And the government has, at least in part, had such a policy since 1980, 
when P.L. 96-517 gave nonprofit organizations and small businesses the right 
to own and to commercialize patentable inventions resulting from Federally 
funded research grants and contracts. 

Impact of P.L. 96-517 

In my view, P.L. 96-517 and the amendments of P.L. 98-620, have had a 
significant and positive impact, starting with the elimination of some 26 
different Federal patent policies, many of them involving the cumbersome 
waiver procedures which large business contractors find so troublesome 
today. 

In addition, P.L. 96-517 has facilitated stronger research 
relationships between universities and industry. It has also encouraged the 
creation or expansion of university activities directed toward the transfer 
of university generated technology; 

The MIT Technology Licensing Office which Mr. Preston directs is 
typical of the kind of activity in which a growing number of universities 
are engaged. It involves the transfer of technology by individuals with 
technical backgrounds and business experience who understand both the 
technology and the complications of transferring it to the commercial 
sector. 

Dealing with Multiple Intellectual Property Rights 

As universities have become more active in technology transfer, 
however, it has become increasingly obvious that the effective transfer of 
university generated technology requires dealing with a combination of 
intellectual property .rights. 

For example, a number of universities, including MIT, are working on 
nuclear magnetic resonance (NMR) imaging devices because, unlike x-rays used 
in CAT scans, magnetic fields have no known toxic side effects. But. to 
achieve the accuracy of CAT scanned images requires a sophisticated and 
integrated hardware and software system. 
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Any rights which the government obtains to technical 
data or software be limited to rights in data 
specifically required to be delivered or prepared under 
the terms of the contract or grant; and 

The Government acquire a royalty free license to use 
such technical data or software for specific government 
purposes, but not including the right to use it in a 
manner which might inhibit the transfer and 
commercialization of the technology by the university 
which created it or by the university’s licensees. 


\ 


Attachment 2 - GENERAL COMMENTS 


1. GOVERNMENT ACQUISITION OF UNLIMITED RIGHTS TO ALL DATA GENERATED 

The Government’s acquisition of unlimited rights to technical data and 
computer software under 227.472-7013, which extends to everything generated, 
originated, developed, etc., in the course of a contract, is so broad that 
it creates a number of serious difficulties for universities and for other 
organizations performing Government research contracts.. 

Discouraging Universitv-Industrv Interactions 

Prior to the passage of Public Law 96-517, many industrial companies 
were reluctant to support university research in areas of concurrent federal 
support. There were a variety of federal policies with respect to rights in 
inventions and no assurance in many that the university would be permitted 
to retain title and to license the industrial sponsor on an acceptable 
basis. Where rights could only be acquired by a time-consuming waiver 
process, there was no certainty of success. After the passage of P. L. 
96-517, when the universities were in a position to retain title to 
inventions resulting from Federal projects and license them on reasonable 
and predictable terms, industrial companies showed significantly more 
enthusiasm for funding research in areas of Federal interest and acquiring 
license rights and reduce to practice those inventions which were conceived 
with Federal research funding. 

The same situation exists today with respect to computer software and 
other technical data as existed for patentable inventions prior to 1980. 
Industrial companies are reluctant to fund the development of software at 
universities when a Federal agency acquires unlimited rights in all software 
developed, whether or not the government has a need for it, and is in a 
position to make that software available to all comers without restriction. 

These views are substantially the same as those expressed by Federal 
laboratory officials as reported in the GAO study "Technology Transfer - 
Constraints Perceived by Federal Laboratories and Agency Officials" 
(GA0/RCED-88-116BR) , which was issued in March 1988. As summarized in the 
transmittal letter (B-207939) to that report, the findings deal ing with 
computer software are as follows: 

"In summary, the federal laboratory and agency officials we 
interviewed support the thrust of legislation and executive 
actions during the past 10 years to improve the link between the 
federal laboratories’ technology base and U.S. business. These 
laws authorize federal laboratories to patent and exclusively 
license inventions and collaborate with businesses on research and 
development. Many of these officials, stated, however, that the 
four identified constraints need to be addressed to further 
improve the effectiveness of .their laboratories’ technology 
transfer efforts. They believe that removing or reducing these 
constraints would (1) provide more incentives to transfer computer 
software technology to U.S. businesses, (2) encourage U.S. 
businesses to make better use of federal laboratory resources, and 
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research team an opportunity to advance the state of the .art. Consequently, 
the data and software which it generates is the cumulative results of a 
continuing program which cannot be frozen in time. 

FCCSET Policy Statement 

In sharp contrast to the policy reflected in the interim rule, a 
government-wide data policy statement developed (but never issued) by a 
subcommittee of the Federal Coordinating Council for Science, Engineering 
and Technology (FCCSET) contained the following statement in its February 
1985 revision. Although the subcommittee was disbanded before issuing a 
final policy statement, the language is particularly realistic from a 
university standpoint: 

"...It must also be recognized that in many cases the data will 
build upon past experience, expertise, know-how and organizational 
abilities which the contractor or subcontractor brings to the 
project. As a practical matter, it is not likely that a 
meaningful segregation can be made between the know-how and 
expertise generated under the contract and the know-how and 
expertise which the contractor previously possessed and applied to 
the contract." 

" Any rights which the government obtains to technical data will 
be limited to rights in data specifically required to be delivered 
or prepared under the terms of the work statement, reporting 
requirements, or specifications of the contract or grant. Broad 
and sweeping terminology giving the government rights in ‘all data 
first produced or generated in the course of or under this 
contract’ or ‘in all data generated under this contract whether or 
not delivered’ should be avoided." 

This, of course, is particularly true of software, which is constantly 
being developed, refined, debugged, enhanced, used for derivative works, and 
issued and reissued in successive releases. 


$ 
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May 24, 1988 


DEFENSE ACQUISITION REGULATORY COUNCIL 
The Pentagon, Room 3D139 
Washington, D.C. 20301-3062 

Attention: Mr. Charles W. Lloyd, Executive Secretary 

ODASP (P) DARs, c/o OASD (P&L) (MRS) 

SUBJECT: PAR CASE 87-303, INTERIM RULE ON RIGHTS IN 

TECHNICAL DATA 



The BFGoodrich Company, Aerospace and Defense Division, 

Aircraft Wheel and Brake Operations, develops, manufactures, 
and supports aircraft wheels and brakes for commercial, general 
aviation, and military customers worldwide. One of the keys to 
the success of our business in all of these markets is that all 
of our technical data has been developed by us at our expense. 
However, legal and regulatory changes over, recent years have 
threatened to erode or outright destroy our position with 
respect to proprietary data in the military market. 


Because of the need to protect our past and continuing 
investment in proprietary technical data we, along with several 
other companies, have become members of the Proprietary 
Industries Association (PIA). We have reviewed the comments on 
the interim rule prepared by PIA and endorse their position. 


We would like to emphasize, in particular, BFGoodrich' s 
objection to that part of the definition of "Developed 
Exclusively at Private Expense" which reads "... the 
development was not required as an element of performance of a 
Government contract or subcontract." First, this language 
would essentially require a contractor or subcontractor who 
wanted to declare his data for an item to be proprietary to 
know whether any Government contract or subcontract with any 
contractor or subcontractor ever required or was requiring the 
development of the same or equivalent item. This is not 
possible. Second, the language is not clear if the development 
required was to be performed at any time during or before the 
contract. It seems reasonable to conclude that the use of an 
item, developed at private expense btit used in the performance 
of a Government contract or subcontract would be declared 
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not to be developed exclusively at private expense, only 
because its development could have been interpreted as havxng 
been reguired under a particular contract or subcontract. 

The offending language should, therefore, be removed from the 
definition. Because of the reasons cited above, the additional 
language within the same definition which reads "All indirect 
costs of development are considered Government funded when 
development was reguired as an element of performance in a 
Government contract or subcontract" should be deleted. 

We appreciate the opportunity to comment on this most important 
subject. 

Sincerely, 

THE BFGOODRICH COMPANY 
— 

Ronald W. Hodges 

General Manager, Military Programs 
/ph 


National Tooling & Machining Association 
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PRECISION 


June 9, 1988 


HAND DELIVERED 

Mr. Charles Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD(ASL) (MRS) 

Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 

RE: DAR Case 87-303 


Dear Mr. Lloyd: 

l 

The National Tooling & Machining Association appreciates 
this opportunity to submit these comments on the proposed 
revisions to DoD FAR Supplement provisions implementing the 
Fiscal Year 1988 Defense Authorization Act, P.L. 100-180, 
section 808. 

NTMA represents the tooling and machining industry. This 
industry is composed of 14,000 plants almost all of which are 
small business concerns. These companies build special tools, 
dies, jigs, fixtures, molds, gauges, special machines 
(automation, robotics, and production lines) and precision 
machine parts or components. They use a wide variety of 
equipment and processes, including most machine tools from the 
simplest lathe to complex electrical-chemical milling, and 
electron-beam welding. They commonly achieve tolerances to one 
ten-thousandth of an inch and regularly use computers as an aid 
in design, machining, and control of operations. 

The tooling and machining industry is the cornerstone of 
modern mass production. The 1 4,000 companies in the industry 
serve virtually every other industry in the nation, from 
automotive to aerospace. Without the services of these thousands 
of highly competitive, small companies mass production would not 
exist. 
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NTMA member companies are ready, willing and able to provide 
DoD with high quality spare parts at a fraction of prices 
presently paid and with materially shorter lead times. However, 
they have been repeatedly precluded from bidding because the 
Government has incomplete data or because of prime contractor 
claims to rights in data. 

Less than 10% of the approximately $19.5 billion spent by 
the DoD on spare parts is awarded through open competition. 
Considering that costs savings of almost one-half have repeatedly 
been documented when spare parts contracts are openly competed 
the need for Government ownership of data rights is obvious. 

At the outset we note the difficult position in which the 
DAR Council is placed by recent legislative developments. 

It made no sense for Congress in section 953 of P.L. 99-500 
to weaken the rule requiring complete development at private 
expense at a time when technical data problems remain the 
greatest barrier to competitive spare parts contracts. For 
example the Air Force Logistics Command has screened 255,420 of 
the 873,420 parts in its inventory for possible competitive 
procurement and determined that not even restricted competition 
could be used to purchase 147 ,6 82 parts. Of these totally 
noncompetitive procurements, 73.5% were caused by data problems. 
More specifically, 3 4,545 parts or 23.4% of the noncompetitive 
purchases were because of proprietary claims, 28,791 parts or 
19.5% were because there was no technical data in the 
Government's possession and 45,304 or 30y6% resulted from 
incomplete data. It would appear that about 50% of these dollars 
spent without even restricted competition were caused by 
proprietary claims since proprietary claims are the cause of most 
incomplete data situations. @ 


@ AFLC Summary for Fiscal Year 1 985. A 1 984 Report of the OSD 
Technical Data Study Group entitled "WHO SHOULD OWN DATA RIGHTS: 
GOVERNMENT OR INDUSTRY?" is cited for the proposition that only 
4.1% of the parts in DoD's spare parts inventory are purchased 
noncompetitively because of proprietary claims. This figure is 
misleading for several reasons. First, in arriving at this 
figure the Study Group did not include the 26.7% of the parts 
which are coded "H" for incomplete data. As indicated by 
Oklahoma City Air Logistics Center Competition Advocate John 
Schultz, most incomplete data situations involve proprietary 
claims. Second, by considering the entire DoD spare parts 
inventory, jet engine parts are considered the same as nuts and 
bolts which obviously are not proprietary. A better measure of 
the impact of proprietary claims on competitive procurement would 
be to consider the dollar value under each procurement code. 
Finally, the study does not consider the numerous cases where 
proprietary claims cause competition to be restricted to approved 
sources, e.g.- a prime and its economically dependent 
subcontractor. 
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In addition, virtually all technical data is received for 
competitive review more than three years after final payment or 
delivery of the data. It clearly makes no sense to devote 
manpower to reviewing data rights until it is known what spares 
are needed. It is also clear that the DoD does not have the 
resources to review data rights claims in the limited time now 
permitted . 

We recognize that these are points for Congressional rather 
than regulatory action. However within the Congressional 
constraints of P.L. 99-500 and P.L 100-180 we believe there is 
room for improvement in the proposed regulation. 

Our comments are set forth below after a background 
discussion concerning the evolution of DoD data rules and what is 
needed by small businesses to compete for spare contracts. A 
complete understanding of what is needed for small businesses to 
compete is essential because this rule should not place more 
barriers than those mandated by P.L. 98—525 to those small 
businesses attempting to compete for DoD spare parts contracts 
and licensed foreign requirements. 

I. Background 

A. Historical Perspective 

1. Rules Promulgated by DoD in 1964 

The basic rules concerning the acquisition of technical data 
were promulgated by DoD in May 1964 in Defense Procurement 
Circular 6 and remained essentially unchanged until the recent 
enactment of Public Law 99-500. In order for a contractor to 
properly affix a limited rights legend to technical data under 
this longstanding rule, the data must pertain to an item, 
component or process that was (1) a trade secret (2) developed 
(3) at private expense. 

"Developed" was interpreted as meaning brought to at or near 
the point of practical application. In order for an item to have 
been considered as developed at private expense all development 
was required to have been at private expense. In other words, if 
the development of an item was funded with a mixture of 
Government and private funds, the Government obtained unlimited 
rights in data. 

Standard clauses have long required a contractor to 
substantiate its claims to rights in data by clear and convincing 
evidence for as long as it asserted them. 

2. The Defense Procurement Reform Act of 1984 

Congress enacted the Defense Procurement Reform Act of 1984 
as part of the FY1985 DoD Authorization Act, P.L. 98-525. The 
Act resulted from the immense cost to the taxpayer of 
noncompetitive spare parts procurements, many of which resulted 
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from spurious contractor claims to rights in data. P.L. 98-525 
added 10 U.S.C. 2320 and 2321 which are respectively entitled 
"Rights in technical data" and "Validation of proprietary 
restrictions" to the Armed Services Procurement Act. 

10 U.S.C. 2320 (a) required the promulgation of regulations 
defining legitimate proprietary interest. For the first time 10 
U.S.C. 2321 provided a statutory mechanism for challenging 
contractor proprietary claims. 

DoD proposed rules to implement P. L. 98-525 in the Federal 
Register of September 10/ 1985. Just as the regulations 
promulgated by DoD in 1964/ the regulations proposed under Public 
Law 98-525 would have permitted limited rights legends only to be 
placed on technical data for items developed completely at 
private expense. Those proposed regulations followed the 
interpretation of then existing rules. In order to be considered 
as developed at private expense under the 1985 proposed 
regulation/ an item would have had to have been brought to the 
point of practical application. The proposed rules also require 
"completed development ... without direct Government payment m 
order for a contractor to claim proprietary rights. This was 
consistent with the requirement that an item be brought to the 
point of practical application in order to be patentable and 
restated the rule under which the Government obtained unlimited 
rights when development was accomplished with a mixture of 
Government and private funds. 

NTMA was generally pleased with the, proposed implementation 
of the technical data provisions contained in P.L. 98-525 and 98- 
577. As stated in our October 1, 1985 comments "It is to the 
credit of the Defense Acquisition Regulatory Council that these 
proposed regulations show an inclination to protect the taxpayers 
interest." 

The regulation proposed under P.L. 98-525 was opposed by 
contractors intent on using the Competition in Contracting Act 
as a vehicle to increase their rights in data rather than 
competition. DoD officials publicly stated that they had no 
intention to use the Competition legislation rules to abolish the 
requirement of complete development at private expense in order 
for a contractor to obtain rights in data. The regulation was 
never promulgated in final form. 

3. FY 1987 Defense Authorization Act 
"Technical Amendments" 

Thwarted by the P.L. 98-525 rulemaking proceedings, 
lobbyists for large defense contractors accomplished their 
objectives through the enactment of purported technical 
amendments in the FY 1987 Defense Authorization Act, P.L. 99-500. 
These provisions materially weakened the DoD|s ability to obtain 
rights in technical data needed for competitive procurement. 
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Not surprisingly this leg islative attack on the taxpayers 
interest was enacted without the benefit of public hearings. On 
the House side it was added in markup in a provision described to 
members as a "technical amendment". On the Senate side it was 
enacted as the result of a floor amendment* 

The Rights in Technical Data provisions enacted in Public 
Law 99-500 constituted the most drastic change in DoD data policy 
since Defense Procurement Circular 6, which provides the basis 
for current rules, was promulgated by DoD in 1964. ,The P.L. 99- 
500 data rules are inconsistent with the P.L. 98-525 remedial 
measures enacted by Congress to reduce DoD's reliance on costly, 
noncompetitive spare parts contracts. More specifically, P.L 99- 
500 weakens the Government's position with respect to contractor 
rights in data in two significant areas. 

First . contrary to long established precedent, data rights 
are left up to negotiations where development results from a 
mixture of Government and contractor funding. As previously 
noted, under long-standing interpretations, the Government 
previously obtained unlimited rights to use such data for 
competitive procurement. 

Second . P.L. 99-500 for the first time places a time 
limit on the Governments right to challenge contractor data 
rights claims. 

Public Law 99-500 was silent as to the standard of proof 
necessary to justify claims to rights in, data. However, at the 
behest of large aerospace contractors, DoD reduced the standard 
of proof necessary to support claims to rights in data from 
"clear and convincing evidence" to "sufficient evidence." 

4. Executive Order 12591 

On April 10, 1987, President Reagan issued Executive Order ^ 
12591 entitled, "Facilitating Access to Science and Technology." 
Section 1. (b)(1) of the Executive Order requires Federal 
agencies, "to the extent permitted by law", to "cooperate, under 
guidance provided by the heads of other affected departments and 
agencies in the development of a uniform policy permitting 
Federal contractors to retain rights to software, engineering 
drawings and other technical data generated by Federal grants and 
contracts, in exchange for the royalty— free use by or on behalf 
of the Government. 

5. The FY 1988 Defense Authorization Act 

Additional data rights provisions appeared in the Fiscal 
Year 1988, Defense Authorization Act, P.L. 100-180, section 808. 
More specifically, 10 U.S.C. 2320 was amended to provide as 
follows: 


-all indirect costs paid for by the Government will be 
treated as "private expense"; 
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-contractors cannot be barred from using items, 
components or processes developed at private expense? 

-a contractor may not be barred from receiving a fee 
from a third party for the use of data relating to items, 
components or processes developed at private expense; 

-DoD may achieve competition by contracting for the 
direct licensing of alternate sources; 

-rights in mixed funding data are required to be 
negotiated except where a determination is made that 
negotiation is impracticable; 

-DoD is to issue rules for negotiating rights in data. 

DoD issued interim rules implementing these statutory 
provisions on April 1, 1 988 in order to comply with the 
Congressional deadline to issue implementing regulations. 

B. DoD Can Save Billions Through Competition 

About 90% of DoD spare parts are coded for noncompetitive 
procurement or for procurement through restricted competition. 

The dollar value of DoD spare parts purchased through open 
competition is much less than the 10% of the parts purchased 
using open competition since the 10% figure represents mostly 
low dollar items. V 

Studies have shown repeatedly that DoD saves almost 50% when 
parts are openly competed. There is a potential for savings 
billions of dollars since DoD purchases approximately $19.5 
billion in spare parts annually. 

C. What Small Businesses Need to Compete 

Small businesses are ready, willing and able to provide high 
quality spare parts at a fraction of the prices presently paid 
and with materially shorter lead times. However they are 
prevented from doing so by noncompetitive DoD practices. Small 
businesses do not need set-asides to compete since they 
invariably win out over original equipment manufacturers when 
allowed to compete. Small businesses need just three things to 
compete: (1) timely notification of procurement opportunities, 

(2) timely access to adequate technical data and (3) engineering 
source approval based on engineering principles rather than 
bureaucratic whim. A brief description of each of these items is 
provided below. 

1. Notification of Procurement Opportunities 

Since small businesses cannot afford on-site representation 
at procurement activities they are forced to rely upon the 
Commerce Business Daily to learn of procurement opportunities. 
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However, problems often occur because an item is not synopsized in 
the CBD or, not timely synopsized, or the synopsis is 
misleading. 

Despite the enactment of P.L. 98-72 and 98-369, CBD synopse 
continue to be a barrier to competition. All too often purchase 
are not synopsized because of purported "urgency". 

Noncompetitive procurements also occur because synopses which are 
presumed to have been made by regulation have not been made. See 
FAR 5.203(f). Also impeding competition is an Air Force 
regulation providing that only six items need be synopsized if 
multiple items are purchased in one contract. AF FARS 5.207 
(b) (4) ( iii) . 

2. Timely Access to Technical Data 

After locating a contracting opportunity in the Commerce 
Business Daily, small businesses request a copy of the 
solicitation from the procuring activity. However, all too often 
they will be told that none can be provided because the supply is 
exhausted. This practice exists despite the fact the law (15 
U.S.C. 637b) requires that small businesses be given a copy of bid 
sets and specifications upon request. 

Even if a small business is fortunate enough to timely 
obtain a solicitation, it often. will not contain 
the government owned technical data needed to manufacture the 
contract end item. This practice may be seen in solicitations 
for the 90% of DoD spare parts assigned ^restrictive procurement 
method codes. For these DoD spare parts contracts potential 
bidders are referred to DoD data repositories to obtain the 
Government owned data needed for bidding. These requests are 
made by small businesses under the Freedom of Information Act 
(FOI A ) . 

The problem with DoD data repositories is that although the 
bidding period is normally just thirty days, the repositories 
take much longer to respond to data requests. For example the 
Navy often takes a year to respond to data requests and the Air 
Force several months. In order to obtain technical data in time 
to bid many small businesses rely on commercial data brokers. 
These data brokers facilitate competition by making data 
available to would be bidders by overnight mail. 

When the DoD data repositories do respond they will often 
not provide data because it contains a limited rights 
(proprietary) legend. In the past many prime contractors 
routinely marked items as proprietary even if they were not 
because proprietary claims were never challenged. Small 
businesses have successfully used the FOIA to remove thousands of 
prime contractor proprietary legends. 
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3. Engineering Source Approval 

Prequalification is a major impediment to small business 
participation in the procurement process. The military argues 
that prequalification is necessary to assure that quality end 
items are received. However, prequalification is a costly, 
ineffective quality control technique. Prequalification provides 
no assurance that a quality end item will be received and only 
restricts competition, often to just one source. True quality 
control cannot be achieved through qualified bidders or products 
lists, but only through recognized quality control techniques 
such as management, regular instrument calibration, good 
specifications and conformance testing. 

Prequalification requirements are often adopted by DoD as a 
result of a recommendation from the very large defense systems 
manufacturers that benefit from a noncompetitive procurement. 

The most frequent rationale is that unique manufacturing 
capabilities are needed. This argument is dubious since the 
large prime contractor recommending prequalification most often 
does not manufacture the part in question, but subcontracts it to 
one or more small business concerns. Often DoD tells small 
businesses which wish to prequalify to obtain engineering 
approval from the large defense systems manufacturer they wish to 
bid against. This is a commercially impracticable requirement. 

IX. The Proposed Rules Implementing Public Law 100-180 

A. Government Purpose License Rights 

The regulations extend the potential application of 
"government purpose license rights" to those items developed 
entirely at Government expense. "Government purpose license 
rights" give the Government the right to use, duplicate, or 
disclose technical data for Government purposes only and to have 
or permit others to do so for Government purposes only. Under 
the proposed regulation, government purposes include use by the 
government for a competitive procurement. 

1. Government Purpose License Rights Should Include 
Release to Potential Bidders on DoD and Licensed 
Foreign Requirements Before a Solicitation is 
Issued 

If the Government purpose license rights concept is 
retained, the definition of Government purpose should expressly 
include the right to provide such data to potential bidders on 
DoD contracts and licensed foreign military requirements even if 
no solicitation has been issued. The regulations should make it 
clear that access is available to would be bidders as a right 
under the FOIA and 15 U.S.C. 637b which provides that small 
businesses shall be provided bid sets and specifications upon 
request. The regulations should also provide that data subject 
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to Government purpose license rights be included in 
solicitations. For the reasons previously discussed, this alone 
does not assure access in time to bid. 

2. Government Purpose License Rights Should Include 
Right to Release to Commercial Technical Data 
Services for Sale to Potential Bidders 

The definition of Government purpose license rights in 
DFARS 227.471 is limited to the right to use, duplicate or 
disclose for Government purposes and. "the right to have or or 
permit others to do so for Government purposes only. The right 
to have others to do so should expressly include the right to 
make data available to commercial technical data services for 
sale to would be bidders on DoD contracts and licensed foreign 
requirements. 

This clarification is necessary because of the inefficiency 
of DoD data repositories make commercial technical data services 
an essential part of the procurement system. As noted 
previously, in order to compete and obtain required engineering 
source approvals, small businesses need access to data before a 
solicitation is issued. In addition although the bidding period 
is normally just 30 days data cannot be accessed from DoD data 
repositories during this period. In contrast commercial 
technical data services provide data on an overnight basis. 

V 

In order to avoid any misunderstanding by those implementing 
the regulations, it should be made clear that technical data 
services are entitled to Government purpose license data as a 
matter of right under the Freedom of Information Act and 15 
U.S.C. 637b. 


3. Nondisclosure Agreements 

Even absent additional bureaucratic entanglements, DoD data 
repositories are unable to provide data in time to bid. Rather 
than attempting to resolve this barrier to competition. Congress 
and DoD continue to come up with additional barriers to the 
prompt dissemination of bidding data, 

A recently enacted unintended barrier to prompt 
dissemination of bidding data is section 913 of the FY 1984 
Defense Authorization Act. This provision, which is codified at 
10 U.S.C. 130c, gives DoD the authority to withhold from public 
disclosure certain data subject to export control. DoD Directive 
5230.25, which implements 10 U.S.C. 130c, requires contractors to 
become certified U.S. contractors in order to obtain data. 

DoD routinely uses DoD Directive 5230.25 to withhold 
data — even from firms that have gone through the mandated 
process of becoming certified U.S. contractors. When requests 
are received, prolonged delays occur while DoD attempts to 
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determine if data is subject to Directive 5230.25 and if so 
whether it is within the scope of a firm's certification 
statement. 

The DAR Council is to be commended for providing in section 
227.473-l(c) (2) of the interim DFARS for the use of standard 
nondisclosure agreements where Government purpose license rights 
are obtained. Under prior rules, the terms of nondisclosure 
agreements were left to the unbridled discretion of original 
equipment manufacturers, which stand to benefit when such data is 
unavailable to potential competitors* 

However, the nondisclosure agreement provisions set forth in 
the proposed technical data regulation still add one more 
bureaucratic impediment to the release of bidding data. Such an 
agreement seems to be required to be executed each time a 
contractor obtains Government purpose license rights data. 

In order to facilitate prompt release of bidding data we 
strongly recommend that any such agreement be limited td a master 
agreement with the Government covering all Government purpose 
license rights data, rather than serving as an impediment to 
obtaining data needed for bidding each time a request is made. 

The execution of such an agreement should be coordinated with a 
firm's registration under DoD Directive 5230.25 as a certified 
U.S. contractor . 

Potential bidders on DoD contracts and licensed foreign 
requirements, as well as commercial technical data services, 
should be permitted to enter into such agreements. 

For the reasons previously noted, it is essential such 
agreements provide for pre-solicitation access to government 
purpose license rights data to potential bidders on future DoD 
contracts and licensed foreign military requirements. Such 
access should be available under the Freedom of Information Act 
and 15 U.S.C. 637b. 

4. Alternate Approach to Nondisclosure Agreements 

The DAR Council has requested comments on a possible 
alternative approach to non-disclosure agreements. Under the 
proposed alternative approach a solicitation provision would notify 
offerors that a solicitation contains technical data subject to 
restrictions on further use and disclosure and would require 
offerors to safeguard the data which would be marked with 
appropriate restrictions. 

The provision fails to recognize the need of small 
businesses to obtain technical data before a solicitation is 
issued in order to compete. This need has been previously 
discussed at length. For this reason NTMA would prefer a one 
time execution of a standard agreement that covers all Government 
purpose rights data that a contractor requests in the future. 
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B. 


The Clear and Convincing Evidence Standard Should be 
Restored 


Interim DFARS section 227.447-4 (c) provides that 
restrictions on the Government's rights in data can be challenged 
bv the contracting officer in accordance with the procedures set 
forth in the clause appearing at DFARS 252.227-707. This clause 
permits the Government to require a contractor to provide 
"sufficient evidence" to justify its proprietary claim. 


Prior to the promulgation of rules implementing P.L. 99-500* 
the standard of proof set forth in regulations dating back to 
1964 is "clear and convincing evidence." There is no indication, 
in the legislative history that Congress intended to modify the 
longstanding clear and convincing evidence standard. 

The requirement that contractors justify data rights by 
clear and convincing evidence is necessary because all facts 
needed to justify claims to rights in data are in the possession 
of the contractor claiming rights in data. 


The clear and convincing evidence test should also be be 
retained to prevent confusion. The sufficiency standard is. 
unduly vague. "Clear and convincing evidence" is an established 
legal standard. There is no established legal definition of 
"sufficient" legal evidence. 


C. Validation o£ Restrictive Markings 

v 

Section 227.473-4 sets forth procedures for restrictive 
markings. Our recommendations with respect to this section are 
as follows: 

1. The Statutory Provision Requiring a "Thorough" 
Review of Rights in Data While DoD Has the Right 
Should Be Implemented 

Public Law 99-500 drastically departed from prior law for 
the first time by placing a time limitation on the Government's 
right to challenge contractor claims to rights in data. The time 
limitation is the later of three years after final payment or 
delivery of the data. Previously the Government could challenge 
contractor data rights claims for as long as they were asserted. 

In order to assure that the taxpayer's rights are protected 
the legislation required the Secretary of Defense to assure 
"a thorough review" within this period of "the right of the 
United States to release or disclose technical data delivered 
under a contract to persons outside the Government, or to permit 
the use of such technical data by such persons." This review 
requirement clearly applies to Government purpose license rights 
claims as well as limited rights claims since they impinge on the 
Government's right to make data available to persons outside the 
Government . 


11 


Although the interim regulation requires that a "review" be 
made within the statutory period, it should also require that 
such a review be "thorough", as required by statute. 

2. The Prechallenge Review Procedure Should be Made 
Optional with the Contracting Officer 

Interim DFARS 27.473-4 (b) (1) provides that the "formal" data 
rights challenge provisions may be invoked only after the 
contracting officer requests information concerning rights in 
data from the contractor and any interested Government 
activities. This procedure would unnecessarily delay the removal 
of improper claims of rights in data since it appears to require 
the contracting officer to go through the pre-challenge review 
procedures even where he already has probable cause to challenge 
a contractor's proprietary claim. This provision, which is not a 
part of the statute being implemented, is not in the 
Government's best interest and should be eliminated. 

3. Limitations on the Government's Right to Use Data 
After a Contracting Officers Decision Removing 
Restrictive Legends Should Be Eliminated 

The proposed regulation provides that the Government will 
not use data even after a contracting officer decision removing 
restrictive legends if either a contractor within 90 days (1) 
appeals to the Board of Contract Appeals or (2) indicates it will 
appeal to the U.S. Claims Court within one year. After a suit is 
filed it provides that the data will not be used for competitive 
procurement until a final decision is issued. 

These provisions, which do not appear in either Public Law 
98-525 or 98-577, would allow a contractor to delay having to 
face competition indefinitely and should be eliminated. Although 
the proposed regulations provide the data can be used upon a 
finding of "urgent or compelling circumstances" by the head of 
the agency in practice this is of little practical value to a 
contracting officer. 

Under the proposed regulations it would be to a contractor's 
advantage in every instance to indicate it would file suit in 
the U.S. Claims Court within one year. Even if suit is never _ 
filed it delays release of data for one year without any penalty. 

If suit is filed it can easily take years for a decision on 
the merits. Technical data litigation has in the past been 
characterized by repeated requests for extensions by contractors. 
It also should be noted that a Board of Contract Appeals or U.S. 
Claims Court decision is not final until any appeal to the U.S. 
Court of Appeals for the Federal Circuit is decided. 

These provisions give the contracting officer less power to 
challenge claims to rights in data than that available to members 
of the public under the Freedom of Information Act. Under the 
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FOI A the Government is 
adequate justification 


required to promptly release 
for any proprietary claims. 


data 


absent 


If the validation provisions were promulgated in their 
present form a contracting officer desiring to challenge 
questionable data rights claims would be better off submitting an 
FOIA request for the data. This is obviously not what Congress 
intended when it enacted Public Laws 98-525 and 98-577. 


It also should be noted that these provisions are not 
necessary to provide a contractor with an adequate remedy at law. 
If a contracting officer decision removing a restrictive legend 
is overturned a contractor is entitled to recover damages for any 
pecuniary loss. 

D. Developed Exclusively at Private Expense 


As previously noted in order for a contractor to be 
automatically entitled to claim limited rights in data an item 
must be "developed exclusively at private expense. DFARS 
227.471 defines "developed" as meaning that "the item component, 
or process exists and is workable." The interim regulation 
further states that "Workability is generally established when 
the item, component or process has been analyzed and or tested 
sufficiently to demonstrate to reasonable people skilled in the 
applicable art that there is a high probability that it will 
operate as intended." This is less stringent than the standard 
of "brought to the point of practical application" set forth in 
the proposed regulations implementing Public Law 98-525* which 
was bitterly fought by large aerospace contractors. 

We strongly urge the DAR Council to adopt its earlier 
proposed formulation. There is no statutory basis for the DAR 
Council's change in position. The formulation in the earlier 
proposed regulation is consistent with the requirement that an 
item be brought to the point of practical application in order to 
be patentable. The reduction to practice requirement is 
necessary to protect the taxpayer since few ideas ever reach the 
patent stage, and of those that do, only few achieve market 
acceptance which is the only true measure of their value. 


We recognize that the formulation appearing in the proposed 
regulation appears in the Conference Report for the FY 1987 
Defense Authorization Act, P.L. 99-500. See "National Defense 
Authorization Act for Fiscal Year 1987: Conference Report to 
Accompany S.2638", H. REP 99-1001, 99th Cong. 2d. Sess at 511 
(1986). However, the formulation set forth in the Conference 
Report cannot be said to evidence Congressional intent for 
several reasons. 


First . Public Law 99-500 contained no new provisions 
concerning the definition of "developed". The requirement to 
define "developed" came from Public Law 98-525 which was enacted 
to increase competition rather than increase contractor rights in 
data ; 
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Second , the gratuitous language appearing in the Conference 
Report can hardly be said to reflect Congressional intent since 
the technical data provisions in Public Law 99-500 were enacted 
without the benefit of public hearings; 


Finally , the language in the Conference Report is taken from 
the decision of the Armed Services Board of Contract Appeals in 
Bell Helicopter Textron . ASBCA No. 21192, 85-3 BCA 18,415 (1985). 

The language is what is known as di.ct,uin since it was not 
necessary for the Board's decision. Dictu m is not binding legal 
precedent . 

If the definition in the interim regulation is retained, the 
language "there is a high probability" should be deleted from the 
definition. As is, the definition defies logic. An item, 
component or process is "workable" if it is shown that it in fact 
works — not that there is a "high probability" that it will work. 


III. Other Matters 

We would like to briefly suggest some additional initiatives 
to enhance competition. 

A. Modify DFARS Supplement No. 6 to Provide for Generic 
Qualification of Spare Parts Manufacturers 


Under current procedures for qualifying sources to 

• manufacture critical parts a contractor generally must have made 

a part before in order to be approved as a source. This requirement 
often limits "competition" to subcontractors which have made a part 
for a prime contractor. 


Only DoD procures in this manner which is akin to limiting a 
contract for a painting of a particular mountain to only artists 
which have painted a picture of such mountain in the past. DoD 
should, as in the private sector, qualify new sources on a 
generic as opposed to a part by part basis. 

B. Require the Ose of Commercial Source Approval 
Standards 


The standard for commercial use of spare parts is FAA Parts 
Manufacturing Approval (FAA/PMA approval). FAA/PMA approval is 
based on identicality with the part manufactured by the Original 
Equipment Manufacturer. FAA/PMA parts have proven to be safe and 
reliable in operation. See, PART MANUFACTURERS APPROVAL PROGRAM 
EVALUATION: Phase 1 Report, Prepared for U.S. Department of 
Transportation by COMSIS (December 1984). 



Despite the fact. that a vendor has extensive commercial and 
foreign military sales and FAA/PMA approval DoD often refuses to 
buy from them. The purported reason is that the part in question 
does not meet the DoD's engineering source approval standards 
which for the most part are nonexistent. 
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There is no reason to require more than FAA/PMA approval* 
Requiring the acceptance of FAA/PMA parts would materially 
increase competition and is consistent with recent rules 
requiring the acceptance of commercial products. 

C. Eliminate the Presumption of CBD Synopsis for DoD 
Procurements 

In enacting Public Laws 98-72 and 98-369, Congress required 
that a solicitation not be issued until 15 days after synopsis in 
the Commerce Business Daily and that a solicitation remain open 
for at least 30 days. This legislation was necessary in order to 
assure that small businesses obtain bid sets in time to bid. 
Congress undoubtedly meant actual synopsis as opposed to presumed 
synopsis . 

However, FAR 5.203 permits a contracting officer to presume 
a requirement is synopsized ten days after it is transmitted to 
the Department of Commerce. This provision has been found to oe 
contrary to law by GAO. AHL Instruments . Inc., 64 Comp. Gen. 

871, 85-2 CPD 324 (1985) . 

Despite the GAO ruling this provision continues to result in 
requirements not being synopsized or synopsized too late. Rather 
than follow the GAO decision and Congressional mandate, 
rulemakers sanctioned business as usual by revising the 
regulation to state that the presumption of synopsis 
was inapplicable if a contracting officer had evidence 
that a requirement was not synopsized. 

This approach defies logic. Contracting officers claim they 
do not have time to see that a synopsis has been published in a 
timely fashion. Therefore the only way they can obtain such 
information is from a potential source. However if a synopsis is 
not published a potential source won't see it and cannot tell the 
contracting officer it was never published. 

The DAR Council should urge the FAR Council to repeal this 
provision while promulgating a DoD rule that complies with Public 
Laws 98-72 and 98-369. 

D. Improve Information Provided in Commerce Business Daily 
Synopsis 

DoD repeatedly complains that they are forced to send out 
too many bid sets and therefore need to charge for bid sets. At 
the same time our members tell us that because of inadequate CBD 
synopsis they are forced to request bid sets for items they 
ultimately determine they are not interested in. The obvious 
best solution for all concerned is to improve CBD synopsis to 
enable firms to be more selective in the bid sets they request. 
We would be happy to work with you on this. 
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E. Permit Bid Sets to Be Requested by Telephone 

DoD often does not get bid sets to would be bidders in time 
to bid. Part of this delay is caused by contracting officers 
requiring a written request for a solicitation. DoD regulations 
should be modified to allow requests to be made by telephone. 

F. Require Technical Data to Be Included in all 
Solicitations 

Delays and problems in responding to solicitation occur 
because Government-owned technical data is not included in bid 
sets for spare parts contracts. This frustrates competition 
because it often takes six months to get technical data from DoD 
data repositories. The obvious solution is to require by 
regulation that bid sets contain Government-owned technical data 

CONCLUSION 

NTMA very much appreciates the opportunity to submit these 
comments. If you have any questions, or if we can be of further 
assistance, please let us know. 


Sincerely 
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Electronic Data Systems Corporation 

6430 Rockledge Drive 
P.O. Box 34269 
Bethesda, Maryland 20817 
(301) 564-3200 

ay 16, 1988 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary 

ODASD(P) DARS. c/o OASD (P&L) (MRS) Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 
Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

Not long ago, Mr. Summerhour and John Lawther from EDS Corporation 
discussed at length one of the problems which industry is having 
with Technical Rights in Data. Mr. Summerhour suggested that we 
submit comments to you with the understanding that Mr. Summerhour 
and his committee would review said comments and perhaps address 
them in a future DFAR or FAR. 

DFAR Subparts 227.472-3 (a) (iv), and 252,227-7013 (b) (iv) and 

FAR 52.227-7013 (b) (iv) are causing substantial problems with 
many of our vendors. EDS, as an integrator, works with many 

companies in order to come up with the best solution at the lowest 
overall cost in responding to RFPs. The above mentioned clauses 
create a great deal of concern as they require unlimited rights 
for "Manuals or instructional materials .. .prepared or required to 
be delivered under this or any other contract or any subcontract 
hereunder necessary for installation, operation, maintenance, or 
training purposes." 

Even if this technical data is copyrighted, the contractor has to 
grant to the Government is nonexclusive, paid-up license 
throughout the world to use, copy, and distribute the material as 
authorized by the clauses. 

Many vendors spend a great deal of money on this technical data 
which the Government has said must be provided with unlimited 
rights. In many instances, this data means a significant amount 
of revenue to the vendors. In fact, in some cases, e.g. training, 
it can mean the total revenue for a particular company and the 
vendor must be able to protect the -competitive edge provided by 
its products. In any event, vendors generally refuse to give 
unlimited rights to this type of data. Their position is that 
this technical data is copyrighted and normal copyright laws 
should apply. In addition, almost all vendors take the position 
that granting to the Government a nonexclusive, paidup license 
throughout the world does great harm to their companies. For 
example, it can't be priced in many instances. Take for an 
example an agency who has solicitation for one (or more) computer 
systems. The prices for a Government paidup license could be more 
costly then the computer system(s). 
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Vendors have strongly suggested that if the Government require 
this type of copyrighted technical data/ the Government should 
order such data from the vendor at the price listed in their 
catalog. All of the technical data in issue has been developed at 
private expense and would be a catalog offering with prices which 
are sold generally in the commercial marketplace. 

EDS' position is that the Government should adopt the vendors 
suggestion as it would, among other things, eliminate a strong 
barrier for contractors to make such Non-Development Items 
(NDI) /Commercial technical data available to the Government. 


Very truly yours, 
ELECTRONIC DATA SYSTEMS 
FEDERAL CORPORATION 



Thomas/M. 

Manager 

Policy and Reviews 




MP:srk 


c: John 

Rick 



Lawther 

Summerhour 
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THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 

WASHINGTON, D.C. 20301-8000 


PRODUCTION AND 
LOGISTICS 

P/CPA 




Mr. Earl T. Steiner 
8165 Woodlawn Drive 
Piqua, Ohio 45356 

Dear Mr. Steiner: 

This is in reply to your recent letter to the Assistant 
Secretary of Defense (Production and Logistics) concerning 
Department of Defense (DoD) policy for the acquisition of data. 

The Defense Acquisition Regulatory (DAR) Council is now considering 
public comments on proposed changes to the DoD regulations 
concerning acquisition of technical data. I have provided the 
Director of the DAR Council with a copy of your letter. 



We appreciate your interest in this, matter. 

Sincerely, 


(_sk> V'>j'^V2/yv'o , v? 


Alfred G. 
Director , 
Policy and 



Volkman 

Contract 

Administration 
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The Dilemma of a Department of Defense Data Buyer 


Pity the poor buyer in the Department of Defense (DOD) when he is to acquire 
data. With seven exceptions, he can not acquire this data and fully comply wi 
the guidance in the Federal Acquisition Regulation (FAR) as supplemented. Even 
worse, if the data to be acquired is software specifically developed for the 
Government, he finds that there is a conflict between these regulations and 
public law. 


Data, as defined in the FAR and its supplements, means recorded information 
regardless of form or method of recording. Technical data means recorded 
information, regardless of the form or method of recording, of a scientific or 
technical nature (including computer software documentation). Such term does 
not include computer software or data incidental to contract administration, 
such as financial and/or management information. Thus technical data is 
defined; it is assumed that all other data is non-technical data. There is a 
problem here that was brought about by Public Law 98-94. This public law added 
to 10 USC 140c the following paragraph (b)(2): "In this section, 'technical data 
with military or space application' means any blueprints, drawings, plans, 
instructions, computer software and documentation, or other technical 
information that can be used, or be adapted for use, to design, engineer, 
produce, manufacture, operate, repair, overhaul, or reproduce any military or 
space equipment or technology concerning such equipment." The normal assumption 
is that public law supercedes any Government regulation, but so far DOD lias not 
recognized this by a change to its supplement to the FAR. 

Most of the guidance the DOD buyer must follow is found in the DOD FAR 
Supplement (DFARS) . Normally when data delivery is required under a contract it 
must be listed on a DD Form 1423, Contract Data Requirements List. There are 
seven exceptions to this requirement and they are set forth in DFARS paragraph 
27 . 475 - 1 . it is only when one of these exceptions apply that the buyer can 
fully comply with the regulatory and legal guidance. When none of the seven 
exceptions apply and data is required, the contracting officer must insert the 
DFARS clause number 52.227-7031, Data Requirements, in the contract. This 
clause states that the contractor is required to deliver only the data items 
listed on the DD Form 1423 and the data items identified in and deliverable 
under any other clause in FAR and DFARS made a part of the contract. The 
requirement for delivery of any data items under the contract can he established 
only by listing the data items on the DD Form 1423. 


The problem to the DOD buyer comes when he tries to translate the DFARS guidance 
into the requirements of a contract. DFARS paragraph 15.406-2 states that when 
a DD Form 1423 is used to list technical data which is to be delivered under the 
contract, and none of the seven exceptions . apply, the DD Form 1423 shall be 
designated as an exhibit and established as such in accordance with DFARS 
Section 4.7105. That seems plain and apparently it does not apply to non- 
technical data. The pertinent parts of this section state: 

(1) "'Exhibit* means a document attached to a procurement instrument, 
referenced by its capital letter identifier in a line or subline item in the 
procurement instrument Schedule, which establishes deliverable requirements". 

(2) "Each exhibit shall apply to one contract line or subline item". 


(3) "The term ’Exhibit' shall not be used to identify any other attachment to 
a procurement instrument. When contract line items or subline items refer to a 
document attached to a procurement instrument which establishes a deliverable 
requirement, such spare parts or data on a DD Form 1423, this document shall be 
termed an Exhibit. When other types of documentation are appended to or 
incorporated by reference in a procurement instrument, such documentation shall 
be referred to as an 'Attachment* or other term identifying it as appended 
documentation. Such documentation may be attached to a contract exhibit provided 
such documentation does not identify a deliverable requirement which is not 
established by a contract or exhibit line or subline item." 

(4) "DD Form 1423 may be used as an exhibit or as an attachment." If the 

DD Form 1423 is used as an attachment "a separate" contract line item or sublme 
item shall be established in the schedule for, and which references, each 
deliverable sequence number on the DD Form 1423". 

(5) "Contract line or subline items in the schedule which reference an 
exhibit shall not contain unit prices or total amounts, except when necessary to 
reflect the amount of funds for actual or estimated requirements to satisfy the 
management needs of the individual procuring activity. When unit prices or total 
amounts are shown to satisfy a management need, such prices or amounts shall be 
set forth in parentheses within the item description block of the contractual 
document (i.e., not within the unit price or amount columns)". 

In short what has been established so far is that, if technical data is being 
acquired it must be on a DD Form 1423, and that form is to be designated an 
exhibit in accordance with Section 4.7105 in DFARS. This exhibit must be 
identified by an alpha character and referenced in only one line or subline 
item. The DFARS clause "Data Requirements" says that the only way the 
contractor can be required to deliver data is by putting the data on a DD Form 
1423. DFARS Section 4.7105 states that whenever a delivery requirement is 
established for data on a DD Form 1423 it shall be termed ah exhibit. The 
Section also states that the DD Form 1423 may be used as an attachment. Why 
would data be listed in the contract if it is not deliverable? Why would DOD 
pay for data that wasn't to be delivered? The word deliverable is a little 
misleading; it actually refers to data that is an end item of the contract. 
Non-technical data is not usually an end item of the contract. We do not write 
a contract for the purpose of receiving such information as administrative data, 
reports of maintenance action, minutes of meetings, or the funds expended at 
different stages of contract completion. When a DD Form 1423 is used as an 
attachment, the price of the data is set forth in a line or subline item that 
references a sequence number on the DD Form 1423. If it is technical data or 
deliverable non-technical data (i.fe. an end item of the contract), the DD Form 
1423 must be designated an exhibit and treated as such. 

It is all so simple with technical data. It is listed on a DD Form 1423 and the 
DD Form 1423 is an exhibit attached to a line or subline item that does not 
contain prices. The prices are in the exhibit, but where on a DD Form 1423 is 
there a place for prices? A simple solution is to ignore all the above and 
follow the guidance in DFARS Section 15.871. This states that "the solicitation 
shall include priced line item for that data". It is impossible to comply with 
both DFARS Section 15.871 (do not put prices in the exhibit, but reference the 
exhibit in a priced line item) and DFARS Section 4.7105 (the line item 
referencing the exhibit does not contain prices but the exhibit does) at the 
same time. 
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AFFARS 15.871 adds some other complications to acquiring data. It contains the 
ground rules for determining when it is not practical to separately price data, 
and that the cost of the data is included in some other line item. DOT) has 
consistently sought to identify the cost of data to see if the benefits derived 
from the data are worth the cost. The easiest time to require that the 
contractor separately price data is during competition, but that is one of the 
excuses for not doing it. When the instructions on the back of the DI) Form 1423 
are followed, there is a good basis to decide if the cost of the data is 
basically an indirect or direct cost to the contract. This should be the 
deciding factor. The DD Form 1423 requires the contractor to group the data in 
four different categories. 

(1) Group I data "is not otherwise essential to the contractor’s performance 
but which is required" by the the DD Form 1423. 

(2) Group II data "is essential to the performance of the primary contracted 
effort but the contractor is required to perform additional work to conform to 
the Government requirements". 

(3) Group II data is "data which the contractor must develop for his internal 
use in performance of the primary contracted effort and does not require 
substantial change to conform to Government requirements". 

(4) Group IV data "is developed by the contractor as part of the normal 
operating procedure and the effort in supplying these data to the Government is 
minimal". 

The cost of data to be separately priced in the contract is the cost of 
producing and delivering the data above and beyond the cost of otherwise 
performing the contract. The definitions as presented above are not complete, 
but they serve to demonstrate that only Group IV data should routinely be not 
separately priced; Group I data should almost always be separately priced; and 
in Groups II and III the additional effort should be separately priced. All too 
often contracting officers find this effort too much trouble. This happens even 
when the contractor clearly defines in his proposal the cost of the data. 

Software specifically prepared for delivery to the Government does not really 
fit any of the above four categories. The guidance established for buying data 
assumes that the data was developed in conjunction with the development of some 
system, such as an airplane or radio. Under this assumption, the purpose of the 
contract is not the delivery of data as such, but the delivery of a system and 
its supporting data. The airplane will be usable even without the data. There 
is no guidance for the acquisition of data when the purpose of the contract is 
the delivery of that data. The purpose of the contract cannot be fulfilled 
without the delivery of that data. ■ This definition fits software when it is an 
end item of the contract. The guidance cannot be bent to fit the situation. 

The law says that the software is technical data, but both FAR and DFARS says it 
is not technical data; How is it to appear in the contract? If it is technical 
data it must be on a DD Form 1423 treated as an exhibit. It must be priced in 
the exhibit not in a priced line or subline item. If it is not technical data 
but deliverable data, it still must be on a DD Form 1423. The problem, besides 
having no place on the DD Form 1423 for prices, is that DOD does not have a Data 
Item Description (DID) for the delivery of- the software itself. Data to be 
delivered must be on a DD Form 1423, and to do this requires a DID for that 
data. When MIL-STD-2167 covering development of software came out, the DIDs 
referenced in it cover all of the the data supporting the development and use of 
the software, 
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but no DID covering the delivery of the actual software itself. Why would DOD 
pay to have software developed, have all the supporting documentation delivered, 
and then not require the delivery of the software? 

The DOD data buyer needs help. He needs to be included in the committee set up 
to clarify the acquisition of data. That buyer should be one who knows the 
technical aspects of contracting. Software needs to be recognized as a 
deliverable end item of the contract. The guidance as a minimum should allow 
software as a priced line or subline item in the contract, a DID should be 
established for software, and it should be on a DD Form 1423 used as an 
attachment. 





MR. EARL T. STEINER 
8165 WOODLAWN DRIVE 
PIQUA, OHIO 45356 
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As prescribed at 227.473-4(a). insert 
the following provision: 

Requirement for Technical Data Certification 
(APR 1988) 

The Offeror shall submit with its offer a 
certification as to whether the Offeror has 
delivered or is obligated to deliver to the 
Government under any contract or 
subcontract the same or substantially the 
tflin e technical data with other than 
unlimited rights included in Its offer, if so, the 
Offeror shall identify: 

(a) One existing contract or subcontract 
unde?' which the technical data were 
delivered or will be delivered, and the place 
of delivery: and 

(b) The limi tation on the Government s 
right to use the data, including Identification 
of the earliest date the limitation expires. 

(End of provision) 
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252327-7029 Identification of technical 
data. 

As prescribed at 227.473— 3{a), insert 
the following clause: 

Identification of Technical Data (MAR 1975) 

Technical data delivered under this 
contract shall be marked with the number of 
this contract, name of Contractor, and name 
of any subcontractor wbo generated the data. 

(End of clause) 

252327-7030 Technical data— withholding 
of payment 

As prescribed at 227.473-6 (b), insert 
the following clause: 

Technical Date— Withholding of Payment 
(APR 1988) 

(a) If technical data specified to be 
delivered under this contract is not delivered 
within the time specified by this contract oris 
deficient upon delivery (including having 
restrictive markings not specifically 
authorized by this contract), the Contracting 
Officer may until such data is accepted by 
the Government withhold payment to the 
Contractor of ten percent (10%) of the total 
contract price or amount unless a lesser 
withholding is specified in the contract 
Payments shall not be withheld nor any other 
action taken pursuant to this paragraph when 
the Contractor’s failure to make timely 
delivery or to deliver such data without 
deficiencies arises out of causes beyond the 
control and without the fault or negligence of 
the Co n tr a c to r. 

(b) After payments total ninety percent 
(90%) of the total contract price or amount 

It all technical data soecified to be 


accruing to the Government under this 
contract 
(End of clause) 

252327-7031 Date requirements. 

As prescribed at 227.475—1, insert the 
following clause: 

Data Requirements (APR 1988) ^ 

The Contractor is required to deliver the 
data items listed on the DD Form 1423 
(Contract Data Requirements.List) and data 
items identified in and deliverable under any 
contract clause of FAR Subpart 523 and DoD 
FAR Supplement Subpart 2523 made a part 
of the contract 
(End of clause) 

252327-7032 Rights in technical date and 

computer software (Foreign). 

As prescribed in 227.475-5, insert the 
following clause: 

Rights in Technical Data and Computer 
Software (Foreign) (JUN 1975) 

The United States Government may 
duplicate, use. and disclose in any manner for 
any purposes whatsoever, including delivery 
to other governments for the furtherance of 
mutual defense of the United States 
Government and other governments, all 
technical data including reports, drawings 
and blueprints, and all computer software, 
specified to be delivered by the Contractor to 
the United States Government under this 
contract 
(End of clause) 

252327-7033 Rights in shop drawings. 

As prescribed at 227.478-2(a)(2), insert 
the following clause: 

Rights in Shop Drawings (APR 1966) 

(a) Shop drawings for construction means 
drawings, submitted to the Government by 
the Construction Contractor, subcontractor or 
any lower-tier subcontractor pursuant to a 
construction contract showing in detail (i) 
the proposed fabrication and assembly of 
structural elements and (ii) the installation 
(i.e„ form, fit and attac hmen t details) of 
materials or equipment. The Government 
may duplicate, use. and disclose in any 
manner and for any purpose shop drawings 
delivered under thiscontract 

(b) This clause, including this paragraph 
(bi shall be included in all subcontracts 
hereunder at any tier. 

(End of clause) 

252327-7034 Pat e nts s ub c ontrac t*. 

As prescribed at 227.304-4. insert the 
following clause: 

Patents — S u b c ontr acts (APR 1984) 
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Materials Safety Data Sheet (MSDS) 
required by the clause at FAR S222S-3. 

(b) The clause at 252227-7031, Data 
Requirements, states that the contractor 
is required to deliver (o3y)<lata listed on 
the DD Form 1423 anddata deliverable 
under clauses prescribed in the FAR and 
DFARS. 

227.475-2 Deferred deBvecy and deferred 
ordering. 

(a) General. Technical data and 
computer software is expensive to 
prepare, maintain and update. By 
delaying the delivery of technical data 
or software until needed, storage 
requirements are reduced and the ^ 
probability of using obsolete technical 
data and computer software is 14 

decreased Purchase of technical data 

and computer softwarp-yhich may 
become obsolete because of hardware 
changes is also minimi zed. 

(b) Deferred delivery. When the 
contract requires delivery of technical 
data or computer software, but does not 
contain a time for delivery, the clause at 
252227-7028 “Deferred Delivery of 
Technical Data and Computer 
Software", shall be included in the 
contract The clause permits the 

contracting officer to require the_ 

delivery of data identified as * ‘deferred 
delivery" data at any time until two 

years after acceptance by the 

Gover nm e n t of all ltems (other than data 
or computer software) under the 
contract or contract termination, 

whichever is later. The obligation of 

subcontractors to deliver such technical 
data expires two yearrafter die date the 
prime contractor accepts the last item 
from the subcontractor for use in the 
performance of the contract The 
contract must specify which tedmical 
data or computer software will be 
subject to deferred delivery. The 
contracting officerabould provide 
sufficient notice to permit timely 
delivery of the technical data or 
computer software. 

(c) Deferred ordering. When a ^ 
potential need exists for technical data 
or computer software, but a firm 
requirementTsnotcstabHslied. the 


termination, whichever is later. The 
obligation of subcontractors to deliver 
such technical data or computer 
software expires three years after the 
date the contractor accepts die last item 
under the subcontract. When the data 
and computer software is ordered, the 
delivery dates shall be negotiated and 
the contractor compensated for 
converting the technical data or 
computer software into the prescribed 
form. Compensation to the contractor 
shall not include the cost of technical 
data or computer software which the 
Government has already paid for. 

227.475-3 W a rranties ol tseftnteat data. 

The factors contained in Subpart 
246.7, Warranties, shall be considered in 
deciding whether to indude warranties 
of technical data. The basic technical 
data warranty clause is set forth in the 
clause at 252248-7001. There are two 
alternates to the basic clause. The basic 
clause and appropriate alternate should 
be selected in' accordance with section 
246.708. 

227.476-4 Deltvory of technical data to 
foreign governments. 

When the Government proposes to 
make technical data subject to limited 
rights available for use by a foreign 
government, it will, to the maximum 
extent practicable, give reasonable 
notice to the contractor or subcontractor 
asserting rights in the technical data. 
Any release shall be subject to a 
prohibition against further release, use 
or disclosure. 

227.475-5 Ovaresa t contract s with 


.clause SI2522Z7— cut/ , uwuuu 
Ordering of Technical Data or Computer 
Software", should be included In the 
contract. Under this da ns* th e 


The clause at 252227-7032, Rights in 
Technical Data and Computer Software 
[Foreignj.-shouki be used In solicitations 
■mi co n tr a cts with foreign sources when 
the Government will acquire unlimited 
rights to all deliverable te chnical d ata, 
and computer software. However, the 
clause shall not be used hi contracts for 
special works (see section 227.478), 
contracts for e xis ti n g works (see section 
227.477). or contracts for Canadien 
purchases (aee'Snbpart 22521, Canadian 
Pnrchaaeal. 1 l ower er . thadause at 


227.475- 7 [Reserved 

227.475- 8 PubUcstkx 

Alternate I of the c 
7013, Rights in Techr 
Computer Software, 
research contrads w 
officer determines, ii 
counsel, that public 
the contractor 

(a) Would be in th 
Government; 

(b) Would be fadl 
Government telinqu 
publish the work for 
others publish the * 
behalf of the Goven 

227.478 Special wor 
(a) The clause at 
in Data— Special W 
in all contracts whe 
needs ownership ar 
work to be generati 
Examples indude: 

(1) Production of 
including motion pi 

(2) Television rec 
without accompany 

(3) Preparation o 
scripts, musical ecu 
tracks, translation 
the like; 

(4) Histories of tl 
Departments for se 
thereof; 

(5j Works pertai 
morale, training, oj 

(6) Works pertai 
or guidance of Got 
employees in the c 
official duties; and 

(7) Production o: 
studies. 

(b) Contracts foi 
may indude UmitE 
with music license 
the like which are 
purpose for which 
acquired. 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 


Interim Defense Department Regul ations Relating To 
Rights in Technical Data 

PAR Case 87-303 


We wish to comment on the interim regulations 
published in the Federal Register of April 1, 1988, that 
amend provisions of the Defense Federal Acquisition Regu- 
lation Supplement (DFARS) relating to rights in technical 
data under defense contracts. 


According to the preamble statement to the rules, . 
the interim regulations are intended to implement revisions 
required by Section 808 of the Fiscal Year a 1988 and 1989 
Department of Defense (D0D) Authorization Act (P.L. 100 - ISO) . 
Additionally, the preamble further states that, in ra ting 
these rules, consideration was specifically given to Execu- 
tive Order 12591, entitled "Facilitating Access to Science 
and Technology," issued on April 10, 1987, and to certain 
issues raised by public comments that were not adequately 
addressed during formulation of previous rules in this area. 
Our further understanding is that the interim rules are now 
in effect and supersede all prior regulations relating 
rights in technical data for defense contracts resulting from 
solicitations issued on or after April 2, 1988. 


For reasons more fully detailed below, we urge DOD 
to carefully review again these interim regulations with a 
view toward refining and redrafting them to reflect a policy 
that is more, not less, consistent with the position taken by 
the Administration and Congress in this very important area 
of rights in technical data. In particular, the regulations 
should demonstrate a more substantial effort to properly 
balance the interests of the government and the contractor. 


HAPI promotes the technological and economic progress of the United Stales ‘trough studies and 
P seminars on changing economic, legal, and regulatory conditions affecting industry. 
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MAPI *8 Interest 


Before we address our comments specifically to the regulations, a 
brief description of our organization may be helpful. MAPI is a policy 
research institute whose 500 member companies are drawn from a wide range 
of U.S. industries. Our membership is comprised of leading companies and 
trade organizations. Including ones engaged in heavy Industry, aerospace, 
electronics, precision instruments, telecommunications, chemicals, com- 
puters, and similar high-technology industries. The Institute conducts 
original research in economics, law, and management and provides profes- 
sional analyses of issues critical to the economic performance of the 
private sector. The Institute also acts as a national spokesman for its 
member companies, concerning itself with policies that stimulate techno- 
logical advancement and economic growth for the benefit of U.S. industry 
and the public interest. 

Although most of our member companies in these industries are 
predominantly oriented toward the commercial market, a significant number 
have substantial defense sales at the prime and/or subcontract level and 
their continuing participation in such business is vital to the maintenance 
of a strong national defense industrial base. Virtually all of our member 
companies are engaged in development of innovative technology to maintain 
economic viability in the competitive U.S. and world markets and, 
therefore, attach paramount importance to issues concerning protection of 
technical data rights in both the commercial and government sectors. Thus, 
DOD's interim regulations are of direct and significant concern to our 
member companies that have existing defense business or are contemplating 
defense business as a future market. 


Specific Comments 


Specific Guidance Is Needed 
To Establish When Negotiations 
Are Impracticable 

Regarding data relating to an item developed with mixed 

contractor -government funds (mixed funding). Congress specified through 
last year's legislative amendments that rights in technical data 
". . . shall be based upon negotiations between the United States and the 
contractor, except in any case in which the Secretary of Defense 
determines, on the basis of criteria established in the regulations , that 
negotiations would not be practicable. "/I (Emphasis added.) 

The criteria set forth in the interim regulations, under Subpart 
227.473-l(d) , merely provide that the contracting officer may determine 
that negotiations are impracticable "... when there are numerous offerors 
or when an award must be made under urgent circumstances . . . , " and that 


1/ National Defense Authorization Act for Fiscal Years 1988 and 1989 . 
P.L. 100-180, Sec. 808(a)(2)(B). 



GEORGIA TECH 1885-1985 


DESIGNING TOMORROW TODAY 


Georgia Institute of Technology 

Atlanta, Georgia 30332-0420 


J. W. Dees, Director 

Office of Contract Administration 

(404) 894-4810 


3 June 1988 
Mr. Lloyd: 




Attached is a corrected version of my May 30, 1988 letter. 
The word "universities" has been inserted in line 7 of the 
first paragraph and the word "no" has been corrected to read 
"not" in the sixth line of the third paragraph. 


Sincerely, 
J.W. Dees 




vi - \ V ' } i P :• P, f • [) o '* J i ’ / y >’ )y !•} < : v : .' 


mssmm 

>: 8 *'-v : : : : 


IllJlllllli 




mm 


•• }*• -? w« :•> 

M 

>>.' X: : v- ; v 


^ J o ; r %■ o ^ : u :: ??< > >^S<: 

PSSIBlil 

i?iiis 




liiiliiii 


■MW1MPP 



GEORGIA TECH 1S85-1985 


Georgia Institute of Technology 

Office of Contract Administration 
Centennial Research Building 
Atlanta, Georgia 30332-0420 
(404) 894- 


designing TOMORROW TODAY 


TELEX: 542507 GTRC OCA ATL 
FAX: (404)894-3120 


May 30, 1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD( PL ) ( MRS ) 

Room 3D 139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

This letter is submitted in support of the position of the Council on 
Governmental Relations in their 11 May 1988 letter on the above referenced matter. 
Georgia Tech, as both a major research university in the area of information 
technology and developer of computer software which has been successfully 
commercialized, urges the implementation of a Federal policy on computer software and 
data which parallels that contained in Public Law 96-517. P.L. 96-517 has 
facilitated stronger research relationships between research universities and 
industry. This benefit should be expanded across the broad spectrum of intellectual 
property. 

As was pointed out in testimony given on by M.I.T.’s George H. Dummer on 30 April 
1987 before the U.S. House of Representatives Committee on Science, Space and 
Technology, Subcommittee on Science, Research and Technology, the effective transfer 
of university generated technology requires the consideration of different (trade 
secret, patent, copyright) intellectual property rights. Technology can no longer be 
cleanly categorized as only having one kind of right subsisting within it. 

Georgia Tech is one of many universities facing this issue. The technology 
developed in university laboratories under Federal sponsorship comprises only the 
starting point for technological innovations which are a necessary part of our 
maintaining our position in the worldwide scientific community. A progressive, 
consistent set of Federal policies in the area of intellectual property ownership and 
rights would have a positive effect which would benefit not only universities, but 
the nation as well. 

We would be pleased to provide additional information at your convenience. 

Sincerely 

Georg ia-,Institute of Technology 


By: J.’ W. Dees, Director 

Office of Contract Administration 

cc: Milt Goldberg, Executive Director 
COGR 


An Equal Education and Employment Opportunity Institution 


A Unit of the University System of Georgia 


0 UNITED 

TECHNOLOGIES 

Hay 31, 1988 


United Technologies Building 
Hartford, Connecticut 06101 
203/728-6255 

Joel W. Marsh 
Director 

Government Issues 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) /DARS 

c/o OUSD(A) (M&RS) 

Room 3D 139 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

United Technologies Corporation (UTC) appreciates the opportunity 
to comment on the Department of Defense Federal Acquisition 
Regulation Supplement; Patents, Data and Copyrights (DAR Case 
87-303). 

UTC has supported the joint efforts of the Department of Defense 
(DoD) , Department of Energy, National Aeronautics and Space 
Administration, and Office of Management and Budget/Office of 
Federal Procurement Policy to develop a regulation that balanced 
the interests of government and industry based on the President's 
Policy on Science and Technology, the recommendation of the 
Packard Commission on Technology, and th'e will of the Congress as 
expressed in Public Laws 99-661 and 100-180. Consequently, we 
were surprised that the interim regulation bears so little 
resemblance to the proposed approach by the joint agencies. 

UTC has also supported the Aerospace Industries Association (AIA) 
task force which worked with the Council of Defense and Space 
Industries Association (C0DSIA) in developing a composite 
industry response to this interim regulation. This response 
provides specific comments on issues which, if incorporated, 
could improve the interim regulation as currently structured. We 
wholeheartedly support these recommended improvements and will be 
available to further assist AIA/CODSIA in supporting your efforts 
to develop a more equitable final regulation. 

Aside from the details provided in the AIA/CODSIA response, we 
encourage you to focus your attention on what appears to be an 
inherent philosophical difference in what the DAR Council intends 
to achieve through the interim regulation and the objectives of 
the President's Policy on Science and Technology, the Packard 
Commission's recommendation on Technology, and the Congress as 
stated in Public Laws 99-661 and 100-180. Although the wording of 
the regulation is very complex, it would appear that the DAR 
Council has placed the Government's need for unlimited rights in 
technical data for competitive reprocurement purposes as the 
overall and primary objective of the regulation. Any "balancing” 
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of interests of government and industry in technical data appears 
to be secondary to that overall objective. The following two 
points will illustrate: first, data not included in a contract 

listing is automatically defined as "unlimited rights ; and 
second, the expansive definition of "required in the performance 
of a contract" will involve background manufacturing and design 
technology never before considered as developmental work required 
under contract. Both will cause forfeiture of valuable property 
rights and represent radical departures from past regulatory 
requirements. 

In addition, the interim regulation will be unwieldy. The 
opportunity provided in the regulation for industry to utilize and 
protect privately developed technology, for example, is 
administratively burdensome, will necessitate extensive paperwork, 
and will require systems not currently in existence. Moreover, 
the approach also appears threatening in today's litigious 
environment due to the liberal use of the "notification” and 
"certification" requirements. 

The concepts of "list or lose" and "development necessary for 
performance of a government contract or subcontract" are very 
broad and do not encourage risk taking on the part of industry to 
incorporate new or emerging technologies into DoD products. The 
expanded requirements for paperwork development, paperwork 
retention, "notification", and "certification" as a part of the 
bid/proposal process for new contracts will discourage the 
aggressive use of privately developed technology in defense 
products. This is especially true when it is recognized that 
sustaining a successful claim of "limited rights" will be 
expensive, time consuming and treacherous since a successful claim 
would be undesirable and inconsistent with the overall objective 
of the interim regulation. 

UTC believes the regulation needs extensive revision without the 
overwhelming bias in favor of unlimited rights in. all categories 
of data. These revisions could be enhanced through an under- 
standing of the types of technical data and the needs of the 
government in these data. We believe the issue of rights in 
technical data is minimal in connection with providing technical 
data for training, operation, maintenance, overhaul, and repair. 

We believe that the substance of the technical data issue lies m 
the area of competitive reprocurement data. However, the "cast 
net" approach of the interim regulation in obtaining technical 
data for government needs fails to recognize the broad range in 
types of data and industry's willingness and ability to satisfy 
much of the government's needs in this data. Instead, this 


approach focuses extraordinary emphasis on the government’s need 
for unlimited rights in competitive reprocurement data. We 
believe that the issue could be brought to a more satisfactory 
conclusion by a joint government/industry effort with the specific 
assignment of satisfying the technical data requirements as 
mandated by the Executive Branch and in Public Laws. 

UTC appreciates the opportunity to comment on this interim 
regulation. We support any effort that the DAR Council might, 
undertake to work with industry in developing a final regulation 
that reflects an understanding of technical data issues in an 
effort to provide a balance between the interests of the parties. 
If UTC can be of assistance to the DAR Council in developing the 
final regulation, please feel free to call upon us. 

Very truly yours, 



Joel W. Marsh 


•UNIVERSITY OF 


OFFICE OF RESEARCH & 
PROJECT ADMINISTRATION 


ROCHESTER 

31 May 1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL) (MRS) 

Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

The University of Rochester offers the following comments to the interim 
rule published at 53 FR 10780 under the DFARS Subpart 227.4 - Technical Data, 
Other Data, Computer Software, and Copyrights. Rochester's sponsored research 
base this year is approximately $110 million and represents research for a broad 
range of disciplines including the School of Medicine and Dentistry, College of 
Engineering and Applied Sciences, and the School of Arts and Sciences. Rochester 
has successfully engaged in technology transfer, has an established technology 
transfer program and has been recognized by industry as having developed 
technology suitable for development and commercialization by corporations. . 

Public Law 96-517 , as amended, by giving nonprofit organizations and small 
business the right to own, develop, and commercialize patentable inventions 
resulting from federally funded research grants and contracts, has facilitated 
strong research relationships and technology transfer between universities and 
industry. Since the enactment of this public law, corporate sponsorship has 
increased by approximately 52% at Rochester. This can be attributed, in part, to 
the enactment of this law. We also recognize that university-generated 
technology requires licensing and administration of a combination of intellectual 
property rights. At Rochester we are researching and developing nuclear magnetic 
resonance imaging devices that require integrated hardware and software systems, 
integrated circuits, and chip designs that include or could include a combination 
of intellectual property rights. The proposed interim rule does not parallel the 
existing federal policy for patents and technology transfer and consequently will 
not encourage and will, in fact, make it more difficult to transfer university 
technology for commercial development. 

Section 227.472, "Acquisition policy for technical data and rights in 
technical data", indicates that only the government can fulfill its obligations 
of technology transfer and fails to recognize the valuable role that universities 
have in the dissemination of research results. We recommend under 227.472 -1(b) 
and 1(c) that language is added that recognizes the contribution of universities 
and their technology transfer programs. 


518 Hylan Building 
University of Rochester 
Rochester, New York 14627 
(716) 275-5373 


Mr. Charles W. Lloyd 
Re: DAR Case 87-303 


31 May 1988 
Page 2 


Sections 227.472-2 and 227.472-3 (a)(1) is reminiscent of pre-Public Law 96- 
517 when the government needed to be petitioned by contractors for extended 
rights to patents. Prior to Public Law 96-517 commercial corporations were not 
encouraged, guaranteed, nor was the process made easy for universities to 
collaborate with industry in the transfer of technology. This section will have 
the same affect on universities and industry. Universities' ability to transfer 
technical data and software to industry will severely inhibit the strength and 
vitality of its interactions and technology transfer with industry. The mere 
existence of the government's unlimited rights, whether exercised or not, will 
severely limit the transfer and commercialization of technology developed at 
universities. When one couples this proposed section with the preponderance of 
new federal grant programs that encourage and require university and industrial 
interaction and commercialization research activities, one finds that they are at 
diametric ends. We recommend that government rights should be limited to data in 
which the government has a need and which cannot be supplied by other means or 
which is specifically required to be delivered under the terms of the contract. 
This would effect the transfer of technical data and computer software to both 
the government and commercial concerns in the same processes and benefits as is 
required for patentable technology. 

In addition to the above recommended changes Rochester recommends that 
section 227 .472-3(a) (2) (ii )(B) be omitted. Publication of research results is a 
priority of every university; publications, however, are sometimes jointly made 
with the commercial development of technical data and computer software. The 
government should not acquire unlimited rights to this data unless it is required 
as part of the statement of work and the Government should accept GPLR when a 
small business or nonprofit organization agrees to commercialize the technology. 

University technical data and computer software is usually a cumulative 
result of many years of research and effort with a multitude of sponsors, (i.e. 
university, federal, foundation, and corporate). Section 227.473-l(b)(2) should 
be augmented to provide guidance to contracting officers when technical data and 
computer software accrues from universities and other nonprofits. The 
government should only be able to acquire GPLR if it does not need to use the 
data for competition and the university or other nonprofit is interested in 
commercializing the data. 

As discussed above it is very difficult to modify federal regulations for 
basic research performed at universities. Competitive procurement of items, 
components, parts and processes usually does not occur at universities. As in 
recent regulations, i.e. patent regulations, universities were combined with the 
Small Business Innovative Research Program (SIBR). As an alternative to 
extensive language modification, Rochester recommends that the SIBR rights in 
technical data and computer software be modified to include universities and 
other nonprofits. 


Mr. Charles W. Lloyd 
Re: OAR Case 87-303 


31 May 1988 
Page 3 


Thank you for the opportunity for the University of Rochester to comment on 
such important and far reaching regulations for universities and the ultimate 
transfer of technology to corporations for commercialization. 



V 


Aeroquip Corporation 

Aerospace Division 
Jackson Plant 
300 South East Avenue 
Jackson, Ml 49203-1972 
Phone: 517-787-8121 
Telex: 223412 
TWX: 810-253-1947 





eraquip 


May 31/ 1988 


Defense Acquisition Regulatory Council 
The Pentagon 

Washington , DC 20301-3062 

Attention: Mr- Charles W. Lloyd 

Executive Secretary 
CDASP (P) DARs c/o OASD (P&L) (MRS) 
DAR Case 87-303 


Dear Mr. Lloyd: 

Aeroquip has reviewed the DAR Council interim changes to Subpart 227-4 Part 
252 of DFARS as published in the Federal Register on April 1/ 1988. Aeroquip 
does not support the proposed changes. 

Aeroquip does endorse the comments submitted to you by the Proprietary Industries 
Association pursuant to the 60 day public comment period. We believe these 
comments deal fairly with innovative aerospace sub-contractors. 

Should additional information be required/ please contact the undersigned. 


Very truly yours/ 

j L ju~ 

^Larrw Barnhart 
Marketing Manager 
Product Development 


LB:tr 


cc: Bettie S. McCarthy 

Government Relations Consultant 
733 15th Street, NW, Suite 700 
Washington, DC 20005 

Proprietary Industries Association 
220 No. Glendale Ave. Suite 42-43 
Glendale, CA 91206 

Attention: H. (Bud) Hill Jr., Counsel 


Mark A. Conrad 

Vice President - 

Secretary and General Counsel 

Aeroquip Corporation 

300 S. East Avenue 

Jackson, MI 49203 
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Honorable Robert B. Costello 
Under Secretary of Defense 
for Acquisition 
Department of Defense 
The Pentagon - Room 3E808 
Washington, DC 20301-1000 

Dear Dr. Costello: 

We have completed our review of the interim regulation 
entitled, "Patents, Data, and Copyrights," published in the 
Federal Register on April 1, 1988. We appreciate your 
efforts to respond to the issues raised in our letter of 

February 29, 1988 on an earlier draft of the rule. Also, 

discussions with your staff have proven most helpful in 
allaying some of our concerns, particularly with regard to 
your intentions on the treatment of data rights for' items 
developed solely or predominantly with contractor resources. 
While I expect that this issue and others raised in this 
letter will be satisfactorily resolved in the final rule, 
these comments can, of course, only address the regulation as 
published. I am concerned that a number of provisions of 
this interim rule do not appear to meet the President's 

technology transfer objectives and will not support the 
Department's goal of achieving cost-effective procurements. 
In addition, several of the provisions in the final rule do 
not appear to meet the requirements of the Paperwork 

Reduction Act and its implementing regulations, which specify 
that a collection of information: (1) must be necessary to 

perform the agency's functions, (2) must be the least 

burdensome method of meeting the agency's need, and (3) must 
not be duplicative with any other collection by the Federal 
Government. These concerns are described in detail in the 
Enclosure. 

We have all become increasingly concerned about the impact 
of changes in procurement statutes, policies, and regulations 
on the defense industrial base. Clearly the quality and 
capacity of that base, and our ability to meet future defense 
needs, must be ensured to achieve the .level of national 
security we demand. The determination of rights in technical 
data developed using private or Government resources will be 
a key determinant of our success in this regard. 

Our ability to leverage the Government's investment in 
product development will be influenced significantly by the 
Department's procedures to protect from release or disclosure 
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technical data pertaining to a product developed at private 
expense and to encourage commercialization of Government 
funded technologies. Since the Department's regulatory 
procedures on rights in technical data will affect the 
expected rate of return on initial or subsequent contractor 
investment, the contractors' incentives for product 
innovation and their willingness to provide high quality 
products for the defense market also will be influenced by 
these regulations. 

For any contractor to invest scarce resources in the initial 
or further development of a technology, he must be assured of 
a reasonable return on that investment. The potential for 
disclosure of technical data to potential competitors, and 
the Government's discretionary control of that disclosure, 
will increase the risk associated with any investment and 
possibly reduce the incentives for the contractor to absorb 

that risk. 

Technical data represent special types of commodities with 
unique problems, in that disclosure of these data can 
generally be accomplished very easily and, once disclosed, 
the commercial value of the technology is significantly 
diminished. Thus, to provide the necessary incentives to 
develop and market new technologies, the Government must be 
especially attentive to the need to manage effectively our 
demand for, and access to, technical data and provide the 
appropriate protections from disclosure regardless of the 
source of funding for the data. 

If, through Government disclosure of the technical data, a 
competitor can replicate the technology, then the contractor 
who spends his scarce resources to develop the original 
product or enhance significantly an existing product is at 
risk of being unable to recoup the full costs of development, 
let alone obtain a reasonable return on that investment. . If 
the Department, through its technical data regulation, 
unnecessarily imposes additional risk of disclosure and, 
thereby, reduces the expected return on the contractor |s 
investment in product development, which is frequently far in 
excess of the initial research investment, then the 
contractor's incentive to make that investment will be 
reduced. More importantly, the contractor may decide not to 
sell in the defense market or to sell the Department second 
or third best technologies. 

We also strive to achieve effective competition. To obtain 
competition among suppliers for a product or process 
developed using Government funds, a potential Government 
contractor may need to have access to technical data 
pertaining to that product or process. Again, however, we 
must be particularly careful not to unilaterally acquire and 
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disclose technical data developed using Government or private 
funds only to lose opportunities to purchase the best 
technologies to meet our defense needs and significantly 
enhance competition in the long term. 

Similarly, we can enhance the competitive base through our 
regulatory policies if we specifically and emphatically 
endorse contractor innovation. Competition can be 
effectively stimulated by providing the necessary incentives 
for the contractor to take full commercial advantage of our 
technologies, not only to increase the ability of domestic 
industries to compete internationally, but also to meet our 
defense needs more effectively. To this end, contractors 
should be given strong incentives to develop new products and 
improve existing products developed under Government 
contract. 

The opportunity costs of lost innovation or reduced 
competition are easy to ignore, since regulations that 
discourage technological innovation will not be recognized in 
the acquisition system for some time. However, if we concern 
ourselves only with immediate and seemingly more pressing 
needs, then we risk losing in the longer term our defense 
readiness and technological advantage. 

\ 

We must recognize that a technical data rights regulation 
that will maintain or, where necessary and possible, enhance 
the defense industrial base may have short term costs. The 
contractor who develops a superior product or process will 
realize a higher profit in the short term relative to his 
competitors. Thus, for a period of time, the inventor's and 
the Government's interests may appear to diverge. However, 
the protection of the contractor's economic interest is 
absolutely essential to encourage the contractor to invest in 
the development of the product or process in the first place. 
If the contractor cannot be assured of keeping the invention 
secret at least for a time, then he will not invest and the 
Government will not have access to the technology. 
Therefore, effective protection of technical data, regardless 
of the source of funding, is in the Government's best 
interest. 


The Department seems to recognize these concerns. In the 
general policy statement, the Department indicates that it 
will obtain only the minimum essential technical data and 
data rights and will do so in a manner that is least 
intrusive to the contractor's economic interests. However, 
the rule lacks the essential ingredient to implement that 
policy — the procedures that the contracting officer must use 
to determine what technical data the Department specifically 
needs and how to meet those needs in a manner that is least 
damaging to the contractor's economic interest. In our 
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February 1988 letter, we urged the Department to include such 
procedures in the final rule. We continue to view these 
procedures ,as absolutely essential to ensure that the 
Department will have access to advanced technologies to meet 
our defense needs and that it can meet those needs in a cost- 
effective manner. We recommend that the Department include 
such technical data acquisition procedures in the rule. 
These technical data acquisition procedures would then 
complement the existing requirements at 217.72, which 
specifically direct the contracting officer, presumably after 
consultation with the other members of the project team, to 
"decide whether to procure data for future competitive 
acquisition" in accordance with the provisions of Part 227. 
jf j_t is considered inappropriate to include such procedures 
in the rule, at a minimum, they should be identified with a 
Departmental Directive or Instruction, and specifically 
referenced in the rule. Our clear preference,, however, is 
for these procedures to be included in the rule itself. 


We recognize the Department's concern that future competition 
may be held hostage to a critical element that the contractor 
chooses to develop at private expense. But we should be 

especially careful not to threaten a contractor's legitimate 
proprietary technology to eliminate such a possibility. We 
have serious concerns that the new definitions in Section 
227.471 of "developed exclusively at private expense" and 
"developed exclusively with Government funds" will not 
provide the protections from disclosure that are necessary to 
encourage contractors to sell their proprietary products to 
the Government and will not promote private resource 
investment in the development of defense technologies. The 
classification of technical data as "developed exclusively at 
private expense" or "developed exclusively with Government 
funds" is contingent on whether the item, component, or 
process to which the data pertain is "required as an element 
of performance under a Government contract or subcontract," 
or, as this is defined in the rule, "development was 
specified in a Government contract or subcontract or that the 
development was necessary for performance of a Government 
contract or subcontract." Under the Department's rule, for 
example, the definition of "developed exclusively with 
Government funds" will apply to all technical data pertaining 
to an item, component, or process when its development is 
necessary for the performance of a contract, even if it was 
developed solely or predominantly with contractor resources. 
The Department can then claim "unlimited rights" in those 
technical data, which includes the "rights to use, duplicate, 
release, or disclose. .. in whole or in part, in any manner and 
for any purpose whatsoever, and to have or permit others to 
do so." Thus, technical data pertaining to proprietary 
products or products in which the contractor has invested 
substantial resources will not be protected. This indirect 
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means of obtaining "unlimited rights" to what would logically 
be considered proprietary technical data does not appear to 
respond to the requirements of the Defense Authorization Act 
of 1987 or the draft policy developed in accordance with 
Executive Order 12591. Moreover, I do not believe that it is 
your intent to acquire unlimited rights in this manner. I 
recommend that in the definition of "required as an element 
of performance" the Department delete the reference to 
"development was necessary for performance of a Government 
contract or subcontract," to eliminate any uncertainty about 
how the definition would be applied. 

Several of the requirements appear to be largely redundant 
and, hence, inconsistent with the requirements of the 
Paperwork Reduction Act and its implementing regulations and 
the Department's regulatory simplification objectives. The 
absence of a link between the notification requirements in 
Section 227.473-1 and the listing requirement in Section 
227.472-3 (a) is particularly confusing. For example, the 
Department's rule appears to require at least four documents 
from the contractor that identify the rights in technical 
data: (1) a "preaward notification" (227 . 473-1 (a) (2) ) to 
identify products or processes that would result in the 
delivery of technical data to the Government with other than 
unlimited rights; (2) "continual postaward notification" 
( 227 . 473-1 (a) (3) ) to continue notification during performance 
of the contract; (3) a "certification" (227 . 473-1 (a) (4) ) to 
identify the contract under which the data are or were 
delivered, the expiration • date and limitation on the 
Government's use, and an authorization for the contracting 
officer to request additional information to evaluate the 
assertions; and (4) a "listing" (227 . 472-3 (a) ) of technical 
data delivered to the Government with other than unlimited 
rights. These requirements, as drafted, appear to be 
duplicative and, hence, do not provide the least burdensome 
means to achieve the Department's objectives. If the rule is 
not referencing four distinct lists but rather one list that 
may be updated at different times, then an easy way to 
clarify this would be to provide a descriptive name for the 
list, and refer to this same list throughout the rule. In 
any regard, we recommend that the Department reduce the 
notification procedures to one set of consistent, 
nonduplicative requirements for identification of rights in 
technical data. 

The listing requirement raises other concerns as well. Under 
the Department's rule, for example, if a contractor fails to 
include in the list technical data pertaining to a privately 
developed product, then the Government will claim "unlimited 
rights" to such data. Failure to include proprietary data on 
a listing should not serve as a means for the Government to 
obtain "unlimited rights" to privately developed 
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technologies. The Department has other provisions in the 
rule that will meet its needs for identification, 
notification, and verification while protecting the 
contractor's property and economic interest. Unfortunately 
the listing requirement at 227.472-3 (a) appears to he a 
"gotcha" provision with no further attempts by the Government 
to clarify rights in the technical data, particularly when 
the data are marked in a manner that is inconsistent with the 
listing. We recommend that the Department reconsider the use 
of listing requirements in Section 227.472-3 (a) as a means of 
claiming "unlimited rights" in technical data, or at least, 
provide procedures in the rule to allow contractors an 
opportunity to correct errors in the designation of data 
rights. 

The Department's rule indicates in Section 227. 473-1 (b) that 
the contracting officer should not negotiate Government 
Purpose License Rights if the technical data are needed for 
immediate competition and if protection of the contractor ' s 
rights would be "unduly burdensome on the Government." The 
application of the "immediate competition" test should be 
rather limited, since the negotiation with the developing 
contractor regarding rights in technical data should take 
place in the early stages of the research and development 
contract. It is difficult to foresee a situation, except 
perhaps a national emergency, in which the Government would 
compete a product before the development had been completed. 
The test of "unduly burdensome" also is undefined in the 
Department's rule. This test should be clarified through 
specific procedures regarding the acquisition of technical 
data or rights in technical data. Thus, the need for such 
procedures on how and when to acquire rights in technical 
data is further emphasized. We, therefore, recommend that 
the Department delete Section 227 .473-1 (b) (2) (ii) (B) of the 
rule and substitute a reference to the acquisition procedures 
as discussed above. 

And, finally, I would urge that the Department review and, 
wherever possible, simplify the contract clauses in the rule. 
Since in many cases these clauses trigger activities that are 
covered under the Paperwork Reduction Act, we must be assured 
that they are the least burdensome necessary to meet the 
Department's specific needs. In accordance with the 
Department's recent request, we will provide you with some 
suggested changes to the clauses to meet these objectives. 
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! appreciate your consideration of these comments. 

Sincerely , 

' Wan V. Burma" 

Allan V. Burman 

Deputy Administrator and 






Enclosure 


Summary of the Issue 

Public disclosure by the Government of technical data 
developed using private or Government funds can cause serious 
hardship to the developing contractor, reduce the commercial 
value of the technology, and thereby jeopardize the 
incentives necessary for the contractor to develop and market 
new technologies for the private and Government markets. 
Even the mere threat of public disclosure by the Government 
will reduce the expected return on the firm's research, 
development, and marketing of the technology and, 
consequently, will reduce the incentive for a firm to incur 
the often substantially greater cost to develop new products 
or processes for military and commercial markets. 

In a recent paper published by the National Bureau of 
Economic Research, these characteristics of technological 
innovation were highlighted: 

"The new knowledge or innovation may be a cost-reducing 
process, a product, or some combination of the two. The 
knowledge-producing firm earns a return either through 
net revenues from the sale of its own output embodying 
the new knowledge or by license *and nonmonetary returns 
collected from other firms which lease the innovation. 
Since the private rate of return to research depends on 
the present value of the revenues accruing to the sale 
of the knowledge produced, the conceptually appropriate 
rate of depreciation is the rate at which the 
appropriable revenues decline for the innovating firm. 
The rate of decay in the revenues accruing to the 
producer of the innovation derives not from any decay in 
the productivity of knowledge but rather from two 
related points regarding its market valuation, namely, 
that it is difficult to maintain the ability to 
appropriate the benefits from knowledge and that new 
innovations are developed which partly or entirely 
displace the original innovation." (Ariel Pakes and 
Mark Schankerman, "Obsolescence, Research Lags, Rate of 
Return to Research," in R&D . Patents, and Productivity . 
1984, pp. 74-75.) 

The Government, through its regulations and technical data 
management, will affect the rate of decay of revenues from 
investment in technological innovation. When, as a 
consequence of potential disclosure of his technology, the 
contractor is at-risk of being unable to recoup the full 
costs of development of a product or process, including a 
reasonable return on that investment, then the contractor 
will increase the expected rate of decay of potential 
revenues and, correspondingly, will lower the expected rate 


of return on the investment. As a consequence of the 
diminished return, the contractor often may decide not to 
develop the product or process or, in an effort to limit the 
risk of disclosure, not to provide the product or process to 
the Government market at all. 

Protection of technical data for a period of time, and hence 
protection of the economic interest of the developing 
contractor, is necessary to ensure that the technology can be 
effectively used in the development of new and improved 
products and processes for the private and Government 
markets. Protection of technical data, therefore, should not 
be considered merely of concern to the contractor. It should 
also be a high priority of the Department of Defense. In the 
absence of protection of technical data regardless of the 
source of funding, the Government will lose significant 
opportunities to enhance the industrial base, promote 
contractor investment in the continued development and 
production of high quality, high performance defense 
products, ensure Government access to these products, and 
provide for the long term competition necessary for cost- 
effective procurements. 

While the Government sometimes needs technical data 
pertaining to items, products, or processes it procures, many 
of these Government needs can be effectively and efficiently 
met by ensuring Government access ''to the technical data 
rather than the Government's physical possession of the 
technical data. Physical possession of the technical data by 
the Government, in many cases, wastes Government resources 
and unnecessarily jeopardizes the commercial value of the 
technology. The Government can often meet its procurement 
needs more cost-effectively through direct -.licensing and 
nondisclosure agreements between the respective contractors. 


Risk of Disclosure under the Freedom of Information Act 

The risk of disclosure of the technical data is heightened by 
the potential for competitors to obtain valuable technical 
data through a Freedom of Information Act (FOIA) request. 
The Department of Justice in a May 1987 letter to USAF 
General Skantze has indicated that technical data appear to 
fall within the definition of "records" under the Records 
Disposal Act (44 U.S.C. 3301), which includes: 

"books, papers, maps, photographs, machine readable 
materials, or other documentary materials. . .made or 
received by an agency of the United States Government 
under federal law or in connection with the transaction 
of public business and preserved or appropriate for 
preservation by that agency or its legitimate 
successor. . .because of the informational value in them." 


The Department of Justice also noted that Section 2328 of 
Title 10 clearly contemplated release of technical data to a 
person requesting such release under FOXA. Regarding the 
contractor's proprietary technical data, the Department 
advised that: 

"As a threshold matter, any technical data submitted 
under a procurement contract containing a restriction 
on the rights of the United States to release or 
disclose could not be disclosed under the FOIA, and FOIA 
requests for such material can be summarily denied. The 
1986 amendments to 10 U.S.C. 2320 are particularly clear 
on this point. Should a FOIA request be filed with 
respect to any technical data as to which the 
contractor claims proprietary rights which have not been 
finally determined, all appropriate challenge procedures 
for determining such rights under 10 U.S.C. 2321 or 
other applicable law or regulations should be followed 
in full before any such data can even be considered for 
disclosure pursuant to the FOIA. Thus, there is no 
conflict between the FOIA and the DOD procurement laws 
protecting contractors' proprietary rights in any 
technical data: to the extent that disclosure of the 
data is restricted by law, including during any period 
needed to validate the proprietary data restrictions 
under applicable law, the data need not (indeed cannot) 
be disclosed under the FOIA, and FOIA requests for such 
materials, accordingly, can and should be denied." 

However, because the courts have viewed the statutory 
exemptions as basically permissive, the agency would appear 
to have the discretion to disclose such technical data. 
Consequently, the Government contractor will be continually 
at-risk of losing even his proprietary technology to a 
competitor via a FOIA request. 

While the Justice Department indicates that protection of 
technical data pertaining to an item, component, or process 
developed solely by the contractor can be provided, these 
discretionary protections may not apply to technical data 
developed partly or wholly with Government funds. The courts 
may conclude that Government contracts that permit the 
contractor to retain such technical data for exclusive 
commercial use are not sufficient to create the potential for 
exemption as proprietary technical data. In which case, the 
Government's efforts to promote effective and more extensive 
use of our technologies may be completely thwarted by FOIA 
requests directed solely at discovery of the developing 
contractor's valuable technology. The Government's physical 
possession of the technical data, because such action creates 
an "agency record," could then trigger a FOIA request from a 
competitor and the commercial value of the technology will be 
diminished. 


Research by Thomas Susman indicates that contractors do and 
should seriously consider the possibly of disclosure of 
technical data under FOIA. He also notes that the added risk 
of such disclosures ultimately damages the Government: 

'What little empirical data there are on the impact of 
the FOIA on government contractors are quite disturbing. 
In the late 1970s an author surveyed major Air Force 
contractors and procurement officers and concluded: 
"Some of the major aerospace contractors are withholding 
state-of-the-art technology from their proposals to 
prevent release via the Freedom of Information Act." 
Similarly, a series of interviews with high technology 
firms in the Boston area revealed that "several firms 
did cite the fear of losing proprietary technical 
information as a primary factor in their decisions not 
to compete for government-contract work."' ("Risky 
Business: Protecting Government Contract Information 
Under the Freedom of Information Act," Public Contract 
Law Journal . 1986, p. 19.) 

* 

While Susman acknowledges the potential for withholding 
confidential commercial information under Exemption 4 of the 
Act, he also notes that meeting the requirements of this 
exemption is often difficult and acceptance by the courts of 
this exemption for technical data is hot assured. He states 
that : 


"Counsel advising a government contractor on the 
possible risk of later disclosure of information 
provided to an agency will thus seldom be able to give a 
firm opinion on whether specific data willvdefinitely be 
withheld from disclosure. (That agreements with agency 
personnel over the confidentiality of information are 
not enforceable only exacerbates the situation.) 
Unfortunately, not only is the substantive application 
of the fourth exemption to contractor information 
unsettled, but the procedures surrounding how agencies 
and courts make those determinations are equally 
unsettled. .. no matter how careful the contractor, 
submitting sensitive commercial information to the 
government remains risky business." (pp. 22, 27) 

The Government can successfully reduce the additional risk 
that FOIA implies for technological innovation by severely 
limiting the technical data physically acquired by the 
Government. The Government can often successfully meet its 
needs by ensuring access to the necessary technical data 
through direct licensing or nondisclosure agreements between 
the respective contractors as opposed to Government 
possession and subsequent distribution of the data. 


Some Benefits of Protection and Transfer of Technical Data 

If the Department is to have access to state-of-the-art 
technologies and increase competition, then we must provide 
the necessary regulatory environment for the technological 
investment to occur. The 1988 Economic Report of th| 
President presented some of the reasons for protection of 
technical knowledge and benefits of technology transfer by 
the Government: 


"Investment in knowledge, like other investment, depends 
on rights to future returns. Even in research that is 
publicly supported, the incentives created by property 
rights have powerful effects. Patent, licensing, 

trademark, copyright, and trade secrets laws are 
critical in determining the share of the returns from 
commercially valuable ideas and inventions to which an 
inventor or investor is entitled. The dramatic advance 
of commercial biotechnology since 1980, for example, was 
aided by the U.S. Supreme Court decision that 
microorganisms produced by genetic engineering were 
patentable. Federally sponsored research can benefit 
from the incentives created by property rights. The 
Patent Law Amendments of 1980 provided a uniform system 
for assigning title to inventions made at universities 
that conduct government-sponsored research. Between 
1980 and 1986 cooperative ventures increased, and the 
number of patents issued to American academic 
institutions grew by 70 percent. Before these reforms, 
patenting such inventions was uncertain, and 
cooperative research ventures between private firms and 
universities were difficult to establish because of the 
complex regulations that accompanied Federal funding, 
(p. 184) 


Similarly, Kamien and Schwartz in a 1982 study found that: 

"Stories of government-sponsored research failing to 
reach fruitation in the form of commercially available 
new product or process revolve around the unwillingness 
of firms to engage in their final development and 
marketing without exclusive rights. For example the 
unwillingness by the Department of Health, Education and 
Welfare to grant exclusive rights, in the form of 
patents, to private pharmaceutical firms retarded 
commercial development of an early blood test for breast 
and digestive tract cancer and a test-tube method for 
testing the effectiveness of different cancer drugs 
before administering them to a patient." ( Market 
Structure and Innovation p.17) 

In a recent report on the results of Public Law 96-517, the 
Small Business Innovation Development Act, which gave 
nonprofit organizations and small businesses the right to 


retain title to Federally funded inventions, the GAO noted 
that, while a full evaluation of the commercial consequences 
of the Law is premature, a significant increase in business 
financial interest in university research has occurred: 

•'Administrators at 25 universities stated that Public 
Law 96-517 has been significant in stimulating business 
sponsorship of university research, which has grown 74 
percent from $277 million in fiscal year 1980 to $482 
million in fiscal year 1985 (in constant 1982 
dollars)." ("Patent Policy Recent Changes in Federal 
Law Considered Beneficial," April, 1987, p. 3.) 

This increase in private business commitment clearly 
indicates that the private sector expects significant returns 
from the commercial application of these inventions. 
According to the GAO, over 900 patents were issued to 
universities in 1987 — four times the number issued in 1976, 
the last year the statistics were collected by the Department 
of Commerce, and prior to implementation of regulations to 
permit universities to have the rights to inventions 
developed under Government contract. Although these data are 
not conclusive, they certainly suggest a resurgence of 
innovative effort in the university community that is 
strongly correlated with legislation permitting them to 
retain rights to inventions developed using Federal funds. 

Effective transfer of Government-funded technologies to 
contractors and protection of the contractor's investment ih 
further development and marketing of the technologies for a 
period of time will in the long term enhance competition. In 
a recent report, the Office of Technology Assessment (OTA) 
noted the significant cost savings that can accrue when 
technological advances widen the competitive base. For 
example, OTA reported that: 

"One of the classic illustrations of a successful, major 
Government contribution to information technology R&D is 
in the field of satellite communications. The National 
Aeronautics and Space Administration. . .had the leading 
role in pioneering technological progress toward 
commercial development, accelerating the time frame for 
the introduction of this technology, influencing the 
structure of the U.S. domestic and international 
telecommunications common carrier industries, and 
effecting significant cost savings over the long run. 

It is also interesting to note that these NASA programs 
likely had some important side-effects on the structure 
of the U.S. international satellite communications 
industry. Because AT&T was the only private company to 
have heavily invested its own funds for satellite 

communications R&D it is likely that AT&T would have 

dominated the new international and domestic satellite 


communications services industry. Instead, the NASA 
programs, through continuous transfer of technology to, 
and close interaction with, commercial firms stimulated 
the competition that followed the 1972 Federal 
Communication Commission’s decision allowing open entry 
into the domestic satellite communications services 

industry.” ( Information Technology R&Dj Critical 

Trends and Issues . February, 1985, pp. 30, 31.) 

Federally-funded research and development also has been shown 
to be a factor that encourages privately-funded R&D. In 
about one-third of the cases studied, firms invested their 
own private funds into projects identified during the 
performance of Federally-funded R&D projects. The likelihood 
of such spinoffs was found to be considerably enhanced if the 
firm helped to formulate the ideas on which the project was 
based. (Mansfield, "R&D and Innovation,” National Bureau of 
Economic Research . 1984) 

This is not to suggest that transfer of technologies 
developed under Department of Defense contracts will result 
in a blizzard of new products and processes for consumer use. 
Indeed, the more significant and immediate beneficiary of an 
effective technical data regulation will be the Department of 
Defense. 


The President’s Policies 


The President's policies concerning technology transfer have 
recognized and responded to the need for more effective and 
extensive technology transfer to the private sector. In the 
Memorandum on Patent Policy (February 1983) , -the President 
charged Federal agencies to promote the commercial use of 
inventions arising from Federally funded research and 
development. In his Competitiveness Initiative (January 
1987), the President tasked Federal agencies to help 
commercialize non— patentable results of Federally funded 
research by permitting contractors to own technical data 
developed under Government contracts. In Executive Order 
12591 (April 1987), agencies, under the guidance of the 
Office of Federal Procurement Policy (OFPP) , were required to 
develop a uniform policy permitting Federal contractors to 
retain rights to technical data developed under Government 
contracts in exchange for royalty— free use by the Government. 
A draft OFPP policy implementing this requirement of the 
Executive Order was provided to the Department of Defense in 
October 1987, was presented to the Vice President's Task 
Force on Regulatory Relief in January 1988, and was provided 
as an attachment as "Basic Regulatory Requirements" to our 
February 29, 1988 letter to the Department. 

The President's Blue Ribbon Commission on Defense Management 
(the "Packard Commission") raised serious concerns about the 


Department of Defense's acquisition of rights in technical 
data, concerns which in many respects apply Government-wide. 

o The Commission found that contracting officers 
generally require delivery of technical data even 
when the need for the data is not identified or 
when there are other means to achieve the necessary 
competition that may be less damaging to the 
contractor's commercial interests and potentially 
less costly for the Government. 

o The Commission also concluded that the Department's 
lack of recognition that a mix of public and 
private funds in developing new militarily useful 
items or processes is desirable and should be 
encouraged has resulted in a policy that 
discourages private investment in such technology. 

The Commission stated that the Department obtains 
technical data that exceed its needs, and thereby 
removes incentives from innovators to develop and 
exploit publicly funded technology for commercial 
use, makes publicly funded technology more readily 
accessible to foreign competitors, and is out of 
line with congressional and executive statements 
concerning inventions made under Government 
contracts . 

The Packard Commission also provided recommended specific 
policy changes to respond to these concerns. 

o The Department, except for technical data needed 
for operation and maintenance, should not, as a 
precondition for buying the product, acquire 
unlimited rights in data pertaining to commercial 
products or products developed exclusively at 
private expense. 

"Private expense" as defined by the Commission 
included funding for the development of an item, 
component, or process has not been reimbursed by 
the Government and was not required as an element 
of performance under a government contract. 
"Private expense," according to the Commission, 
should include IR&D and B&P funds, even if 
reimbursed by the Government. 

O If the Department seeks additional rights in order 
to establish competitive sources, it should acquire 
these rights in the least intrusive manner 
possible, e.g. , directed licensing. 

The Government should be prohibited from acquiring 
technical data rights pertaining to commercial 


o 


o 


products except those technical data, or rights in 
data, necessary for operation or maintenance of an 
item, component, or process purchased by the 
Government . 

Where significant private funding was provided in a 
mixed funding case, the developer should be 
entitled to ownership of the resulting data subject 
to a license permitting use internally and use by 
contractors on behalf of the Government. If the 
Government provides a significant portion of 
funding, the license should be on a royalty-free 
basis. In other cases, the Government's use should 
be provided on a reduced or fair-royalty basis. 

If the products are developed exclusively with 
Government funding, the developing contractor 
should be permitted to retain proprietary position 
in those data not required to be delivered under 
contract or, if delivered, not needed by the 
Government for competition, publication, or other 
public release. 


Objectives of the Regulations 

In accordance with these concerns and policies, for the 
purposes of assessment of the Department's regulation, we 
have identified five critical objectives of a technical data 
rights program: 

[1] Provide the necessary protection of a contractor's or 
subcontractor's proprietary and economic' interests in 
technical data pertaining to an item, component, 
process, or identifiable subpart thereof developed using 
private or Government funds. 

[2] Achieve maximum long-term return on our research and 
development resources by promoting the use of 
technologies developed with Government funds in the 
production and marketing of new and improved products 
and processes for the Government and private markets. 

[3] Increase the long-term competitive base for all 
procurements by encouraging firms to offer their 
products with state-of-the-art technologies to the 
Government as substitutes for products of lower quality 
or performance and to avoid the loss of technological 
advantage in our national defense. 

[4] Reduce the Government's direct and indirect costs of 
managing technical data pertaining to items, components, 
processes, or identifiable subparts by requiring that, 
regardless of the source of funding, the Government 


obtain royalty-free access to the technical data 
developed with Government funds rather than physical 
possession of the technical data. 

In certain identifiable cases, the contracting officer 
should be prohibited from acquiring technical data, such 
as when the product or process is sold in significant 
quantities in the commercial market. 

[5] Limit the paperwork requirements to those necessary to 
meet specifically identified Government needs and 
minimize the burden on contractors and subcontractors of 
collecting and providing those technical data to the 
Government. 


The Department's Regulation 

[ 1 ] Acquisition Procedures . The Department states in the 
interim rule that, as general policy, it will acquire only 
the minimum essential technical data and data rights and will 
acquire them in a manner that is least damaging to the 
contractor's economic interest. However, the Department's 
rule lacks the essential regulatory ingredients to implement 
that policy. To ensure cost-effective defense procurement 
and to provide the necessary incentives for product 
innovation and competition, the regulation must provide more 
specific guidance for the contracting officer on when and how 
the Government should pursue its rights in technical data 
and, where appropriate, acquire greater rights in technical 
data. 

These acquisition procedures must be integrated with the 
provisions of the rule that define the standard rights in 
technical data, since the Government's specific needs should 
correspond to the technical data rights acquired — the 
solution to the particular need or problem. Since these 
procedures would define how the Government would exercise its 
rights in technical data, they also should dovetail with the 
conditions under which the contractor will retain limited 
rights, obtain Government Purpose License Rights, or provide 
unlimited rights in the technical data. These procedures 
will then complement the existing regulatory requirements at 
217.72, which specifically direct the contracting officer, 
after consulting with the other members of a project team, to 
"decide whether to procure data for future competitive 
acquisition." 

[a] Specific Acquisition Procedures . Since the Department's 
rule provides only general policy guidance on technical data 
acquisition, the contracting officer, rather than proceed 
into uncharted territory, will most likely adopt the standard 
rights in technical data as defined in Section 227.472-3 of 
the rule as a "default" procedure. This can easily lead to 


acquisition of, or claim to, rights in technical data that 
exceed those necessary to meet the particular needs of the 
Department, which in turn will result in loses in 
technological advantage and long term competition. For 
example, regardless of whether the Department needs those 
rights or whether the Department can meet its identified 
needs in a manner that is less damaging to the economic 
interest of the contractor, the Department under this rule 
will obtain unlimited rights in technical data previously 
delivered with limited rights or Government Purpose License 
Rights which have expired. Similarly, while the rule 
provides that "to encourage commercial utilization of 
technologies developed under Government contracts, the 
Government may agree to accept technical data subject to 
Government purpose license rights (GPLR) , " because the 
contracting officer is provided with no specific guidance on 
when that approach is acceptable, the use of GPLR will be 
very limited. 

To achieve a more effective allocation of rights in technical 
data, we urge you to include a set of acquisition procedures 
in the rule. These procedures in effect would serve as a set 
of screening devices, first to reduce the Department's data 
rights acquisition to only those specifically needed by the 
Government, and, second, where access to the technical data 
is necessary, to ensure that those needs are met in the 
manner that provides for full consideration of the potential 
damage to the economic interests of the contractor. 

The use of these acquisition "screens" would compel the 
contracting officer to: (1) identify the need for the data, 
(2) fit the solution to that need, and (3) include in his 
determination of the appropriate solution the potential 
damage to the economic interest of the contractor. For 
example, technical data pertaining to form, fit, or function, 
technical data necessary for repair, operation, maintenance, 
or training activities, technical data prepared or required 
to be delivered that constitute corrections or changes to 
Government- furnished data, and technical data otherwise 
publicly available would be caught by the "first screen" and 
deemed "unlimited rights" data by the Government. These 
technical data generally are essential for the effective and 
efficient operation of the agency. The Department would then 
further screen the remaining technical data developed 
exclusively with Government funds to determine those 
necessary to meet other specifically identified needs. The 
Department would determine the best means to both meet the 
Government's specific needs and limit the damage to the 
potential commercial use of the technology. A "third screen" 
would identify those technical data developed exclusively 
with Government funds for which we have no clearly identified 
need but want to retain the right to obtain access to the 
data in the future under a deferred ordering arrangement. 
Technical data pertaining to items, components, or processes 


developed at private expense, except in very limited 
circumstances, should not be acquired by the Department at 
all. Thus, to continue the above analogy such data should 
pass through all of the Government acquisition "screens." 

In our February 1988 letter, we provided a set of such 
acquisition procedures. We continue to view these procedures 
as absolutely essential to meet the objectives of the 
technical data regulation. We therefore recommend the 
following as a replacement for Section 227.472-2 in the 
Department's rule: 


227.472-2 Procedures for acquiring rights in technical 
data: 

Regardless of the source of development funding for the 
item, component, identifiable subpart, or process, 
before acquiring technical data or rights in technical 
data pertaining to that item, component, subpart, or 
process, except as specified in 227.472-3 (a): 

(a) The Government should not acquire technical data or 
rights therein, unless the contracting officer 
determines that the Government will need to reproduce 
the item, component, identifiable subpart, or process 
pertaining to the technical data and none of the 
following conditions apply: 

(1) The original item, component, subpart, or process or 
a readily introducible substitute that will meet the 
performance objectives is commercially available; 

(2) Performance specifications or samples of the 
original item, component, or subpart, or demonstrations 
of the process will provide sufficient information to 
potential contractors ; 

(3) The contractor or subcontractor developing the 
technical data will permit through direct licensing or 
nondisclosure agreements or other means other potential 
competitive sources of supply to use the technical data 
to furnish the item, component, subpart, or process to 
the Government. 

(b) (1) If the requirements of (a) have been met, then 
the contracting officer should assess whether the 
expected savings from meeting reprocurement or other 
clearly specified objectives through the acquisition of 
technical data or rights in technical data relating to 
an item, component, identifiable subpart thereof, or 
process are likely to exceed: (i) the full costs of 
acquiring such data or rights in such data, including 
additional costs to the Government; and (ii) the full 


costs of other alternatives (see (a)) and feasible 
proposals identified in consultation with the contractor 
or subcontractor that may meet the Government’s 
objectives. 

(2) The contracting officer should actively consider the 
alternative (s) for which the expected net savings 
(expected savings minus expected full costs) are likely 
to be maximized. If the expected savings do not exceed 
the expected costs for any alternative, then the 
contracting officer should omit such alternative (s) from 
active consideration. 

(3) If, in accordance with the requirements in (a), the 
contracting officer concludes that acquisition of 
greater rights in technical data developed at private 
expense is necessary, the Government should negotiate 
and enter into a separate agreement with the contractor 
and include as an express contract provision all 
limitations or restrictions on its right to disclose the 
technical data outside the Government. 

(c) When the requirements of (a) and (b) have been met 
and the contracting officer concludes that the 
acquisition of technical data or rights in technical 
data is necessary, the contracting officer should 
negotiate to acquire and use the technical data or 
rights in technical data to meet its specific needs in a 
manner that is least damaging to the developing 
contractor’s or subcontractor's identified property 
rights and economic interests. Such release or 
disclosure of the technical data by the Government to a 
third party will be subject to a prohibition against 
further release, disclosure, or use of such technical 
data for commercial purposes by the third party unless 
otherwise permitted by the developing contractor or 
subcontractor. 


The provisions at (a) would prohibit the contracting officer 
from considering acquisition of technical data when 
alternatives clearly exist that will meet the Government's 
needs with less damage to the contractor's economic interest 
in the technology and less short and long term cost to the 
Government . 

The provisions at (b) would provide guidance to the 
contracting officer in the assessment of alternatives to 
Government acquisition and physical possession of technical 
data. Most importantly, these provisions would encourage the 
contracting officer to solicit actively proposals from the 
contractor on how to meet the Government's needs with less 
damage to the commercial value of the technology. Clearly, 
if the contractor's proposals do not adequately address the 


Government's needs, would require substantial resources to 
implement and administer, or appear to be frivolous, then the 
contracting officer would reject them in accordance with the 
provisions in (b) (2) . The dialogue with the contractor as 
envisioned here would be virtually costless. However, the 
benefits to the Government are likely to be significant, 
since this dialogue would promote consideration of all 
feasible alternatives and reduce the opportunity costs 
associated with losses of technological advantage and 
reductions in the competitive base. 

The provisions at (c) simply state that, if the Department 
must exercise or acquire rights in technical data beyond 
those specified as "unlimited rights" in Section 227.472- 
3(a), it would provide, wherever possible, protections 
against further disclosure. 

[b ] Conditions for Commercial Use of Technologies 
Exclusively Funded Bv the Government. The acquisition 
procedures presented above would be supplemented by more 
explicit guidance for the contractors and contracting 
officers regarding implementation of Government Purpose 
License Rights. The Department's Section 227.472-3 (a) (2) 
should be replaced with the following: 


Section 227.472-3 (a) (2) It is the policy of the 
Government to encourage the use of technologies 
developed under Government contracts for 
commercialization. When tbe development of an item, 
component, identifiable subpart thereof, or process was 
developed exclusively with Government funds and access 
by or on behalf of the Government to the technical data 
relating to that item, component, identifiable subpart, 
or process is required, the Government will obtain 
Government Purpose License Rights if: the contractor or 

subcontractor notifies the contracting officer of its 
intent to commercialize the technology depicted or 
described by the technical data, unless the technical 
data must be ‘publicly disclosed to meet the 
Government's specifically identified objectives and the 
requirements of Section 227.472-2 have been met. 

(i) Government Purpose License Rights shall be royalty- 
free and subject to reasonable time limitations as 
agreed to by the parties. Time limitations are 
necessary to ensure that the technology embodied in the 
technical data is not suppressed or abandoned and to 
offer commercial opportunities to other parties. Time 
limitations may be determined in part by the 
contractor's contribution to the development of the 
technology, the contractor's past history of 
commercialization of technologies developed under 
Government contract (if known) , likely economic life of 


the technology, and an assessment of the potential net 
social benefits that may be provided by an expansion of 
commercial opportunities to other parties. 

(ii) The Government should negotiate with the developing 
contractor or subcontractor any procedures (for example, 
those to be specified in any direct licensing or 
nondisclosure agreements) that may be required to ensure 
that the Government has the necessary access to the 
technical data to meet the Government's competition 
objectives. These procedures should be specified in an 
agreement as soon as practicable during the research and 
development phase of the contract under which the 
technical data are developed. Such agreements may 
include an option for any future licensee to purchase 
technical assistance from the developing contractor. 
The contracting officer should negotiate payment to be 
made to the developing contractor in accordance with the 
costs of providing technical assistance and that 
contractor's contribution to the development of the 
technical data. 

(iii) If the contractor or subcontractor does not notify 
the contracting officer regarding an intent to 
commercialize the technology, does not agree to 
commercialize the technology within a reasonable time 
period, or fails to compl^ with any agreements 
concerning use of the technical data by or on behalf of 
the Government, then the Government may obtain 
unlimited rights in such technical data and all 
requirements in these regulations that pertain to 
unlimited rights data will apply. 

(iv) If the requirements of Section 227.472-2 have been 
met and the Government concludes that the acquisition of 
technical data or rights in technical data is necessary, 
then the Government should not impose any limitations or 
restrictions on the contractor or subcontractor's 
concurrent right to also use the data for its own 
commercial purposes (unless specifically prohibited from 
doing so by statute or for national security reasons) . 
Any release or disclosure by the Government to a third 
party or use by a third party for Government purposes of 
the technical data to which the developing contractor 
has obtained exclusive commercial rights will be made 
subject to a prohibition that the third party may not 
further release, disclose, or use these technical data 
for commercial purposes unless otherwise permitted by 
the developing contractor- 

(v) All direct costs incurred by the developing 
contractor or subcontractor to negotiate the rights to 
commercialize a technology developed with Government 
funds and any procedures to provide Government with 


necessary access to the technical data are not 
reimbursable by the Government. 


The conditions at (a) (2) (ii) would provide that a contractor, 
who for a period of time receives the exclusive right to use 
the technologies developed exclusively with Government funds, 
would be obligated as appropriate to provide the 
corresponding technical data to other potential suppliers. 
The Government and the developing contractor would specify in 
a contract how an exchange of such technical data would be 
made between the developing contractor and any potential 
suppliers. With this approach, the Government would not 
become directly involved in the distribution of the technical 
data unless the developing contractor fails to meet the 
exchange conditions as specified in a contract, in which case 
he would lose the commercial rights and the Government would 
claim unlimited rights to those technical data. Clearly, if 
the contracting officer should have any serious reservations 
about the long term availability of the technical data, then 
he could require in a contract that the technical data be 
placed in escrow. 

Under these procedures, the Government’s administrative costs 
to manage, verify, and store the technical data would be 
reduced substantially. The direct responsibility for 
maintaining and retrieving the data, f&r the most part, would 
be on the contractor, not the Government- Because the 
developing contractor will be responsible for entering into 
any nondisclosure agreements (based on a model agreement that 
would reflect accepted commercial practice) with potential 
Government suppliers and monitoring such agreements, he will 
have greater assurance that the technologies in which he has 
invested substantial resources for further development and 
marketing will not be used by a potential Government supplier 
for commercial purposes. The Government would become 
directly involved in the completion of nondisclosure 
agreements with potential suppliers only when the Government 
has taken physical possession of the data and certain limited 
circumstances apply. Finally, the Government also would be 
able to allocate its resources to better management of 
technical data that are necessary for form, fit, and 
function, operation, maintenance, repair, training of 
employees, etc. 

These conditions of commercial use would impose a threshold 
determination of the contractor's interest. If the 
contractor ' s burden of meeting the conditions of commercial 
Use, including any maintenance and retrieval activities for 
the purpose of exchange of the technical data with potential 
suppliers, exceeds the likely benefits to be derived from 
commercial application of the technology, then the contractor 
most likely would not ask for Government Purpose License 
Rights or would receive them with the full understanding that 


the Government may disclose the related technical data to 
potential suppliers for Government purposes, i.e., with 
higher risk of disclosure. 

These acquisition procedures at 227.472-2 and conditions of 
commercial use at 227 . 472-3 (a) (2) would increase competition 
in the long term and significantly decrease the Department’s 
procurement lead time. First, more companies would enter the 
contract process if, as the developing contractor, they would 
have access to commercially valuable technologies developed 
under Government contract. Increasing competition in private 
and Government markets will encourage contractors to take 
full advantage of technological opportunities, including 
those provided by the Government. Second, we are likely to 
see an increase in product availability and innovation, as 
companies apply -technologies developed under Government 
contract to produfce new products or enhance existing ones. 
Third, we should f see faster and more complete delivery of 
technical data to potential suppliers. The exchange of 
technical data with potential suppliers would be a 
contractual obligation of the developing contractor; failure 
to meet that obligation could result in loss of the 
contractor's commercial rights and could diminish 
considerably the return on his investment. Also, we would 
eliminate the time and resources required for the Government 
to serve as the intermediary in the data exchange between 
contractors. For example, if the potential supplier receives 
a technical data package that appears to be incomplete or 
inaccurate, then he would immediately contact the developing 
contractor for clarification of his particular problem and 
avoid the otherwise elongated process of dealing through the 
Government. Fourth, because mere delivery the technical data 
to a potential supplier is often insufficient, -this approach 
would provide the means for the potential contractors to 
request directly technical assistance from the developing 
contractor as prrt of the exchange of technical data. Such 
technical assistance would be tailored to meet the particular 
needs of each potential supplier, since he would pay for any 
assistance costs. In sum, we would save procurement time and 
Government resources, would increase competition, and would 
enhance the effective use of technical data packages. 

This approach to Government Purpose License Rights would also 
be useful in guiding the contracting officer during 
negotiation of rights to technical data developed with 
private and Government funds. We would therefore urge the 
Department to expand the potential use of Government Purpose 
License Rights or variations thereof to mixed funding 
situations. 

(2] Definitions The new definitions in the rule in Section 
227.471 for "developed exclusively at private expense" and 
"developed exclusively with Government funds" appear to limit 


arbitrarily those technical data that will be considered to 
pertain to an item, product, or process developed at private 
expense. These definitions seem to thwart indirectly not 
only the intentions of the Executive Order, but also the 
requirements of the Defense Authorization Act of 1987 
regarding protections for technical data developed at private 
expense. 

[a] Definition of "Developed Exclusively at Private 
Expense. " The Department defines "developed exclusively at 
private expense" as: 

"in connection with an item, component, or process, that 
no part of the cost of development was paid for by the 
Government and that the development was not required as 
an element of performance under a Government contract or 
subcontract . " 

The Department then defines "required as an element of 
performance" as: 

"in connection with the development of an item, 
component, or process, that the development was 
specified in a Government contract or subcontract or 
that the development was necessary for performance of a 
Government contract or subcontract . " 

Under these definitions, the Department apparently would 
categorize technical data pertaining to an item, component, 
or process developed by the contractor solely with his 
resources as Government funded, as long as that item, 
component, or process was in any way necessary to complete 
the tasks defined by a contract or subcontract.'- 

These definitions do not appear to contribute to the 
achievement of any of the objectives identified previously. 
The Department's approach clearly will not encourage a 
contractor to spend his scarce resources to improve 
performance under a contract or to provide his superior 
product to meet the requirements of a contract if, as these 
definitions seem to imply, we intend to deny that contractor 
the proprietary rights to that technology. The objective of 
a technical data rights regulation should not be to limit 
wherever possible those technical data to which the 
contractor can claim proprietary rights, especially when the 
such an approach will seriously erode the competitive and 
technology base available to the Department. 

We propose an alternative definition of "exclusively at 
private expense," which would meet the objectives of a 
technical data regulation: 


"Exclusively at Private Expense" as used in this subpart 


means that any of the direct costs of development of the 
item, component, identifiable subpart thereof, or 
process in which the technical data are embodied has not 
been paid in whole or in part by the Government . 
Go vernment— sponsored independent research and 
development and .bid and proposal costs are not to be 
considered Government funds. Payments to the contractor 
for indirect costs incurred under a Government contract 
are not to be considered Government funds when the 
direct costs of developing the item, component, 
identifiable subpart thereof, or process in which the 
technical data are embodied has not been exclusively 
funded by the Government." 


[b] "Developed Exclusively with Government Funds ." The 
Department defines "developed exclusively with Government 
funds" as: 

"in connection with an item, component, or process, that 
the cost of development was directly paid for in whole 
by the Government or that the development was required 
as an element of performance under a Government contract 
or subcontract . " 

By applying two mutually exclusive tests — (1) paid for in 
whole by the Government or (2) required as an element of 
performance, the Department could claim unlimited rights to 
technical data even if the Government played a minor role in 
the development of the item, component, or process. For 
example, under the Department's definition, if the 
development of an item, component, or process was required as 
an element of performance under a contract, then the 
Department would claim that the technical data pertaining to 
the item, component, or process were " exclusively Government 
funded" even when the contractor provides 99 percent of the 
development funds. 

Furthermore, under this definition together with the 
definition of "required as an element of performance," the 
Department could obtain unlimited rights in any technical 
data, regardless of the mix of funding, as long as the 
development of the item, component, or process was necessary 
for the performance of the contract. Consequently, if a 
contractor develops an item solely using his resources and 
the item was used in the development of a product for the 
Government, then the technical data pertaining to the 
contractor's proprietary item will revert to the Government 
as unlimited rights data. 

The Department's claim of unlimited rights for such technical 
data will seriously reduce the contractor's incentive to make 
available to the Government his state-of-the-art technology 
or to use substantial resources to further develop a product 


under a Government contract. The opportunity costs of such a 
program will be incurred by the Department of Defense, as 
losses in the competitive and technological base. 

We urge the Department to consider an alternative definition 
of "developed exclusively with Government funds," which would 
avoid would avoid these costs: 


"Developed Exclusively with Government Funds," as used 
in this subpart, means that the direct costs of 
development of the item, component, identifiable subpart 
thereof, or process have been paid in whole by the 
Government and that such development was specified as an 
element of performance under a Government contract." 


[ 3 ] Rfidimdancv and Burden of the Notification Requireme nts 
in Sections 227.472-3 and 227.473-1. The Department's rule 
appears to require at least four separate documents from the 
contractor or subcontractor regarding the identification of 
rights in technical data: (a) a "preaward notification" 
(227.473-l(a) (2) ) to identify products or processes that 
would result in delivery of technical data to. the Government 
with other than unlimited rights; (b) "continual postaward 
notification" (227 . 473-1 (a) (3) ) during performance of the 
contract prior to coiumittm^ to trie use of a privately 
developed product; (c) a "certification" (227. 473-1 (a) (4) ) to 
accompany any response to a solicitation and the 
notifications of (a) and (b) , which is to provide an 
identification of the contract under which the technical data 
are or were delivered, the expiration date and limitation on 
the Government's use, and an authorization for the 
contracting officer to request additional information to 
evaluate the assertions; and (d) a "listing" (227.472-3) of 
technical data delivered with other than unlimited rigtits as 
required by the clause at 252.227-7013. 

The Paperwork Reduction Act of 1980 as amended (44 U.S.C. 
Chapter 35) and its implementing regulations at 5 CFR 1320 
require that any collection of information from the public 
cannot be duplicative with any other collection by the 
Federal Government and that such collections of information 
must be the least burdensome necessary to meet the Federal 
agencies clearly identified needs. The notification 
requirements in the Department ' s rule do not appear to meet 
either of these requirements. We recommend that the 
Department simplify the notification procedures to eliminate 
the redundancy and reduce the burden. 

The listing requirement in Section 227.472—3 and the clause 
at 252.227-7013 raises other concerns as well. According to 
the Department's rule, if the contractor mistakenly does not 
include in this listing technical data pertaining to a 


privately developed product, then the Government will claim 
unlimited rights to those data. Apparently, the Government 
will claim such rights even if the contractor has 
legitimately stamped "limited rights" on the technical data 
package simply because the contractor failed to include the 
data on the list. This provision is completely alien to the 
objectives of a technical data rights regulation and may be 
contrary to the express provisions in the law. With this 
requirement, the Department seems to be attempting to catch 
the contractor or subcontractor with an incomplete list and 
thereby claim unwarranted rights to technical data. The 
added risk associated with this listing certainly will not 
encourage contractors to make their state-of-the-art 
technologies available to the Government and will most 
likely discourage further development and innovation of 
technologies developed under Government contract. Further, 
the added risk provides no new information to the Government, 
since the list appears to be redundant with the three other 
notification requirements in the rule. 

We would therefore urge that you consider a streamlined 
approach that will meet the Government's need for information 
at considerably less cost to the contractor or subcontractor: 


227.473-1 Procedures for establishing rights in 
technical data \ 

(a) Notification. When the technical data pertain to an 
item, component, identifiable subpart thereof, or 
process developed exclusively with Government funds, the 
Government, in accordance with 227.472-3 (a) (2) , will 
obtain Government Purpose License Rights^ for the time 
specified in an agreement with the contractor or 
subcontractor. When technical data developed 
exclusively at private expense are to be used in a 
Government contract, the contractor or subcontractor, to 
the maximum practicable extent, should declare the use 
of such data before the contract is awarded. 

(i) If delivery of technical data developed at private 
expense is expected under a Government contract, the 
provision at 252.227-7035, "Notification of Limited 
Rights in Technical Data," shall be included in the 
solicitation. Under this provision, offerors are 
required to identify to the maximum practicable extent 
the use of the items, components, identifiable subparts 
thereof, processes, or computer software that would 
result in technical data to be delivered to the 
Government with limited rights. 

(ii) Any technical data delivered to the Government with 
limited rights must be identified in a contract prior to 
the delivery of the technical data to the Government. 
This is necessary for the Government to make informed 


judgments concerning the life-cycle costs of alternative 
means of achieving competitive procurement of items, 
components, processes, subparts, or computer ^ software 
and to ensure Government protection of technical data 
developed exclusively at private expense. 

(iii)The Government may challenge in a timely manner in 
accordance with 227.473-4 assertions by the contractor 
or subcontractor that the technical data are developed 
exclusively at private expense. 

(b) Identification of restrictions on Government rights. 

(1) The clause at 252.227-7035 requires offerors and 

contractors to notify the Government of any restrictions 
or potential restrictions on the Government's right to 
use or disclose technical data pertaining to an item, 
component, identifiable subpart, process, or computer 
software that are required to be delivered under the 
contract. This notice advises the Government of the 
contractor's or any subcontractors ' s intended use of the 
items, components, processes, subparts, and computer 
software that are required to be delivered under the 
contract and that: (1) have been developed 

exclusively at private expense (see 227. 472-3 (b)) ; and 

(2) embody technology thajt the contractor or 
subcontractor intends to commercialize (see (227.472- 
3(a)). 

(c) Certification of Intent to Commercialize or to Use 
Items,* Components, Subparts, Processes, or Computer 
Software Developed with Government Funds. In accordance 
with 227.472-3, the developing contractor or 
subcontractor must provide within a reasonable period of 
time written certification of its intent to 
commercialize the technology embodied in items, 
components, subparts thereof, processes, or computer 
software that have been developed exclusively with 
Government funds. 

(d) Establishing rights in technical data. After 
receipt of a contractor's or subcontractor's 
notifications and certifications in accordance with (a) , 
(b) , and (c) the contracting officer, when the 
requirements of 227.472—2 have been met, should enter 
into agreements establishing the respective rights of 
the parties in the technical data pertaining to any 
item, component, identifiable subpart, process, or 
computer software so identified. The respective rights 
shall be based on a consideration of the requirements 
and standard rights as provided in Section 227.472-3 and 
on negotiations pursuant to 227.472—2 and 227.473—1 and 
shall be documented to the maximum practicable extent in 
written agreements made part of the contract. These 


agreements should be established prior to the 
contractor * s or subcontractor * s commitment to use the 
item, component, identifiable subpart, process, or 
computer software, but must be established no later than 
delivery of the technical data or computer software to 
the Government. Before agreeing to include any 
description of rights in technical data pertaining to 
any item, component, process, subpart, or computer 
software in the agreement, the contracting officer 
should assess the reasonableness of the contractor's or 
subcontractor ' s assertion and in accordance with the 
requirements of 227.472-2 consider the likely impacts of 
such assertion on the Government's needs. After such an 
evaluation the contracting officer may: 

(i) concur with the contractor's assertion and conclude 
the agreement? 

(ii) if the contracting officer has evidence of 
reasonable doubt about the current validity of the 
offeror's assertion, submit to the offeror a written 
request, which includes documentation of the evidence of 
reasonable doubt, to furnish evidence of such the 
assertion; or 

(ii.i)if the requirements of 227.472-2 have been met and 
the acquisition of technical datal or rights to technical 
data is necessary, enter into negotiations with the 
contractor to establish the respective rights of the 
parties in the technical data or computer software. 


[4] Redundancy of Section 227 . 473-1 (b) (2) (ii) fB) . This 
Section in the Department's rule indicates that the 
contracting officer will not negotiate Government Purpose 
License Rights if the technical data are needed for immediate 
competition and protection of the contractor's rights would 
be "unduly burdensome on the Government." 

The application of the first test — needed for immediate 
competition — is unclear, since the definition of "immediate" 
is not provided in the rule. It is difficult to imagine a 
competition that is needed before a contract with the 
developing contractor is signed by the respective parties. 
Since the procedures under which the developing contractor 
would exchange any technical data in which he has a 
commercial interest should be specified in a contract in the 
early stages of development, the application of the first 
test would seem to be a very rare event. This apparently 
narrow construction is fortunate, if correct, because any 
other interpretation of "immediate" would seem to 
unnecessarily discard opportunities for commercial use of 
technologies developed under Government contract and, hence, 
result in losses of technologically advanced defense products 


for the Government. 

The contracting officer will also lack guidance on the 
annl icationof the second test— unduly burdensome, which also 
lacks definition in the Department's rule. We would suggest 
that the rule include guidance to the contracting officer in 
accordance with the acquisition procedures we provide at item 
nirai This will clearly articulate the evaluation process 
thlt the contracting officer should follow in determining 
when negotiation is appropriate. Ihus, this Secti on could be 
eliminated and a reference to our proposed 227.472 2 proviaeq 

in its place. 

r 5 1 clauses and Reportin g Requirements. We would also urge 
that the Department review and simplify wherever Possible the 
reporting requirements in the rule. In accordance with the 
Paperwork Redaction Act, information collections in i Federal 
aaency regulations must be necessary, must be the least 
burdensomemeans to meet the agency's need, and cannot be 
duplicative with any other Federal collection of information. 
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Dear Mr. Lloyd: 



The University of Connecticut wishes to submit the following comments with 
respect to the interim rule published at 53 FR 10780 under the DEARS Subpart 
227.4 - Technical Data, Other Data, Computer Software, and Copyrights and the 
clause at 227.252-7013. 

Our position with respect to data rights on federally funded research is 
summarized below, followed by our recommended revisions to the interim rule. 


UNIVERSITY POSITION 

Public Law 96-517, as amended, by giving nonprofit organizations and small 
businesses the right to own and commercialize patentable inventions resulting 
from federally funded research grants and contracts, has facilitated stronger 
research relationships and technology transfer between universities and 
industry . 

University technology, however, involves not only patentable inventions but 
technical data and software. The absence of a federal policy for technical data 
and software which parallels that for patentable inventions is a substantial 
disincentive blocking the effective commercialization of many technologies by 
U.S. industry. 

The University of Connecticut position was presented by COGP representatives 
in testimony presented on April 30, 1987, before the House Subcommittee on 
Science, Research and Technology. That testimony strongly endorsed Section 
1(b)(6) of the April 10, 1987, Executive Order, "Facilitating Technology 
Transfer" and is included as Attachment 1. 
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UNIVERSITY COMMENTS ON INTERIM RULE 


Our comments 


.forth 


below 


and 


on the interim rule and recommendations for 
amplified in Attachment 2, General Comments. 


revision 


are set 


Recommendations 1 through 8 would revise the regulations and the applicable 
contract clause in a manner intended to ensure that the rights acquired by the 
government from all contractors are adequate to meet essential Government 
purposes but not so broad as to inhibit the transfer of the technology or 
discourage industrial companies from investing in its further development and 
commercialization. 


Recommendation 9 is an alternative directed solely at nonprofit contractors. 
Although we view it as preferable from a university standpoint, it is submitted 
as an alternative and not as a sole recommendation, in as much as we believe the 
effective transfer of technology to enhance U.S. competitiveness depends on 
adopting the same underlying principles for all R&D contractors including 
industrial organizations and federal laboratories*, as we are recommending for 
universities and other nonprofit institutions. 


A- GENERAL ACQUISITION POLICY 

The acquisition policy set forth in Part 227.472-1 of the interim rule 
implies that only the government itself can fulfill its obligations with respect 
to the dissemination of research results. The University recommends two changes 
to recognize the traditional and increasingly active role of universities in 
disseminating the results of Federally funded research. 

Recommendat ions 1 and £ 

Under 227.472-1 (b) - Add the following sentence: 

"Universities and other nonprofit organizations, on the other hand, play an 
important role in disseminating the results of fundamental research to the 
industrial sector and government policy should not inhibit that transfer." 

Under 227.472-1 (c) - Add the underlined phrase so that the second sentence 

reads as follows : . . 

"When the Government pays for research and development, it has an obligation 
to foster technological progress through wide dissemination of the 
information by the Government or through technology transfer programs 
conducted by the contra ctor and, where practicable, to provide competitive 
opportunities for other interested parties." 

B. IMPACT OF UNLIMITED GOVERNMENT RIGHTS 

Under the interim rule, the government acquires unlimited rights to technical 
data and to computer software : generated in the course of a contract whether or 
not it pertains to parts, components or processes needed for reprocurement; 
whether or not the government has a need for it; and whether or not it has been 
specified for delivery. 

As set forth in Attachment 2, General Comments, this creates major 
difficulties for the universities by discouraging collaboration with industry 
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and by requiring the almost impossible task of identifying and segregating 
technical data and computer software attributable to a specific time period on a 
research program which has been generating data and software cumulatively over a 
much longer period. The existence of unlimited rights in the government, 
whether or not exercised, seriously inhibits the contractor's ability to 
effectively transfer technical data and software to the commercial sector. 


These views are substantially the same as those expressed by Federal 
laboratory personnel in the GAO study "Technology Transfer - Constraints 
Perceived by Federal Laboratories and Agency Officials" (GAO/RCED-88-116BR) , 
which was issued in March 1988. An excerpt from that report is included in 
Attachment 2 . 


The University believes that any rights which the government obtains in 
technical data and computer software should be limited to data for which the 
government has a need which cannot be met by other means or which is 
specifically required to be delivered under the terms of the contract. We 
propose the following : 


Recommendations 3, 4, 5 

3. Minimum government needs. Under 227.472-2, add the following: 

"Where the technical data or computer software results from research 
and development contracts and does not pertain to items, components or 
processes to be competitively acquired or needed for repair, overhaul 
or replacement, DOD will encourage dissemination and commercialization 
by the contractor." . V 

4. Technical data. In the clause at 252.227-7013 under (b) (1) , 
Unlimited Rights, (and in the text at 227.472-3 (a) (1)), revise (i) and 
(ii) to add the underlined language: 

" (i) Technical data pertaining to an item, component, or process which 
has been or will be developed exclusively with Government funds 
/ provided the contracting officer has identified a specific need for the 
data and that need cannot be met through other means . . 


" (ii) Technical data resulting directly from performance of 
experimental, developmental, or research work where delivery of such 
data was specified as an element of performance under a Government 
contract or subcontract . " 

5. Computer software. In the clause at 252.227-7013, under (c) (2), 
Unlimited Rights, revise (i) and (ii) by adding the underlined 
language : 

"(i) Computer software resulting, directly from performance of 
experimental, developmental or research work where delivery of such 
software; was specified as an element of performance in this or any 
other Government contract, or generated as a necessary part of 
performing a contract, where delivery of such software is specified as 
an element of performance ." 
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C. GOVERNMENT PURPOSE LICENSE RIGHTS IN TECHNICAL DATA 


Subparagraph 227.472-3 (a) (2) of the interim rule provides 
unlimited Government rights under which the Government may 
Government purpose license rights To encourage commercial 
technologies developed under Government contracts..." 


an exception to 
agree to accept 
utilization of 


However, (2) (ii) provides that "the contracting officer should not agree to 
accept GPLR when - 


" (a) Technical data are likely to be used for competitive procurement 
involving large numbers of potential competitors, for items such as 
spares"; and 


"(B) Technical data must be published (e.g. f to disclose the results 
of research and development efforts." 


This pairing of competitive procurement and the dissemination of research 
results as functions for which commercial utilization will not be encouraged is 
both inexplicable and alarming to the universities. It can easily be 
interpreted as a specific constraint on the ability of universities to transfer 
technology generated in the course of basic and applied research programs, which 
appears diametrically opposed to the President's Executive Order 12591 and 
emerging Federal policy. 


Recommendation £ 

______ _ - ^ 

We recommend that 227.472-3 (a) (2) (ii) (B) be omitted and a new section, 

added: 

" (iii) When the government does not require immediate use of the data 
for competition and the contractor is a university or other nonprofit 
organization which has an interest in commercializing the data, the 
contracting officer will accept Government Purpose License Rights, 
which will expire after a specified period of time." 

D. GOVERNMENT ACQUISITION OF RESTRICTED RIGHTS IN COMPUTER SOFTWARE 

As noted by Federal laboratory officials in the GAO study cited in Attachment 
2, General Comments, the effective dissemination of software by those who 
created it requires the same policies as governs patents. Unlimited government 
rights have inhibited dissemination and commercialization. 

Software generated in the performance of university research, like that 
created in the Federal laboratories, is normally in a state of continuing 
development and enhancement that cannot be frozen at a point in time or neatly 
attributed to specific authors or funding. Its successful dissemination and 
commercialization frequently requires the continuing involvement of the original 
authors who created and understand its architecture and the intricacies of its 
source code. If an institution has established a program for the dissemination 
of computer software,, that institution should be free to pursue it. 

Recommendation 7 


With respect to computer software, 


in the clause at 252.227-7013, 


PAGE 5 




revise (c) (1) Restricted Rights by adding a new subparagraph (iii) 
which would parallel the proposed new subparagraph (iii) under GPLR 
above : . 

" (iii) In cases where the Government would otherwise be entitled to 
unlimited rights, unless the Contracting Officer determines during the 
identification of needs process that unlimited rights are required for 
the purposes of competitive procurement of supplies or services, the 
contracting officer shall agree to accept restricted rights when the 
contractor is a small business or nonprofit organization which agrees 
to commercialize the technology." ; 

E. NEGOTIATION FACTORS 

As elaborated in Attachment 2, General Comments, it is quite likely that 
technical data and computer software generated in the performance of university 
research will be the cumulative result of continuing research conducted over a 
period of time with multiple sources of funding and may involve the 
participation of students and others whose effort is supported by university 
funds or other support. It is, therefore, quite likely that university research 
will frequently involve mixed funding. 

Consequently, it is desirable that some norm be established to guide the 
negotiation of government-university rights in technical data and computer 
software . 

Under 227-473-1 (b) (2) a series of negotiation factors and negotiation 
Situations are provided as guidance for the contracting officer when negotiating 
rights in technical data developed with mixed funding or when the Government 
negotiates to relinquish rights or to acquire greater rights. 

The University believes it is essential that guidance be added for situations 
involving technical data generated in the course of research conducted by 
universities and other nonprofit organizations. 

Recommendation 8 

Add the following new subparagraph to (b) (2) (ii) : 

" (D) When the government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit which 
is interested in commercializing the data, the government will 
negotiate Government Purpose License Rights which will expire if the 
contractor fails to make reasonable efforts to pursue 
commercialization." 



F. AN ALTERNATIVE RECOMMENDATION - ADOPT ALTERNATE II 

Technical data and computer software generated in the course of university 
research rarely involves the competitive procurement of items, components, 
parts, and processes. Consequently, data regulations focused primarily on 
competitive procurement are particularly inappropriate for university research. 
''Modifying those regulations so that they do not inhibit the transfer of 
technology between universities and the commercial sector is exceedingly 
difficult. 
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The applicable clause, 252.227-7013, does contain, in Alternate II, 

revisions that would be significantly more appropriate and workable for 
university research than those addressed above. Part 227.479 Small Business 
Innovative Research Program (SBIF Program) , in response to Public Law 97-219, 
requires' in subparagraph (d) that the clause at 252.227-7013, with its Alternate 
II, shall be included in all contracts awarded under the SBIR Program which 
require delivery of technical data or computer software. 


The following recommendation is, therefore, provided as an alternative to 
recommendations 4 through 8, set forth in B through E above: 

Rec ommendation 9 

Establish a new section 227.483 providing colleges and universities 
with rights in technical data and computer software comparable to those 
provided in Section 227.479 for the SBIR Program; or modify Section 
227.479 by revising the title to read "Small Business Innovative 
Research Program (SBIR Program) and University Research Programs" 

Add the following new paragraph (e) : 

" (e) The clause at 252.227-7013, Rights in Technical Data and Computer 
Software, with its Alternate II, shall be included in all contracts 
awarded to colleges and universities for the conduct of basic or 
applied research, which do not require the delivery of technical data 
or computer software needed by the Government for the competitive 
procurement of items, components, or processes." 

In Section 227.471, Definitions, modify the definition of Government 
Purpose License Rights to read in Part: 

"and in the SBIR Program and for colleges and universities, computer 
software . . . . " 

We appreciate the opportunity to comment. 

Sincerely, 


Richard J. 

Director Office of Grants & Contracts 

~rLrr><^ 

Thomas G. Giolas 

Dean of the Graduate School and 

Director of the Research Foundation 
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There are many answers because they are many elements which are 
essential to the transfer process. One of them, however, is a government 
policy which provides at the outset, not through the waiver process, that - 

The ownership and the right to disseminate the research result and 
transfer the technology remain in the university which created it, 
and 

The rights acquired by the government are adequate to meet 
essential government purposes, but not so broad as to inhibit the 
transfer of the technology or discourage industrial companies from 
investing in its further development and commercialization. 

And the government has, at least in part, had such a policy since 1980, 
when P.L. 96-517 gave nonprofit organizations and small businesses the right 
to own and to commercialize patentable inventions resulting from Federally 
funded research grants and contracts. 

Impact of P.L. 96-517 

In my view, P.L. 96-517 and the amendments of P.L. 98-620, have had a 
significant and positive impact, starting with the elimination of some 26 
different Federal patent policies, many of them involving the cumbersome 
waiver procedures which large business contractors find so troublesome 
today. 

In addition, P.L. 96-517 has facilitated stronger research 
relationships between universities and industry. It has also encouraged the 
creation or expansion of university activities directed toward the transfer 
of university generated technology; 

The MIT Technology Licensing Office which Mr. Preston directs is 
typical of the kind of activity in which a growing number of universities 
are engaged. It involves the transfer of technology by individuals with 
technical backgrounds and business experience who understand both the 
technology and the complications of transferring it to the commercial 
sector. 

Dealing with Multiple Intellectual Property Rights 

As universities have become more active in technology transfer, 
however, it has become increasingly obvious that the effective transfer of 
university generated technology requires dealing with a combination of 
intellectual property .rights. 

For example, a number of universities, including MIT, are working on 
nuclear magnetic resonance (NMR) imaging devices because, unlike x-rays used 
in CAT scans, magnetic fields have no known toxic side effects. But. to 
achieve the accuracy of CAT scanned images requires a sophisticated and 
integrated hardware and software system. 
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Any rights which the government obtains to technical 
data or software be limited to rights in data 
specifically required to be delivered or prepared under 
the terms of the contract or grant; and 

The Government acquire a royalty free license to use 
such technical data or software for specific government 
purposes, but not including the right to use it in a 
manner which might inhibit the transfer and 
commercialization of the technology by the university 
which created it or by the university’s licensees. 


\ 


Attachment 2 - GENERAL COMMENTS 


1. GOVERNMENT ACQUISITION OF UNLIMITED RIGHTS TO ALL DATA GENERATED 

The Government’s acquisition of unlimited rights to technical data and 
computer software under 227.472-7013, which extends to everything generated, 
originated, developed, etc., in the course of a contract, is so broad that 
it creates a number of serious difficulties for universities and for other 
organizations performing Government research contracts.. 

Discouraging Universitv-Industrv Interactions 

Prior to the passage of Public Law 96-517, many industrial companies 
were reluctant to support university research in areas of concurrent federal 
support. There were a variety of federal policies with respect to rights in 
inventions and no assurance in many that the university would be permitted 
to retain title and to license the industrial sponsor on an acceptable 
basis. Where rights could only be acquired by a time-consuming waiver 
process, there was no certainty of success. After the passage of P. L. 
96-517, when the universities were in a position to retain title to 
inventions resulting from Federal projects and license them on reasonable 
and predictable terms, industrial companies showed significantly more 
enthusiasm for funding research in areas of Federal interest and acquiring 
license rights and reduce to practice those inventions which were conceived 
with Federal research funding. 

The same situation exists today with respect to computer software and 
other technical data as existed for patentable inventions prior to 1980. 
Industrial companies are reluctant to fund the development of software at 
universities when a Federal agency acquires unlimited rights in all software 
developed, whether or not the government has a need for it, and is in a 
position to make that software available to all comers without restriction. 

These views are substantially the same as those expressed by Federal 
laboratory officials as reported in the GAO study "Technology Transfer - 
Constraints Perceived by Federal Laboratories and Agency Officials" 
(GA0/RCED-88-116BR) , which was issued in March 1988. As summarized in the 
transmittal letter (B-207939) to that report, the findings deal ing with 
computer software are as follows: 

"In summary, the federal laboratory and agency officials we 
interviewed support the thrust of legislation and executive 
actions during the past 10 years to improve the link between the 
federal laboratories’ technology base and U.S. business. These 
laws authorize federal laboratories to patent and exclusively 
license inventions and collaborate with businesses on research and 
development. Many of these officials, stated, however, that the 
four identified constraints need to be addressed to further 
improve the effectiveness of .their laboratories’ technology 
transfer efforts. They believe that removing or reducing these 
constraints would (1) provide more incentives to transfer computer 
software technology to U.S. businesses, (2) encourage U.S. 
businesses to make better use of federal laboratory resources, and 
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research team an opportunity to advance the state of the .art. Consequently, 
the data and software which it generates is the cumulative results of a 
continuing program which cannot be frozen in time. 

FCCSET Policy Statement 

In sharp contrast to the policy reflected in the interim rule, a 
government-wide data policy statement developed (but never issued) by a 
subcommittee of the Federal Coordinating Council for Science, Engineering 
and Technology (FCCSET) contained the following statement in its February 
1985 revision. Although the subcommittee was disbanded before issuing a 
final policy statement, the language is particularly realistic from a 
university standpoint: 

"...It must also be recognized that in many cases the data will 
build upon past experience, expertise, know-how and organizational 
abilities which the contractor or subcontractor brings to the 
project. As a practical matter, it is not likely that a 
meaningful segregation can be made between the know-how and 
expertise generated under the contract and the know-how and 
expertise which the contractor previously possessed and applied to 
the contract." 

" Any rights which the government obtains to technical data will 
be limited to rights in data specifically required to be delivered 
or prepared under the terms of the work statement, reporting 
requirements, or specifications of the contract or grant. Broad 
and sweeping terminology giving the government rights in ‘all data 
first produced or generated in the course of or under this 
contract’ or ‘in all data generated under this contract whether or 
not delivered’ should be avoided." 

This, of course, is particularly true of software, which is constantly 
being developed, refined, debugged, enhanced, used for derivative works, and 
issued and reissued in successive releases. 


$ 
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Aerospace and Defense Division 
Aircraft Wheel and Brake Operations 
P.O. Box 340 
Troy, Ohio 45373 
(513) 339-3811 


FAX 513-339-3813 
TLX 288043 


May 24, 1988 


DEFENSE ACQUISITION REGULATORY COUNCIL 
The Pentagon, Room 3D139 
Washington, D.C. 20301-3062 

Attention: Mr. Charles W. Lloyd, Executive Secretary 

ODASP (P) DARs, c/o OASD (P&L) (MRS) 

SUBJECT: PAR CASE 87-303, INTERIM RULE ON RIGHTS IN 

TECHNICAL DATA 



The BFGoodrich Company, Aerospace and Defense Division, 

Aircraft Wheel and Brake Operations, develops, manufactures, 
and supports aircraft wheels and brakes for commercial, general 
aviation, and military customers worldwide. One of the keys to 
the success of our business in all of these markets is that all 
of our technical data has been developed by us at our expense. 
However, legal and regulatory changes over, recent years have 
threatened to erode or outright destroy our position with 
respect to proprietary data in the military market. 


Because of the need to protect our past and continuing 
investment in proprietary technical data we, along with several 
other companies, have become members of the Proprietary 
Industries Association (PIA). We have reviewed the comments on 
the interim rule prepared by PIA and endorse their position. 


We would like to emphasize, in particular, BFGoodrich' s 
objection to that part of the definition of "Developed 
Exclusively at Private Expense" which reads "... the 
development was not required as an element of performance of a 
Government contract or subcontract." First, this language 
would essentially require a contractor or subcontractor who 
wanted to declare his data for an item to be proprietary to 
know whether any Government contract or subcontract with any 
contractor or subcontractor ever required or was requiring the 
development of the same or equivalent item. This is not 
possible. Second, the language is not clear if the development 
required was to be performed at any time during or before the 
contract. It seems reasonable to conclude that the use of an 
item, developed at private expense btit used in the performance 
of a Government contract or subcontract would be declared 
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not to be developed exclusively at private expense, only 
because its development could have been interpreted as havxng 
been reguired under a particular contract or subcontract. 

The offending language should, therefore, be removed from the 
definition. Because of the reasons cited above, the additional 
language within the same definition which reads "All indirect 
costs of development are considered Government funded when 
development was reguired as an element of performance in a 
Government contract or subcontract" should be deleted. 

We appreciate the opportunity to comment on this most important 
subject. 

Sincerely, 

THE BFGOODRICH COMPANY 
— 

Ronald W. Hodges 

General Manager, Military Programs 
/ph 


National Tooling & Machining Association 
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PRECISION 


June 9, 1988 


HAND DELIVERED 

Mr. Charles Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD (P) DARS 

c/o OASD(ASL) (MRS) 

Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 

RE: DAR Case 87-303 


Dear Mr. Lloyd: 

l 

The National Tooling & Machining Association appreciates 
this opportunity to submit these comments on the proposed 
revisions to DoD FAR Supplement provisions implementing the 
Fiscal Year 1988 Defense Authorization Act, P.L. 100-180, 
section 808. 

NTMA represents the tooling and machining industry. This 
industry is composed of 14,000 plants almost all of which are 
small business concerns. These companies build special tools, 
dies, jigs, fixtures, molds, gauges, special machines 
(automation, robotics, and production lines) and precision 
machine parts or components. They use a wide variety of 
equipment and processes, including most machine tools from the 
simplest lathe to complex electrical-chemical milling, and 
electron-beam welding. They commonly achieve tolerances to one 
ten-thousandth of an inch and regularly use computers as an aid 
in design, machining, and control of operations. 

The tooling and machining industry is the cornerstone of 
modern mass production. The 1 4,000 companies in the industry 
serve virtually every other industry in the nation, from 
automotive to aerospace. Without the services of these thousands 
of highly competitive, small companies mass production would not 
exist. 
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NTMA member companies are ready, willing and able to provide 
DoD with high quality spare parts at a fraction of prices 
presently paid and with materially shorter lead times. However, 
they have been repeatedly precluded from bidding because the 
Government has incomplete data or because of prime contractor 
claims to rights in data. 

Less than 10% of the approximately $19.5 billion spent by 
the DoD on spare parts is awarded through open competition. 
Considering that costs savings of almost one-half have repeatedly 
been documented when spare parts contracts are openly competed 
the need for Government ownership of data rights is obvious. 

At the outset we note the difficult position in which the 
DAR Council is placed by recent legislative developments. 

It made no sense for Congress in section 953 of P.L. 99-500 
to weaken the rule requiring complete development at private 
expense at a time when technical data problems remain the 
greatest barrier to competitive spare parts contracts. For 
example the Air Force Logistics Command has screened 255,420 of 
the 873,420 parts in its inventory for possible competitive 
procurement and determined that not even restricted competition 
could be used to purchase 147 ,6 82 parts. Of these totally 
noncompetitive procurements, 73.5% were caused by data problems. 
More specifically, 3 4,545 parts or 23.4% of the noncompetitive 
purchases were because of proprietary claims, 28,791 parts or 
19.5% were because there was no technical data in the 
Government's possession and 45,304 or 30y6% resulted from 
incomplete data. It would appear that about 50% of these dollars 
spent without even restricted competition were caused by 
proprietary claims since proprietary claims are the cause of most 
incomplete data situations. @ 


@ AFLC Summary for Fiscal Year 1 985. A 1 984 Report of the OSD 
Technical Data Study Group entitled "WHO SHOULD OWN DATA RIGHTS: 
GOVERNMENT OR INDUSTRY?" is cited for the proposition that only 
4.1% of the parts in DoD's spare parts inventory are purchased 
noncompetitively because of proprietary claims. This figure is 
misleading for several reasons. First, in arriving at this 
figure the Study Group did not include the 26.7% of the parts 
which are coded "H" for incomplete data. As indicated by 
Oklahoma City Air Logistics Center Competition Advocate John 
Schultz, most incomplete data situations involve proprietary 
claims. Second, by considering the entire DoD spare parts 
inventory, jet engine parts are considered the same as nuts and 
bolts which obviously are not proprietary. A better measure of 
the impact of proprietary claims on competitive procurement would 
be to consider the dollar value under each procurement code. 
Finally, the study does not consider the numerous cases where 
proprietary claims cause competition to be restricted to approved 
sources, e.g.- a prime and its economically dependent 
subcontractor. 


2 


In addition, virtually all technical data is received for 
competitive review more than three years after final payment or 
delivery of the data. It clearly makes no sense to devote 
manpower to reviewing data rights until it is known what spares 
are needed. It is also clear that the DoD does not have the 
resources to review data rights claims in the limited time now 
permitted . 

We recognize that these are points for Congressional rather 
than regulatory action. However within the Congressional 
constraints of P.L. 99-500 and P.L 100-180 we believe there is 
room for improvement in the proposed regulation. 

Our comments are set forth below after a background 
discussion concerning the evolution of DoD data rules and what is 
needed by small businesses to compete for spare contracts. A 
complete understanding of what is needed for small businesses to 
compete is essential because this rule should not place more 
barriers than those mandated by P.L. 98—525 to those small 
businesses attempting to compete for DoD spare parts contracts 
and licensed foreign requirements. 

I. Background 

A. Historical Perspective 

1. Rules Promulgated by DoD in 1964 

The basic rules concerning the acquisition of technical data 
were promulgated by DoD in May 1964 in Defense Procurement 
Circular 6 and remained essentially unchanged until the recent 
enactment of Public Law 99-500. In order for a contractor to 
properly affix a limited rights legend to technical data under 
this longstanding rule, the data must pertain to an item, 
component or process that was (1) a trade secret (2) developed 
(3) at private expense. 

"Developed" was interpreted as meaning brought to at or near 
the point of practical application. In order for an item to have 
been considered as developed at private expense all development 
was required to have been at private expense. In other words, if 
the development of an item was funded with a mixture of 
Government and private funds, the Government obtained unlimited 
rights in data. 

Standard clauses have long required a contractor to 
substantiate its claims to rights in data by clear and convincing 
evidence for as long as it asserted them. 

2. The Defense Procurement Reform Act of 1984 

Congress enacted the Defense Procurement Reform Act of 1984 
as part of the FY1985 DoD Authorization Act, P.L. 98-525. The 
Act resulted from the immense cost to the taxpayer of 
noncompetitive spare parts procurements, many of which resulted 
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from spurious contractor claims to rights in data. P.L. 98-525 
added 10 U.S.C. 2320 and 2321 which are respectively entitled 
"Rights in technical data" and "Validation of proprietary 
restrictions" to the Armed Services Procurement Act. 

10 U.S.C. 2320 (a) required the promulgation of regulations 
defining legitimate proprietary interest. For the first time 10 
U.S.C. 2321 provided a statutory mechanism for challenging 
contractor proprietary claims. 

DoD proposed rules to implement P. L. 98-525 in the Federal 
Register of September 10/ 1985. Just as the regulations 
promulgated by DoD in 1964/ the regulations proposed under Public 
Law 98-525 would have permitted limited rights legends only to be 
placed on technical data for items developed completely at 
private expense. Those proposed regulations followed the 
interpretation of then existing rules. In order to be considered 
as developed at private expense under the 1985 proposed 
regulation/ an item would have had to have been brought to the 
point of practical application. The proposed rules also require 
"completed development ... without direct Government payment m 
order for a contractor to claim proprietary rights. This was 
consistent with the requirement that an item be brought to the 
point of practical application in order to be patentable and 
restated the rule under which the Government obtained unlimited 
rights when development was accomplished with a mixture of 
Government and private funds. 

NTMA was generally pleased with the, proposed implementation 
of the technical data provisions contained in P.L. 98-525 and 98- 
577. As stated in our October 1, 1985 comments "It is to the 
credit of the Defense Acquisition Regulatory Council that these 
proposed regulations show an inclination to protect the taxpayers 
interest." 

The regulation proposed under P.L. 98-525 was opposed by 
contractors intent on using the Competition in Contracting Act 
as a vehicle to increase their rights in data rather than 
competition. DoD officials publicly stated that they had no 
intention to use the Competition legislation rules to abolish the 
requirement of complete development at private expense in order 
for a contractor to obtain rights in data. The regulation was 
never promulgated in final form. 

3. FY 1987 Defense Authorization Act 
"Technical Amendments" 

Thwarted by the P.L. 98-525 rulemaking proceedings, 
lobbyists for large defense contractors accomplished their 
objectives through the enactment of purported technical 
amendments in the FY 1987 Defense Authorization Act, P.L. 99-500. 
These provisions materially weakened the DoD|s ability to obtain 
rights in technical data needed for competitive procurement. 
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Not surprisingly this leg islative attack on the taxpayers 
interest was enacted without the benefit of public hearings. On 
the House side it was added in markup in a provision described to 
members as a "technical amendment". On the Senate side it was 
enacted as the result of a floor amendment* 

The Rights in Technical Data provisions enacted in Public 
Law 99-500 constituted the most drastic change in DoD data policy 
since Defense Procurement Circular 6, which provides the basis 
for current rules, was promulgated by DoD in 1964. ,The P.L. 99- 
500 data rules are inconsistent with the P.L. 98-525 remedial 
measures enacted by Congress to reduce DoD's reliance on costly, 
noncompetitive spare parts contracts. More specifically, P.L 99- 
500 weakens the Government's position with respect to contractor 
rights in data in two significant areas. 

First . contrary to long established precedent, data rights 
are left up to negotiations where development results from a 
mixture of Government and contractor funding. As previously 
noted, under long-standing interpretations, the Government 
previously obtained unlimited rights to use such data for 
competitive procurement. 

Second . P.L. 99-500 for the first time places a time 
limit on the Governments right to challenge contractor data 
rights claims. 

Public Law 99-500 was silent as to the standard of proof 
necessary to justify claims to rights in, data. However, at the 
behest of large aerospace contractors, DoD reduced the standard 
of proof necessary to support claims to rights in data from 
"clear and convincing evidence" to "sufficient evidence." 

4. Executive Order 12591 

On April 10, 1987, President Reagan issued Executive Order ^ 
12591 entitled, "Facilitating Access to Science and Technology." 
Section 1. (b)(1) of the Executive Order requires Federal 
agencies, "to the extent permitted by law", to "cooperate, under 
guidance provided by the heads of other affected departments and 
agencies in the development of a uniform policy permitting 
Federal contractors to retain rights to software, engineering 
drawings and other technical data generated by Federal grants and 
contracts, in exchange for the royalty— free use by or on behalf 
of the Government. 

5. The FY 1988 Defense Authorization Act 

Additional data rights provisions appeared in the Fiscal 
Year 1988, Defense Authorization Act, P.L. 100-180, section 808. 
More specifically, 10 U.S.C. 2320 was amended to provide as 
follows: 


-all indirect costs paid for by the Government will be 
treated as "private expense"; 
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-contractors cannot be barred from using items, 
components or processes developed at private expense? 

-a contractor may not be barred from receiving a fee 
from a third party for the use of data relating to items, 
components or processes developed at private expense; 

-DoD may achieve competition by contracting for the 
direct licensing of alternate sources; 

-rights in mixed funding data are required to be 
negotiated except where a determination is made that 
negotiation is impracticable; 

-DoD is to issue rules for negotiating rights in data. 

DoD issued interim rules implementing these statutory 
provisions on April 1, 1 988 in order to comply with the 
Congressional deadline to issue implementing regulations. 

B. DoD Can Save Billions Through Competition 

About 90% of DoD spare parts are coded for noncompetitive 
procurement or for procurement through restricted competition. 

The dollar value of DoD spare parts purchased through open 
competition is much less than the 10% of the parts purchased 
using open competition since the 10% figure represents mostly 
low dollar items. V 

Studies have shown repeatedly that DoD saves almost 50% when 
parts are openly competed. There is a potential for savings 
billions of dollars since DoD purchases approximately $19.5 
billion in spare parts annually. 

C. What Small Businesses Need to Compete 

Small businesses are ready, willing and able to provide high 
quality spare parts at a fraction of the prices presently paid 
and with materially shorter lead times. However they are 
prevented from doing so by noncompetitive DoD practices. Small 
businesses do not need set-asides to compete since they 
invariably win out over original equipment manufacturers when 
allowed to compete. Small businesses need just three things to 
compete: (1) timely notification of procurement opportunities, 

(2) timely access to adequate technical data and (3) engineering 
source approval based on engineering principles rather than 
bureaucratic whim. A brief description of each of these items is 
provided below. 

1. Notification of Procurement Opportunities 

Since small businesses cannot afford on-site representation 
at procurement activities they are forced to rely upon the 
Commerce Business Daily to learn of procurement opportunities. 
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However, problems often occur because an item is not synopsized in 
the CBD or, not timely synopsized, or the synopsis is 
misleading. 

Despite the enactment of P.L. 98-72 and 98-369, CBD synopse 
continue to be a barrier to competition. All too often purchase 
are not synopsized because of purported "urgency". 

Noncompetitive procurements also occur because synopses which are 
presumed to have been made by regulation have not been made. See 
FAR 5.203(f). Also impeding competition is an Air Force 
regulation providing that only six items need be synopsized if 
multiple items are purchased in one contract. AF FARS 5.207 
(b) (4) ( iii) . 

2. Timely Access to Technical Data 

After locating a contracting opportunity in the Commerce 
Business Daily, small businesses request a copy of the 
solicitation from the procuring activity. However, all too often 
they will be told that none can be provided because the supply is 
exhausted. This practice exists despite the fact the law (15 
U.S.C. 637b) requires that small businesses be given a copy of bid 
sets and specifications upon request. 

Even if a small business is fortunate enough to timely 
obtain a solicitation, it often. will not contain 
the government owned technical data needed to manufacture the 
contract end item. This practice may be seen in solicitations 
for the 90% of DoD spare parts assigned ^restrictive procurement 
method codes. For these DoD spare parts contracts potential 
bidders are referred to DoD data repositories to obtain the 
Government owned data needed for bidding. These requests are 
made by small businesses under the Freedom of Information Act 
(FOI A ) . 

The problem with DoD data repositories is that although the 
bidding period is normally just thirty days, the repositories 
take much longer to respond to data requests. For example the 
Navy often takes a year to respond to data requests and the Air 
Force several months. In order to obtain technical data in time 
to bid many small businesses rely on commercial data brokers. 
These data brokers facilitate competition by making data 
available to would be bidders by overnight mail. 

When the DoD data repositories do respond they will often 
not provide data because it contains a limited rights 
(proprietary) legend. In the past many prime contractors 
routinely marked items as proprietary even if they were not 
because proprietary claims were never challenged. Small 
businesses have successfully used the FOIA to remove thousands of 
prime contractor proprietary legends. 
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3. Engineering Source Approval 

Prequalification is a major impediment to small business 
participation in the procurement process. The military argues 
that prequalification is necessary to assure that quality end 
items are received. However, prequalification is a costly, 
ineffective quality control technique. Prequalification provides 
no assurance that a quality end item will be received and only 
restricts competition, often to just one source. True quality 
control cannot be achieved through qualified bidders or products 
lists, but only through recognized quality control techniques 
such as management, regular instrument calibration, good 
specifications and conformance testing. 

Prequalification requirements are often adopted by DoD as a 
result of a recommendation from the very large defense systems 
manufacturers that benefit from a noncompetitive procurement. 

The most frequent rationale is that unique manufacturing 
capabilities are needed. This argument is dubious since the 
large prime contractor recommending prequalification most often 
does not manufacture the part in question, but subcontracts it to 
one or more small business concerns. Often DoD tells small 
businesses which wish to prequalify to obtain engineering 
approval from the large defense systems manufacturer they wish to 
bid against. This is a commercially impracticable requirement. 

IX. The Proposed Rules Implementing Public Law 100-180 

A. Government Purpose License Rights 

The regulations extend the potential application of 
"government purpose license rights" to those items developed 
entirely at Government expense. "Government purpose license 
rights" give the Government the right to use, duplicate, or 
disclose technical data for Government purposes only and to have 
or permit others to do so for Government purposes only. Under 
the proposed regulation, government purposes include use by the 
government for a competitive procurement. 

1. Government Purpose License Rights Should Include 
Release to Potential Bidders on DoD and Licensed 
Foreign Requirements Before a Solicitation is 
Issued 

If the Government purpose license rights concept is 
retained, the definition of Government purpose should expressly 
include the right to provide such data to potential bidders on 
DoD contracts and licensed foreign military requirements even if 
no solicitation has been issued. The regulations should make it 
clear that access is available to would be bidders as a right 
under the FOIA and 15 U.S.C. 637b which provides that small 
businesses shall be provided bid sets and specifications upon 
request. The regulations should also provide that data subject 
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to Government purpose license rights be included in 
solicitations. For the reasons previously discussed, this alone 
does not assure access in time to bid. 

2. Government Purpose License Rights Should Include 
Right to Release to Commercial Technical Data 
Services for Sale to Potential Bidders 

The definition of Government purpose license rights in 
DFARS 227.471 is limited to the right to use, duplicate or 
disclose for Government purposes and. "the right to have or or 
permit others to do so for Government purposes only. The right 
to have others to do so should expressly include the right to 
make data available to commercial technical data services for 
sale to would be bidders on DoD contracts and licensed foreign 
requirements. 

This clarification is necessary because of the inefficiency 
of DoD data repositories make commercial technical data services 
an essential part of the procurement system. As noted 
previously, in order to compete and obtain required engineering 
source approvals, small businesses need access to data before a 
solicitation is issued. In addition although the bidding period 
is normally just 30 days data cannot be accessed from DoD data 
repositories during this period. In contrast commercial 
technical data services provide data on an overnight basis. 

V 

In order to avoid any misunderstanding by those implementing 
the regulations, it should be made clear that technical data 
services are entitled to Government purpose license data as a 
matter of right under the Freedom of Information Act and 15 
U.S.C. 637b. 


3. Nondisclosure Agreements 

Even absent additional bureaucratic entanglements, DoD data 
repositories are unable to provide data in time to bid. Rather 
than attempting to resolve this barrier to competition. Congress 
and DoD continue to come up with additional barriers to the 
prompt dissemination of bidding data, 

A recently enacted unintended barrier to prompt 
dissemination of bidding data is section 913 of the FY 1984 
Defense Authorization Act. This provision, which is codified at 
10 U.S.C. 130c, gives DoD the authority to withhold from public 
disclosure certain data subject to export control. DoD Directive 
5230.25, which implements 10 U.S.C. 130c, requires contractors to 
become certified U.S. contractors in order to obtain data. 

DoD routinely uses DoD Directive 5230.25 to withhold 
data — even from firms that have gone through the mandated 
process of becoming certified U.S. contractors. When requests 
are received, prolonged delays occur while DoD attempts to 
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determine if data is subject to Directive 5230.25 and if so 
whether it is within the scope of a firm's certification 
statement. 

The DAR Council is to be commended for providing in section 
227.473-l(c) (2) of the interim DFARS for the use of standard 
nondisclosure agreements where Government purpose license rights 
are obtained. Under prior rules, the terms of nondisclosure 
agreements were left to the unbridled discretion of original 
equipment manufacturers, which stand to benefit when such data is 
unavailable to potential competitors* 

However, the nondisclosure agreement provisions set forth in 
the proposed technical data regulation still add one more 
bureaucratic impediment to the release of bidding data. Such an 
agreement seems to be required to be executed each time a 
contractor obtains Government purpose license rights data. 

In order to facilitate prompt release of bidding data we 
strongly recommend that any such agreement be limited td a master 
agreement with the Government covering all Government purpose 
license rights data, rather than serving as an impediment to 
obtaining data needed for bidding each time a request is made. 

The execution of such an agreement should be coordinated with a 
firm's registration under DoD Directive 5230.25 as a certified 
U.S. contractor . 

Potential bidders on DoD contracts and licensed foreign 
requirements, as well as commercial technical data services, 
should be permitted to enter into such agreements. 

For the reasons previously noted, it is essential such 
agreements provide for pre-solicitation access to government 
purpose license rights data to potential bidders on future DoD 
contracts and licensed foreign military requirements. Such 
access should be available under the Freedom of Information Act 
and 15 U.S.C. 637b. 

4. Alternate Approach to Nondisclosure Agreements 

The DAR Council has requested comments on a possible 
alternative approach to non-disclosure agreements. Under the 
proposed alternative approach a solicitation provision would notify 
offerors that a solicitation contains technical data subject to 
restrictions on further use and disclosure and would require 
offerors to safeguard the data which would be marked with 
appropriate restrictions. 

The provision fails to recognize the need of small 
businesses to obtain technical data before a solicitation is 
issued in order to compete. This need has been previously 
discussed at length. For this reason NTMA would prefer a one 
time execution of a standard agreement that covers all Government 
purpose rights data that a contractor requests in the future. 
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B. 


The Clear and Convincing Evidence Standard Should be 
Restored 


Interim DFARS section 227.447-4 (c) provides that 
restrictions on the Government's rights in data can be challenged 
bv the contracting officer in accordance with the procedures set 
forth in the clause appearing at DFARS 252.227-707. This clause 
permits the Government to require a contractor to provide 
"sufficient evidence" to justify its proprietary claim. 


Prior to the promulgation of rules implementing P.L. 99-500* 
the standard of proof set forth in regulations dating back to 
1964 is "clear and convincing evidence." There is no indication, 
in the legislative history that Congress intended to modify the 
longstanding clear and convincing evidence standard. 

The requirement that contractors justify data rights by 
clear and convincing evidence is necessary because all facts 
needed to justify claims to rights in data are in the possession 
of the contractor claiming rights in data. 


The clear and convincing evidence test should also be be 
retained to prevent confusion. The sufficiency standard is. 
unduly vague. "Clear and convincing evidence" is an established 
legal standard. There is no established legal definition of 
"sufficient" legal evidence. 


C. Validation o£ Restrictive Markings 

v 

Section 227.473-4 sets forth procedures for restrictive 
markings. Our recommendations with respect to this section are 
as follows: 

1. The Statutory Provision Requiring a "Thorough" 
Review of Rights in Data While DoD Has the Right 
Should Be Implemented 

Public Law 99-500 drastically departed from prior law for 
the first time by placing a time limitation on the Government's 
right to challenge contractor claims to rights in data. The time 
limitation is the later of three years after final payment or 
delivery of the data. Previously the Government could challenge 
contractor data rights claims for as long as they were asserted. 

In order to assure that the taxpayer's rights are protected 
the legislation required the Secretary of Defense to assure 
"a thorough review" within this period of "the right of the 
United States to release or disclose technical data delivered 
under a contract to persons outside the Government, or to permit 
the use of such technical data by such persons." This review 
requirement clearly applies to Government purpose license rights 
claims as well as limited rights claims since they impinge on the 
Government's right to make data available to persons outside the 
Government . 
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Although the interim regulation requires that a "review" be 
made within the statutory period, it should also require that 
such a review be "thorough", as required by statute. 

2. The Prechallenge Review Procedure Should be Made 
Optional with the Contracting Officer 

Interim DFARS 27.473-4 (b) (1) provides that the "formal" data 
rights challenge provisions may be invoked only after the 
contracting officer requests information concerning rights in 
data from the contractor and any interested Government 
activities. This procedure would unnecessarily delay the removal 
of improper claims of rights in data since it appears to require 
the contracting officer to go through the pre-challenge review 
procedures even where he already has probable cause to challenge 
a contractor's proprietary claim. This provision, which is not a 
part of the statute being implemented, is not in the 
Government's best interest and should be eliminated. 

3. Limitations on the Government's Right to Use Data 
After a Contracting Officers Decision Removing 
Restrictive Legends Should Be Eliminated 

The proposed regulation provides that the Government will 
not use data even after a contracting officer decision removing 
restrictive legends if either a contractor within 90 days (1) 
appeals to the Board of Contract Appeals or (2) indicates it will 
appeal to the U.S. Claims Court within one year. After a suit is 
filed it provides that the data will not be used for competitive 
procurement until a final decision is issued. 

These provisions, which do not appear in either Public Law 
98-525 or 98-577, would allow a contractor to delay having to 
face competition indefinitely and should be eliminated. Although 
the proposed regulations provide the data can be used upon a 
finding of "urgent or compelling circumstances" by the head of 
the agency in practice this is of little practical value to a 
contracting officer. 

Under the proposed regulations it would be to a contractor's 
advantage in every instance to indicate it would file suit in 
the U.S. Claims Court within one year. Even if suit is never _ 
filed it delays release of data for one year without any penalty. 

If suit is filed it can easily take years for a decision on 
the merits. Technical data litigation has in the past been 
characterized by repeated requests for extensions by contractors. 
It also should be noted that a Board of Contract Appeals or U.S. 
Claims Court decision is not final until any appeal to the U.S. 
Court of Appeals for the Federal Circuit is decided. 

These provisions give the contracting officer less power to 
challenge claims to rights in data than that available to members 
of the public under the Freedom of Information Act. Under the 


12 


FOI A the Government is 
adequate justification 


required to promptly release 
for any proprietary claims. 


data 


absent 


If the validation provisions were promulgated in their 
present form a contracting officer desiring to challenge 
questionable data rights claims would be better off submitting an 
FOIA request for the data. This is obviously not what Congress 
intended when it enacted Public Laws 98-525 and 98-577. 


It also should be noted that these provisions are not 
necessary to provide a contractor with an adequate remedy at law. 
If a contracting officer decision removing a restrictive legend 
is overturned a contractor is entitled to recover damages for any 
pecuniary loss. 

D. Developed Exclusively at Private Expense 


As previously noted in order for a contractor to be 
automatically entitled to claim limited rights in data an item 
must be "developed exclusively at private expense. DFARS 
227.471 defines "developed" as meaning that "the item component, 
or process exists and is workable." The interim regulation 
further states that "Workability is generally established when 
the item, component or process has been analyzed and or tested 
sufficiently to demonstrate to reasonable people skilled in the 
applicable art that there is a high probability that it will 
operate as intended." This is less stringent than the standard 
of "brought to the point of practical application" set forth in 
the proposed regulations implementing Public Law 98-525* which 
was bitterly fought by large aerospace contractors. 

We strongly urge the DAR Council to adopt its earlier 
proposed formulation. There is no statutory basis for the DAR 
Council's change in position. The formulation in the earlier 
proposed regulation is consistent with the requirement that an 
item be brought to the point of practical application in order to 
be patentable. The reduction to practice requirement is 
necessary to protect the taxpayer since few ideas ever reach the 
patent stage, and of those that do, only few achieve market 
acceptance which is the only true measure of their value. 


We recognize that the formulation appearing in the proposed 
regulation appears in the Conference Report for the FY 1987 
Defense Authorization Act, P.L. 99-500. See "National Defense 
Authorization Act for Fiscal Year 1987: Conference Report to 
Accompany S.2638", H. REP 99-1001, 99th Cong. 2d. Sess at 511 
(1986). However, the formulation set forth in the Conference 
Report cannot be said to evidence Congressional intent for 
several reasons. 


First . Public Law 99-500 contained no new provisions 
concerning the definition of "developed". The requirement to 
define "developed" came from Public Law 98-525 which was enacted 
to increase competition rather than increase contractor rights in 
data ; 
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Second , the gratuitous language appearing in the Conference 
Report can hardly be said to reflect Congressional intent since 
the technical data provisions in Public Law 99-500 were enacted 
without the benefit of public hearings; 


Finally , the language in the Conference Report is taken from 
the decision of the Armed Services Board of Contract Appeals in 
Bell Helicopter Textron . ASBCA No. 21192, 85-3 BCA 18,415 (1985). 

The language is what is known as di.ct,uin since it was not 
necessary for the Board's decision. Dictu m is not binding legal 
precedent . 

If the definition in the interim regulation is retained, the 
language "there is a high probability" should be deleted from the 
definition. As is, the definition defies logic. An item, 
component or process is "workable" if it is shown that it in fact 
works — not that there is a "high probability" that it will work. 


III. Other Matters 

We would like to briefly suggest some additional initiatives 
to enhance competition. 

A. Modify DFARS Supplement No. 6 to Provide for Generic 
Qualification of Spare Parts Manufacturers 


Under current procedures for qualifying sources to 

• manufacture critical parts a contractor generally must have made 

a part before in order to be approved as a source. This requirement 
often limits "competition" to subcontractors which have made a part 
for a prime contractor. 


Only DoD procures in this manner which is akin to limiting a 
contract for a painting of a particular mountain to only artists 
which have painted a picture of such mountain in the past. DoD 
should, as in the private sector, qualify new sources on a 
generic as opposed to a part by part basis. 

B. Require the Ose of Commercial Source Approval 
Standards 


The standard for commercial use of spare parts is FAA Parts 
Manufacturing Approval (FAA/PMA approval). FAA/PMA approval is 
based on identicality with the part manufactured by the Original 
Equipment Manufacturer. FAA/PMA parts have proven to be safe and 
reliable in operation. See, PART MANUFACTURERS APPROVAL PROGRAM 
EVALUATION: Phase 1 Report, Prepared for U.S. Department of 
Transportation by COMSIS (December 1984). 



Despite the fact. that a vendor has extensive commercial and 
foreign military sales and FAA/PMA approval DoD often refuses to 
buy from them. The purported reason is that the part in question 
does not meet the DoD's engineering source approval standards 
which for the most part are nonexistent. 
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There is no reason to require more than FAA/PMA approval* 
Requiring the acceptance of FAA/PMA parts would materially 
increase competition and is consistent with recent rules 
requiring the acceptance of commercial products. 

C. Eliminate the Presumption of CBD Synopsis for DoD 
Procurements 

In enacting Public Laws 98-72 and 98-369, Congress required 
that a solicitation not be issued until 15 days after synopsis in 
the Commerce Business Daily and that a solicitation remain open 
for at least 30 days. This legislation was necessary in order to 
assure that small businesses obtain bid sets in time to bid. 
Congress undoubtedly meant actual synopsis as opposed to presumed 
synopsis . 

However, FAR 5.203 permits a contracting officer to presume 
a requirement is synopsized ten days after it is transmitted to 
the Department of Commerce. This provision has been found to oe 
contrary to law by GAO. AHL Instruments . Inc., 64 Comp. Gen. 

871, 85-2 CPD 324 (1985) . 

Despite the GAO ruling this provision continues to result in 
requirements not being synopsized or synopsized too late. Rather 
than follow the GAO decision and Congressional mandate, 
rulemakers sanctioned business as usual by revising the 
regulation to state that the presumption of synopsis 
was inapplicable if a contracting officer had evidence 
that a requirement was not synopsized. 

This approach defies logic. Contracting officers claim they 
do not have time to see that a synopsis has been published in a 
timely fashion. Therefore the only way they can obtain such 
information is from a potential source. However if a synopsis is 
not published a potential source won't see it and cannot tell the 
contracting officer it was never published. 

The DAR Council should urge the FAR Council to repeal this 
provision while promulgating a DoD rule that complies with Public 
Laws 98-72 and 98-369. 

D. Improve Information Provided in Commerce Business Daily 
Synopsis 

DoD repeatedly complains that they are forced to send out 
too many bid sets and therefore need to charge for bid sets. At 
the same time our members tell us that because of inadequate CBD 
synopsis they are forced to request bid sets for items they 
ultimately determine they are not interested in. The obvious 
best solution for all concerned is to improve CBD synopsis to 
enable firms to be more selective in the bid sets they request. 
We would be happy to work with you on this. 
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E. Permit Bid Sets to Be Requested by Telephone 

DoD often does not get bid sets to would be bidders in time 
to bid. Part of this delay is caused by contracting officers 
requiring a written request for a solicitation. DoD regulations 
should be modified to allow requests to be made by telephone. 

F. Require Technical Data to Be Included in all 
Solicitations 

Delays and problems in responding to solicitation occur 
because Government-owned technical data is not included in bid 
sets for spare parts contracts. This frustrates competition 
because it often takes six months to get technical data from DoD 
data repositories. The obvious solution is to require by 
regulation that bid sets contain Government-owned technical data 

CONCLUSION 

NTMA very much appreciates the opportunity to submit these 
comments. If you have any questions, or if we can be of further 
assistance, please let us know. 


Sincerely 
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Electronic Data Systems Corporation 

6430 Rockledge Drive 
P.O. Box 34269 
Bethesda, Maryland 20817 
(301) 564-3200 

ay 16, 1988 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary 

ODASD(P) DARS. c/o OASD (P&L) (MRS) Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 
Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

Not long ago, Mr. Summerhour and John Lawther from EDS Corporation 
discussed at length one of the problems which industry is having 
with Technical Rights in Data. Mr. Summerhour suggested that we 
submit comments to you with the understanding that Mr. Summerhour 
and his committee would review said comments and perhaps address 
them in a future DFAR or FAR. 

DFAR Subparts 227.472-3 (a) (iv), and 252,227-7013 (b) (iv) and 

FAR 52.227-7013 (b) (iv) are causing substantial problems with 
many of our vendors. EDS, as an integrator, works with many 

companies in order to come up with the best solution at the lowest 
overall cost in responding to RFPs. The above mentioned clauses 
create a great deal of concern as they require unlimited rights 
for "Manuals or instructional materials .. .prepared or required to 
be delivered under this or any other contract or any subcontract 
hereunder necessary for installation, operation, maintenance, or 
training purposes." 

Even if this technical data is copyrighted, the contractor has to 
grant to the Government is nonexclusive, paid-up license 
throughout the world to use, copy, and distribute the material as 
authorized by the clauses. 

Many vendors spend a great deal of money on this technical data 
which the Government has said must be provided with unlimited 
rights. In many instances, this data means a significant amount 
of revenue to the vendors. In fact, in some cases, e.g. training, 
it can mean the total revenue for a particular company and the 
vendor must be able to protect the -competitive edge provided by 
its products. In any event, vendors generally refuse to give 
unlimited rights to this type of data. Their position is that 
this technical data is copyrighted and normal copyright laws 
should apply. In addition, almost all vendors take the position 
that granting to the Government a nonexclusive, paidup license 
throughout the world does great harm to their companies. For 
example, it can't be priced in many instances. Take for an 
example an agency who has solicitation for one (or more) computer 
systems. The prices for a Government paidup license could be more 
costly then the computer system(s). 
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Vendors have strongly suggested that if the Government require 
this type of copyrighted technical data/ the Government should 
order such data from the vendor at the price listed in their 
catalog. All of the technical data in issue has been developed at 
private expense and would be a catalog offering with prices which 
are sold generally in the commercial marketplace. 

EDS' position is that the Government should adopt the vendors 
suggestion as it would, among other things, eliminate a strong 
barrier for contractors to make such Non-Development Items 
(NDI) /Commercial technical data available to the Government. 


Very truly yours, 
ELECTRONIC DATA SYSTEMS 
FEDERAL CORPORATION 



Thomas/M. 

Manager 

Policy and Reviews 
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Rick 
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Summerhour 
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THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 

WASHINGTON, D.C. 20301-8000 


PRODUCTION AND 
LOGISTICS 

P/CPA 




Mr. Earl T. Steiner 
8165 Woodlawn Drive 
Piqua, Ohio 45356 

Dear Mr. Steiner: 

This is in reply to your recent letter to the Assistant 
Secretary of Defense (Production and Logistics) concerning 
Department of Defense (DoD) policy for the acquisition of data. 

The Defense Acquisition Regulatory (DAR) Council is now considering 
public comments on proposed changes to the DoD regulations 
concerning acquisition of technical data. I have provided the 
Director of the DAR Council with a copy of your letter. 



We appreciate your interest in this, matter. 

Sincerely, 


(_sk> V'>j'^V2/yv'o , v? 


Alfred G. 
Director , 
Policy and 



Volkman 

Contract 

Administration 
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The Dilemma of a Department of Defense Data Buyer 


Pity the poor buyer in the Department of Defense (DOD) when he is to acquire 
data. With seven exceptions, he can not acquire this data and fully comply wi 
the guidance in the Federal Acquisition Regulation (FAR) as supplemented. Even 
worse, if the data to be acquired is software specifically developed for the 
Government, he finds that there is a conflict between these regulations and 
public law. 


Data, as defined in the FAR and its supplements, means recorded information 
regardless of form or method of recording. Technical data means recorded 
information, regardless of the form or method of recording, of a scientific or 
technical nature (including computer software documentation). Such term does 
not include computer software or data incidental to contract administration, 
such as financial and/or management information. Thus technical data is 
defined; it is assumed that all other data is non-technical data. There is a 
problem here that was brought about by Public Law 98-94. This public law added 
to 10 USC 140c the following paragraph (b)(2): "In this section, 'technical data 
with military or space application' means any blueprints, drawings, plans, 
instructions, computer software and documentation, or other technical 
information that can be used, or be adapted for use, to design, engineer, 
produce, manufacture, operate, repair, overhaul, or reproduce any military or 
space equipment or technology concerning such equipment." The normal assumption 
is that public law supercedes any Government regulation, but so far DOD lias not 
recognized this by a change to its supplement to the FAR. 

Most of the guidance the DOD buyer must follow is found in the DOD FAR 
Supplement (DFARS) . Normally when data delivery is required under a contract it 
must be listed on a DD Form 1423, Contract Data Requirements List. There are 
seven exceptions to this requirement and they are set forth in DFARS paragraph 
27 . 475 - 1 . it is only when one of these exceptions apply that the buyer can 
fully comply with the regulatory and legal guidance. When none of the seven 
exceptions apply and data is required, the contracting officer must insert the 
DFARS clause number 52.227-7031, Data Requirements, in the contract. This 
clause states that the contractor is required to deliver only the data items 
listed on the DD Form 1423 and the data items identified in and deliverable 
under any other clause in FAR and DFARS made a part of the contract. The 
requirement for delivery of any data items under the contract can he established 
only by listing the data items on the DD Form 1423. 


The problem to the DOD buyer comes when he tries to translate the DFARS guidance 
into the requirements of a contract. DFARS paragraph 15.406-2 states that when 
a DD Form 1423 is used to list technical data which is to be delivered under the 
contract, and none of the seven exceptions . apply, the DD Form 1423 shall be 
designated as an exhibit and established as such in accordance with DFARS 
Section 4.7105. That seems plain and apparently it does not apply to non- 
technical data. The pertinent parts of this section state: 

(1) "'Exhibit* means a document attached to a procurement instrument, 
referenced by its capital letter identifier in a line or subline item in the 
procurement instrument Schedule, which establishes deliverable requirements". 

(2) "Each exhibit shall apply to one contract line or subline item". 


(3) "The term ’Exhibit' shall not be used to identify any other attachment to 
a procurement instrument. When contract line items or subline items refer to a 
document attached to a procurement instrument which establishes a deliverable 
requirement, such spare parts or data on a DD Form 1423, this document shall be 
termed an Exhibit. When other types of documentation are appended to or 
incorporated by reference in a procurement instrument, such documentation shall 
be referred to as an 'Attachment* or other term identifying it as appended 
documentation. Such documentation may be attached to a contract exhibit provided 
such documentation does not identify a deliverable requirement which is not 
established by a contract or exhibit line or subline item." 

(4) "DD Form 1423 may be used as an exhibit or as an attachment." If the 

DD Form 1423 is used as an attachment "a separate" contract line item or sublme 
item shall be established in the schedule for, and which references, each 
deliverable sequence number on the DD Form 1423". 

(5) "Contract line or subline items in the schedule which reference an 
exhibit shall not contain unit prices or total amounts, except when necessary to 
reflect the amount of funds for actual or estimated requirements to satisfy the 
management needs of the individual procuring activity. When unit prices or total 
amounts are shown to satisfy a management need, such prices or amounts shall be 
set forth in parentheses within the item description block of the contractual 
document (i.e., not within the unit price or amount columns)". 

In short what has been established so far is that, if technical data is being 
acquired it must be on a DD Form 1423, and that form is to be designated an 
exhibit in accordance with Section 4.7105 in DFARS. This exhibit must be 
identified by an alpha character and referenced in only one line or subline 
item. The DFARS clause "Data Requirements" says that the only way the 
contractor can be required to deliver data is by putting the data on a DD Form 
1423. DFARS Section 4.7105 states that whenever a delivery requirement is 
established for data on a DD Form 1423 it shall be termed ah exhibit. The 
Section also states that the DD Form 1423 may be used as an attachment. Why 
would data be listed in the contract if it is not deliverable? Why would DOD 
pay for data that wasn't to be delivered? The word deliverable is a little 
misleading; it actually refers to data that is an end item of the contract. 
Non-technical data is not usually an end item of the contract. We do not write 
a contract for the purpose of receiving such information as administrative data, 
reports of maintenance action, minutes of meetings, or the funds expended at 
different stages of contract completion. When a DD Form 1423 is used as an 
attachment, the price of the data is set forth in a line or subline item that 
references a sequence number on the DD Form 1423. If it is technical data or 
deliverable non-technical data (i.fe. an end item of the contract), the DD Form 
1423 must be designated an exhibit and treated as such. 

It is all so simple with technical data. It is listed on a DD Form 1423 and the 
DD Form 1423 is an exhibit attached to a line or subline item that does not 
contain prices. The prices are in the exhibit, but where on a DD Form 1423 is 
there a place for prices? A simple solution is to ignore all the above and 
follow the guidance in DFARS Section 15.871. This states that "the solicitation 
shall include priced line item for that data". It is impossible to comply with 
both DFARS Section 15.871 (do not put prices in the exhibit, but reference the 
exhibit in a priced line item) and DFARS Section 4.7105 (the line item 
referencing the exhibit does not contain prices but the exhibit does) at the 
same time. 
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AFFARS 15.871 adds some other complications to acquiring data. It contains the 
ground rules for determining when it is not practical to separately price data, 
and that the cost of the data is included in some other line item. DOT) has 
consistently sought to identify the cost of data to see if the benefits derived 
from the data are worth the cost. The easiest time to require that the 
contractor separately price data is during competition, but that is one of the 
excuses for not doing it. When the instructions on the back of the DI) Form 1423 
are followed, there is a good basis to decide if the cost of the data is 
basically an indirect or direct cost to the contract. This should be the 
deciding factor. The DD Form 1423 requires the contractor to group the data in 
four different categories. 

(1) Group I data "is not otherwise essential to the contractor’s performance 
but which is required" by the the DD Form 1423. 

(2) Group II data "is essential to the performance of the primary contracted 
effort but the contractor is required to perform additional work to conform to 
the Government requirements". 

(3) Group II data is "data which the contractor must develop for his internal 
use in performance of the primary contracted effort and does not require 
substantial change to conform to Government requirements". 

(4) Group IV data "is developed by the contractor as part of the normal 
operating procedure and the effort in supplying these data to the Government is 
minimal". 

The cost of data to be separately priced in the contract is the cost of 
producing and delivering the data above and beyond the cost of otherwise 
performing the contract. The definitions as presented above are not complete, 
but they serve to demonstrate that only Group IV data should routinely be not 
separately priced; Group I data should almost always be separately priced; and 
in Groups II and III the additional effort should be separately priced. All too 
often contracting officers find this effort too much trouble. This happens even 
when the contractor clearly defines in his proposal the cost of the data. 

Software specifically prepared for delivery to the Government does not really 
fit any of the above four categories. The guidance established for buying data 
assumes that the data was developed in conjunction with the development of some 
system, such as an airplane or radio. Under this assumption, the purpose of the 
contract is not the delivery of data as such, but the delivery of a system and 
its supporting data. The airplane will be usable even without the data. There 
is no guidance for the acquisition of data when the purpose of the contract is 
the delivery of that data. The purpose of the contract cannot be fulfilled 
without the delivery of that data. ■ This definition fits software when it is an 
end item of the contract. The guidance cannot be bent to fit the situation. 

The law says that the software is technical data, but both FAR and DFARS says it 
is not technical data; How is it to appear in the contract? If it is technical 
data it must be on a DD Form 1423 treated as an exhibit. It must be priced in 
the exhibit not in a priced line or subline item. If it is not technical data 
but deliverable data, it still must be on a DD Form 1423. The problem, besides 
having no place on the DD Form 1423 for prices, is that DOD does not have a Data 
Item Description (DID) for the delivery of- the software itself. Data to be 
delivered must be on a DD Form 1423, and to do this requires a DID for that 
data. When MIL-STD-2167 covering development of software came out, the DIDs 
referenced in it cover all of the the data supporting the development and use of 
the software, 
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but no DID covering the delivery of the actual software itself. Why would DOD 
pay to have software developed, have all the supporting documentation delivered, 
and then not require the delivery of the software? 

The DOD data buyer needs help. He needs to be included in the committee set up 
to clarify the acquisition of data. That buyer should be one who knows the 
technical aspects of contracting. Software needs to be recognized as a 
deliverable end item of the contract. The guidance as a minimum should allow 
software as a priced line or subline item in the contract, a DID should be 
established for software, and it should be on a DD Form 1423 used as an 
attachment. 





MR. EARL T. STEINER 
8165 WOODLAWN DRIVE 
PIQUA, OHIO 45356 
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As prescribed at 227.473-4(a). insert 
the following provision: 

Requirement for Technical Data Certification 
(APR 1988) 

The Offeror shall submit with its offer a 
certification as to whether the Offeror has 
delivered or is obligated to deliver to the 
Government under any contract or 
subcontract the same or substantially the 
tflin e technical data with other than 
unlimited rights included in Its offer, if so, the 
Offeror shall identify: 

(a) One existing contract or subcontract 
unde?' which the technical data were 
delivered or will be delivered, and the place 
of delivery: and 

(b) The limi tation on the Government s 
right to use the data, including Identification 
of the earliest date the limitation expires. 

(End of provision) 
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252327-7029 Identification of technical 
data. 

As prescribed at 227.473— 3{a), insert 
the following clause: 

Identification of Technical Data (MAR 1975) 

Technical data delivered under this 
contract shall be marked with the number of 
this contract, name of Contractor, and name 
of any subcontractor wbo generated the data. 

(End of clause) 

252327-7030 Technical data— withholding 
of payment 

As prescribed at 227.473-6 (b), insert 
the following clause: 

Technical Date— Withholding of Payment 
(APR 1988) 

(a) If technical data specified to be 
delivered under this contract is not delivered 
within the time specified by this contract oris 
deficient upon delivery (including having 
restrictive markings not specifically 
authorized by this contract), the Contracting 
Officer may until such data is accepted by 
the Government withhold payment to the 
Contractor of ten percent (10%) of the total 
contract price or amount unless a lesser 
withholding is specified in the contract 
Payments shall not be withheld nor any other 
action taken pursuant to this paragraph when 
the Contractor’s failure to make timely 
delivery or to deliver such data without 
deficiencies arises out of causes beyond the 
control and without the fault or negligence of 
the Co n tr a c to r. 

(b) After payments total ninety percent 
(90%) of the total contract price or amount 

It all technical data soecified to be 


accruing to the Government under this 
contract 
(End of clause) 

252327-7031 Date requirements. 

As prescribed at 227.475—1, insert the 
following clause: 

Data Requirements (APR 1988) ^ 

The Contractor is required to deliver the 
data items listed on the DD Form 1423 
(Contract Data Requirements.List) and data 
items identified in and deliverable under any 
contract clause of FAR Subpart 523 and DoD 
FAR Supplement Subpart 2523 made a part 
of the contract 
(End of clause) 

252327-7032 Rights in technical date and 

computer software (Foreign). 

As prescribed in 227.475-5, insert the 
following clause: 

Rights in Technical Data and Computer 
Software (Foreign) (JUN 1975) 

The United States Government may 
duplicate, use. and disclose in any manner for 
any purposes whatsoever, including delivery 
to other governments for the furtherance of 
mutual defense of the United States 
Government and other governments, all 
technical data including reports, drawings 
and blueprints, and all computer software, 
specified to be delivered by the Contractor to 
the United States Government under this 
contract 
(End of clause) 

252327-7033 Rights in shop drawings. 

As prescribed at 227.478-2(a)(2), insert 
the following clause: 

Rights in Shop Drawings (APR 1966) 

(a) Shop drawings for construction means 
drawings, submitted to the Government by 
the Construction Contractor, subcontractor or 
any lower-tier subcontractor pursuant to a 
construction contract showing in detail (i) 
the proposed fabrication and assembly of 
structural elements and (ii) the installation 
(i.e„ form, fit and attac hmen t details) of 
materials or equipment. The Government 
may duplicate, use. and disclose in any 
manner and for any purpose shop drawings 
delivered under thiscontract 

(b) This clause, including this paragraph 
(bi shall be included in all subcontracts 
hereunder at any tier. 

(End of clause) 

252327-7034 Pat e nts s ub c ontrac t*. 

As prescribed at 227.304-4. insert the 
following clause: 

Patents — S u b c ontr acts (APR 1984) 
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Materials Safety Data Sheet (MSDS) 
required by the clause at FAR S222S-3. 

(b) The clause at 252227-7031, Data 
Requirements, states that the contractor 
is required to deliver (o3y)<lata listed on 
the DD Form 1423 anddata deliverable 
under clauses prescribed in the FAR and 
DFARS. 

227.475-2 Deferred deBvecy and deferred 
ordering. 

(a) General. Technical data and 
computer software is expensive to 
prepare, maintain and update. By 
delaying the delivery of technical data 
or software until needed, storage 
requirements are reduced and the ^ 
probability of using obsolete technical 
data and computer software is 14 

decreased Purchase of technical data 

and computer softwarp-yhich may 
become obsolete because of hardware 
changes is also minimi zed. 

(b) Deferred delivery. When the 
contract requires delivery of technical 
data or computer software, but does not 
contain a time for delivery, the clause at 
252227-7028 “Deferred Delivery of 
Technical Data and Computer 
Software", shall be included in the 
contract The clause permits the 

contracting officer to require the_ 

delivery of data identified as * ‘deferred 
delivery" data at any time until two 

years after acceptance by the 

Gover nm e n t of all ltems (other than data 
or computer software) under the 
contract or contract termination, 

whichever is later. The obligation of 

subcontractors to deliver such technical 
data expires two yearrafter die date the 
prime contractor accepts the last item 
from the subcontractor for use in the 
performance of the contract The 
contract must specify which tedmical 
data or computer software will be 
subject to deferred delivery. The 
contracting officerabould provide 
sufficient notice to permit timely 
delivery of the technical data or 
computer software. 

(c) Deferred ordering. When a ^ 
potential need exists for technical data 
or computer software, but a firm 
requirementTsnotcstabHslied. the 


termination, whichever is later. The 
obligation of subcontractors to deliver 
such technical data or computer 
software expires three years after the 
date the contractor accepts die last item 
under the subcontract. When the data 
and computer software is ordered, the 
delivery dates shall be negotiated and 
the contractor compensated for 
converting the technical data or 
computer software into the prescribed 
form. Compensation to the contractor 
shall not include the cost of technical 
data or computer software which the 
Government has already paid for. 

227.475-3 W a rranties ol tseftnteat data. 

The factors contained in Subpart 
246.7, Warranties, shall be considered in 
deciding whether to indude warranties 
of technical data. The basic technical 
data warranty clause is set forth in the 
clause at 252248-7001. There are two 
alternates to the basic clause. The basic 
clause and appropriate alternate should 
be selected in' accordance with section 
246.708. 

227.476-4 Deltvory of technical data to 
foreign governments. 

When the Government proposes to 
make technical data subject to limited 
rights available for use by a foreign 
government, it will, to the maximum 
extent practicable, give reasonable 
notice to the contractor or subcontractor 
asserting rights in the technical data. 
Any release shall be subject to a 
prohibition against further release, use 
or disclosure. 

227.475-5 Ovaresa t contract s with 


.clause SI2522Z7— cut/ , uwuuu 
Ordering of Technical Data or Computer 
Software", should be included In the 
contract. Under this da ns* th e 


The clause at 252227-7032, Rights in 
Technical Data and Computer Software 
[Foreignj.-shouki be used In solicitations 
■mi co n tr a cts with foreign sources when 
the Government will acquire unlimited 
rights to all deliverable te chnical d ata, 
and computer software. However, the 
clause shall not be used hi contracts for 
special works (see section 227.478), 
contracts for e xis ti n g works (see section 
227.477). or contracts for Canadien 
purchases (aee'Snbpart 22521, Canadian 
Pnrchaaeal. 1 l ower er . thadause at 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 


Interim Defense Department Regul ations Relating To 
Rights in Technical Data 

PAR Case 87-303 


We wish to comment on the interim regulations 
published in the Federal Register of April 1, 1988, that 
amend provisions of the Defense Federal Acquisition Regu- 
lation Supplement (DFARS) relating to rights in technical 
data under defense contracts. 


According to the preamble statement to the rules, . 
the interim regulations are intended to implement revisions 
required by Section 808 of the Fiscal Year a 1988 and 1989 
Department of Defense (D0D) Authorization Act (P.L. 100 - ISO) . 
Additionally, the preamble further states that, in ra ting 
these rules, consideration was specifically given to Execu- 
tive Order 12591, entitled "Facilitating Access to Science 
and Technology," issued on April 10, 1987, and to certain 
issues raised by public comments that were not adequately 
addressed during formulation of previous rules in this area. 
Our further understanding is that the interim rules are now 
in effect and supersede all prior regulations relating 
rights in technical data for defense contracts resulting from 
solicitations issued on or after April 2, 1988. 


For reasons more fully detailed below, we urge DOD 
to carefully review again these interim regulations with a 
view toward refining and redrafting them to reflect a policy 
that is more, not less, consistent with the position taken by 
the Administration and Congress in this very important area 
of rights in technical data. In particular, the regulations 
should demonstrate a more substantial effort to properly 
balance the interests of the government and the contractor. 


HAPI promotes the technological and economic progress of the United Stales ‘trough studies and 
P seminars on changing economic, legal, and regulatory conditions affecting industry. 
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MAPI *8 Interest 


Before we address our comments specifically to the regulations, a 
brief description of our organization may be helpful. MAPI is a policy 
research institute whose 500 member companies are drawn from a wide range 
of U.S. industries. Our membership is comprised of leading companies and 
trade organizations. Including ones engaged in heavy Industry, aerospace, 
electronics, precision instruments, telecommunications, chemicals, com- 
puters, and similar high-technology industries. The Institute conducts 
original research in economics, law, and management and provides profes- 
sional analyses of issues critical to the economic performance of the 
private sector. The Institute also acts as a national spokesman for its 
member companies, concerning itself with policies that stimulate techno- 
logical advancement and economic growth for the benefit of U.S. industry 
and the public interest. 

Although most of our member companies in these industries are 
predominantly oriented toward the commercial market, a significant number 
have substantial defense sales at the prime and/or subcontract level and 
their continuing participation in such business is vital to the maintenance 
of a strong national defense industrial base. Virtually all of our member 
companies are engaged in development of innovative technology to maintain 
economic viability in the competitive U.S. and world markets and, 
therefore, attach paramount importance to issues concerning protection of 
technical data rights in both the commercial and government sectors. Thus, 
DOD's interim regulations are of direct and significant concern to our 
member companies that have existing defense business or are contemplating 
defense business as a future market. 


Specific Comments 


Specific Guidance Is Needed 
To Establish When Negotiations 
Are Impracticable 

Regarding data relating to an item developed with mixed 

contractor -government funds (mixed funding). Congress specified through 
last year's legislative amendments that rights in technical data 
". . . shall be based upon negotiations between the United States and the 
contractor, except in any case in which the Secretary of Defense 
determines, on the basis of criteria established in the regulations , that 
negotiations would not be practicable. "/I (Emphasis added.) 

The criteria set forth in the interim regulations, under Subpart 
227.473-l(d) , merely provide that the contracting officer may determine 
that negotiations are impracticable "... when there are numerous offerors 
or when an award must be made under urgent circumstances . . . , " and that 


1/ National Defense Authorization Act for Fiscal Years 1988 and 1989 . 
P.L. 100-180, Sec. 808(a)(2)(B). 
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the determination must be approved by the chief of the contracting office. 
An initial question is raised as to whether, under the statute, the 
determination not to negotiate is properly delegated under this regulation. 

Of greater concern is the apparent lack of sufficiently precise 
criteria in the regulations to establish when negotiations are not practi- 
cable. We refer to Senator Dixon's remarks on the Senate floor last year 
reflecting the congressional intent on this issue: 

[T]he conferees have recognized that there may be 
exceptional circumstances when negotiations, par- 
ticularly in advance of contract, are not feasible. In 
those limited circumstances, clearly identified and 
detailed in the regulations, an alternative procedure 
may have to be established. . . ./2 

Senator Dixon further commented that these types of instances 
were expected to be "rare. " 

At the very least, there must be further clarification as to the 
basis for "numerous offerors." Additionally, what constitutes "urgent 
circumstances" under which an award must be based? On this latter point, 
there is tremendous potential for abuse by a contracting activity to 
unnecessarily delay contract award in every instance until it becomes 
"urgent" in order to avoid this negotiation process. Contractors are 
afforded no protection under these regulations for this type of abuse and 
may very well be forced to provide proprietary data simply to remain 
eligible for defense business. 

While the regulations appear to implement the statutory guidance 
on this issue, they can be characterized as merely giving lip-service to 
the statute, with no actual reflection of congressional intent. The 
potential for abuse by the contracting activity in refusing to conduct 
negotiations in mixed funding cases is significant. We recommend that more 
precise guidance be included, as expressed by Congress, to establish 
realistic and "rare" circumstances under which negotiations for rights in 
technical data may be impracticable. 

Government Purpose License 
Rights (GPLR) 

Access to others -We note that under Section 227 .472-3(a) (2) , 
DOD has retained an earlier concept developed in previous regulations in 
which DOD may acquire proprietary technical data subject to Government 
Purpose License Rights (GPLR). The regulation further provides that, under 
these circumstances, not only shall the government retain a royalty-free 
right to use, duplicate, and disclose data for government purposes only, 
but also the government "may permit others to do so for Government purposes 

only. ..." 


2/ Congressional Record , Nov. 19, 1987, at S. 16489. 
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While we do not object to the general concept of GPLR, the latter 
provision in the regulations which allows the government to permit unspeci- 
fied "others" access to this proprietary data affords the contractor which 
owns the data no protection or control over its proprietary material. It 
is quite conceivable that this provision will enable competitors to gain 
important access to this data for commercial purposes when such access was 
otherwise not possible. Because of this significant potential for abuse, 
it would hardly be advisable for any contractor that wishes to protect 
certain of its proprietary data to accept a GPLR under the regulations, as 
drafted. We recommend that the phrase allowing the government to permit 
others access to data acquired with GPLR privileges be deleted or, in the 
alternative, that specific restrictions be incorporated into the regula- 
tions to afford more protection for the contractor that owns the data. 

Proposed alternative approach by PAR Council . --Responding to the 
DAR Council's request for comments concerning an alternative approach to 
the use of nondisclosure agreements where data subject to GPLR are 
involved, in brief, we do not support the proposed alternative . Our 
conclusion is based upon our initial understanding that this proposal 
contemplates, through a solicitation provision, notifying prospective 
offerors that data subject to GPLR is included and that offerors would 
receive this technical data for purposes of preparing their individual 
offers subject to restrictions on further use or disclosure and subject to 
a requirement to safeguard the data. 

We can see no real protections afforded to the owner of the pro- 
prietary data under this contemplated prdposal and recommend strongly 
against its implementation. This can only serve as a major disincentive to 
companies to engage in defense business. This is particularly the case for 
small businesses, whose economic survival depends upon the development and 
production of one or even a few unique items. The risk is high that a 
prospective commercial competitor will participate as an offeror in a 
government competition, acquire the proprietary data, and use it to its 
commercial competitive advantage. It is unrealistic to assume that the 
small business owner of the proprietary data can afford to take this kind 
of risk. As a practical, economic matter, any legally enforceable remedies 
provided through a nondisclosure agreement are, for small businesses, "too 
little, too late," in this context. They will be driven out of business or 
choose not to engage in further business with DOD. 

Although perhaps not as critical in terms of economic survival, 
these same risks noted above apply to major defense contractors. Without 
significant protection of their proprietary data in this context, which 
cannot be envisioned at this point, the proposal under consideration by the 
DAR Council is equally inhibitive to such contractors. It can only be seen 
as a disincentive to engage in further business with DOD, from any con- 
tractor's standpoint, to allow virtually unrestricted disclosure in the 
offerors' arena through use of GPLR. 

We recommend that the GPLR- to-prospective-offerors proposal under 
consideration by the DAR Council be withdrawn. 
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Direct Licensing 

We note that express statutory guidance was provided by Congress 
to DOD in recent legislative amendments to permit, as an alternative to 
negotiating limited rights to the government, a contractor or subcontractor 
to license directly to third parties the use of proprietary technical data 
which the contractor is otherwise allowed to restrict, if it is in the 
government's interests to develop alternative sources of supply and 
manufacture . /3 

Senator Dixon, the sponsor of the most recent statutory revisions 
on this subject, commented as follows on what he had in mind. 

While I recognize that direct licensing has its 
limitations for the Government, it should be a 
recognized and acceptable alternative for use to 
fulfill the Government's needs. Even when coupled with 
a proper nondisclosure agreement, using the Government 
as a conduit for exchanging sensitive limited rights 
data has its pitfalls. . . ./4 

It is with substantial concern we note that the interim regu- 
lations ignore this statutory guidance completely and fail to refer at all 
to the availability of direct licensing. The advantages of direct 
licensing to a contractor far outweigh any perceived disadvantages to DOD 
in this area. Not only would this method permit DOD to meet its need to 
disclose contractor technical data outside the government to promote 
competition or second-sourcing, as examples, it effectively imp ements 
DOD's stated policy under Section 227.472-2 of the regulations that DOD 
"... will use the least intrusive procedures in order to protect the 
contractor's economic interests. ..." Moreover, application of direct 
licensing allows the contractor to undertake a direct burden in controlling 
and enforcing its interests in its proprietary technical data, relieving 
the government of a similar burden under any alternative sublicensing 
agreements . 

We strongly recommend that immediate consideration be given to 
including provisions emphasizing the desirability of contractor direct 
licensing as an alternative to government acquisition of GPLR privileges or 
limited rights in technical data. 

Overview of the Regulations 

While we recognize that DOD has been operating under very limited 
congress ionally mandated time constraints in formulating these interim 
regulations, we feel compelled to observe with significant concern that the 
regulations overall reflect many inconsistencies, both internally in 
context and externally in terms of policy. These inconsistencies should 


3 J National Defense Authorization Act for Fi scal Years 1988 and 1989 . 

P.L. 100-180, Sec. 808(a)(4)(C). 

4/ Congressional Record , Nov. 19, 1987, at S. 16489. 
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not be ignored and justify a suspension of the application of the 
regulations for a more careful review within DOD. 

Although it is stated that consideration was given to Executive 
Order 12591, "Facilitating Access to Science and Technology," there is a 
genuine concern raised by the content of the regulations as t0 ^Tder 
DOD's commitment to the Administration's policy expressed in this Order^ 
That is that all federal agencies, including DOD, shall adopt a policy 
contractors to retain , not release, their rights In technical 
data and software in exchange for royalty- free use by or on behalf of th 

government. It follows that for this policy to be effective adequate 

protection to the contractor against disclosure of the government s limited 
use rights to competitors is absolutely essential. Direct licensing by 
contractors to third parties is one alternative method of protection that 
is completely consistent with the Executive Order policy but, as we noted 
earlier, appears to have been ignored in these regulations. 

Moreover, and as we outlined mote specifically above, Congress 
has indicated its policy and intent in this area. The question is raided 
again after identifying some significant inconsistencies between the 
regulations and statutory guidance, as to the level of DOD's commitment to 
implement congressional policy in this instance. 

On a broader scale, these regulations appear to continue to 
reflect a disturbing unwillingness by DOD to recognize the substantial 
economic needs of industry to sufficiently protect legitimate proprietary 
interests in its technical data. This is essential for U.S. domestic an 
international competitiveness. As currently drafted, the regulations 
reflect an undue bias toward the government in obtaining virtually unre- 
stricted rights in proprietary technical data developed from private or 
mixed funds investment, with very little protection against disclosure in 
the competitive marketplace afforded the contractor that generates e 
unique technology associated with the data. 

There is a very real and harsh economic risk to the contractor in 
doing business with DOD under the current regulatory guidance. Unless 
adequate technical data protections are provided to contractors who engage 
in defense business, the disincentives for further defense business will 
increase. Certainly, at the very least, innovations in defense technology, 
as compared to commercial technology, will decrease. 


This concludes our comments on the interim technical data 
regulations. If we can be of further assistance, please let us know. 
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This paper has been prepared to give the reader a general under- 
standing of the very complex subject of the Federal Government's 
"rights-in-data" policies, especially insofar as those policies 
affect the Government's acquisition of computer software. This 
paper is not intended to render legal or other professional 
advice or assistance. 


RIGHTS- IN- DATA POLICIES AFFECTING DEPARTMENT OF DEFENSE 
ACQUISITION OF COMPUTER SOFTWARE AND RELATED PRODUCTS 

by 

I. Michael Greenberger 
Michael S. Kane 
Shea & Gardner 


I. PROTECTIONS FOR SOFTWARE IN THE 

COMMERCIAL WORLD COMPARED TO DEPARTMENT 
OF DEFENSE DATA RIGHTS REGULATIONS 

Even outside the Governmental sphere, private software 

companies have had difficulty preventing their competitors from 

usurping valuable intellectual property. Because of great 

uncertainty within the law, patents and copyrights have not been 

viewed as reliable protections for proprietary software and 

related documentation. Instead, software developers have tended 

to protect proprietary information by resorting to the common law 

1 / 

of trade secrets. 

The benefits of trade secrecy endure only so long as the 

trade secret owner takes all reasonable steps to maintain confi- 

2 / 

dentiality. - Accordingly, dissemination of computer-related 


1 / R. Milgram, Milgram on Trade Secrets § 2.06A[5] [c] (1987); 

see generally R. Nimmer, The Law of Computer Technology 111(3.01- 
3.18 ( 1985) . 

2/ See, e.g., Ruckelshaus v. Montsanto Co. , 467 U.S. 986, 1002 
Tl984) ("If an individual discloses his trade secret to others 
who are under no obligation to protect the confidentiality of the 
information, or otherwise publicly discloses the secret, his 
property right is extinguished."); Motorola, Inc, v. Fairchild 
Camera & Instrument Corp. , 366 F. Supp. 1173, 1186-1188 (D. Ariz. 
1973); see generally M. Epstein, Mod ern Intellectual Property 6- 
25 (1986). 
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trade secrets is governed by contractual agreements, usually 

licenses or leases of specific intellectual property, that 

require the licensee or lessee to keep proprietary materials 

confidential and prohibit disclosure of these materials to third 

parties. These contractual protections can be molded to the 

needs of the specific commercial context, imparting a flexibility 

that gives developers increased control over the use and misuse 

of their software. Further, licensing permits developers to 

retain the software's commercial value because they may continue 

to market the software themselves. As a result, developers 

2 / 

demand less compensation from the licensees. 

This system of protecting software through context- 
specific contractual arrangements has' been thwarted by so-called 
"r ights-in-data" clauses in defense contracts. These clauses 
generally allow the Department of Defense ("DoD" ) to freely take 
ownership in a private company's proprietary materials and- to 
disseminate these materials broadly. Accordingly, private 
companies doing business with the DoD place their trade secrets 
in jeopardy and risk losing valuable commercial information to 
their competitors. As a result, these rights-in-data provisions 
have often been perceived as onerous and unfair. 


3/ Greenberger, Shuba, Edmond and Strassfeld, Commercial Models 
Tor Legal Protection of Computer Software in Contracts with 
Government Agencies (Vol. II of the Software Engineering 
Institute Report, Seeking the Balance Between Government and 
Industry Interests in Software Acquisitions ) 9 (SEI-87-MR-9 May 
1987). [Hereinafter "Commercial Models"]. 
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Criticisms of this nature were echoed by the President's 

Blue Ribbon Commission on Defense Management ("the Packard 

Commission") in its June 30, 1986 report. The Packard Commission 

asserted that the DoD policy governing data rights acquisitions 

did not establish the proper balance between the Government's 

need for technical data and the benefits to the nation that 

accrue from protecting the private sector's proprietary rights: 

"That balance must be struck so as to foster technological 

innovation and private investment which is so important in 

4/ 

developing products vital to our defense." 

In order to appreciate more fully the basis of the 

Packard Commission's criticisms and the source of industry 

\ 

discontent, it is necessary to undertake a more detailed analysis 
of the DoD regulatory scheme which governed the acquisition of 
software rights in the middle of 1986. While the overall rights— 
in-data regulatory framework addresses DoD's intellectual 
property rights in both "computer software" and "technical data," 

the regulations define "computer software" as an entity distinct 

5/ . . . 

from "technical data." - Accordingly, the acquisition of 


4/ President's Blue Ribbon Commission on Defense Management, _A 
Quest for Excellence 64 (1986) (hereinafter "Packard Commission 
Report " ) . 

5 / "Computer software" is defined by the regulations to include 
(1) data bases: "a collection of data in a form capable of being 

processed and operated on by a computer;" and (2) computer 
programs: "a series of instructions or statements in a form 
acceptable to a computer, designed to cause the computer to 
execute an operation or operations." 48 C.F.R. 227.401 (1986). 
"Technical data" has been defined to mean "recorded information 
(Footnote Continued) 
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computer software is addressed in a separate section of the 
regulations. See 48 C.F.R. § 227.404-1 (1986). However, both 
sets of rules were in mid-1986 based on the same general 
regulatory model, e .g . , "computer software" developed with 
Government funds and other "technical data" generated with public 
monies were extended virtually identical treatment. As discussed 
below, the same sof tware rules in effect in 1986 essentially 
remain in effect today, whereas the rules generally governing 

. . A/ 

technical data have been subject to two important revisions. 

II. DATA ACQUISITION POLICIES GOVERNING 
COMPUTER SOFTWARE 

Government rights in software are typically set at one 
of two levels, "unlimited" or "restricted." "Unlimited rights," 
as that term suggests, permit DoD to "use, duplicate, or disclose 
. . . software in whole or in part, in any manner and for any 

purpose whatsoever, and to have or permit others to do so." 48 
C.F.R. § 227.401 (1986). Accordingly, a contractor's proprietary 
interest in its software may be compromised whenever a DoD 
contract contains a clause providing that its product is subject 


(regardless of the form or method of the recording) of a 
scientific or technical nature (including computer software 
documentation) relating to supplies procured by an agency." 10 
U.S.C.: § 2302(4); accord 48 C.F.R. § 227.401 (1986); see infra 
note 20 and accompanying text. 

6 / The descriptions that follow of how DoD rights-in-data 
c"lauses work is by no means exhaustive, but rather deal with the 
general themes underlying government procurement policy. For a 
more detailed analysis of this complex and confusing subject, 
see, e.g.. See Taylor & Burgett, Government Rights in Data & 
Software, Briefing Papers 88-3 (February 1988). 
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to DoD's unlimited rights. This risk is of special concern to 

businesses in the computer industry because their entire 

existence may depend upon preventing trade secrets from being 

. . 1 / 

disclosed to competition. 

Much of the harshness of the DoD's data rights and 

software acquisition policies flows from the fact that the 

government routinely jeopardizes the fruits of private investment 

by inappropriately demanding unlimited rights. DoD has generally 

taken the position that the government receives unlimited rights 

in software and other technological data if any government funds 

8/ . u 

at all are used in their development. - Thus, DoD's nghts-in- 

data provisions grant DoD unlimited rights in software that 

results "directly" from R&D work specified by a defense contract, 

even if the software itself was not a specified or necessary 

element of performance of that contract. 48 C.F.R. 227.404- 

9 / 

1(a)(1) ( 1986 ) . In a cost sharing project, the Government 

takes unlimited rights to all data, software, and software 
documentation regardless of whether the contractor provided most 
of the development funds. Similarly, a contractor who completes 


7/ Greenberger, Riqhts-in-Data Policies Affecting Government 
Acquisition of Computer Software and Related Products , July 1986, 
at 27 (unpublished report). 

0 / See generally Taylor & Burgett, supra note 5 at 5-16. 

9/ Software developed with independent research and development 
Tund (IR&D) is treated as if it were developed with private 
funds. See Defense Procurement Circular No. 22, Jan. 29, 1965; 
see also 5~3 Fed. Reg. 10,781 (April 1, 1988). See Greenberger, 
supra note 6 at 8. 
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a privately funded project with public funds may lose all its 
proprietary rights except under limited circumstances. See supra 
note 9. If DoD is unable to specify what software it wants 
delivered with unlimited rights at the time of contracting, it 
may insert into the contract a deferred ordering clause, which 
allows it to demand the delivery of software even after the 
contract has been fully performed. See 48 C.F.R. §§ 227.410— 
1(c); 252.227-7027 (1986). 

On the other hand, when software is developed wholly 

with private funds, a contractor is generally able to negotiate a 

grant of "restricted rights." The protections afforded such 

privately-developed software ostensibly approach the norms of -the 

commercial world because the contractor is able — at least in 

theory — to incorporate its standard licensing agreement into 

10 / 

the contract. 48 C.F.R. § 227 . 404-2 ( b ) ( 3 ) (1986). 

Nevertheless, these protections are often lost when contractors 
fail to comply with the regulations’ bewildering procedural 
requirements. For example, the Government will take unlimited 
rights if the software is not delivered with the proper 
restrictive legend or if the license agreement is not specif- 
ically referenced by the contract. Id . ; § 227.404 (d)(2). 


10/ The Government always receives certain "minimum" rights in 
"the software, such as the right to modify the software and the 
right to prepare backup copies. 48 C.F.R. 227.401 (1986). 
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Other features of the DoD regulations tend to further 
undermine proprietary rights in privately-developed software. 
Although negotiations allow the flexibility characteristic of the 
ordinary commercial setting, the regulations do not offer 
contracting officers the guidance necessary to limit their 
demands for Government rights. As a result, contracting officers 
may seek the maximum rights possible because they fear the 

• u 11 / 

criticism that will result from negotiating too few rights. 

Developers of privately-developed "off-the-shelf" or "commercial 

software may avoid negotiations by electing a definition of 

restricted rights prescribed by the regulations. 48 C.F.R. 

12 / . 

§ 252.227-7013(b) (3) (ii) (1986). This alternative, however, 

is not entirely satisfactory because K the prescribed bundle of 
rights gives contractors, subcontractors and agents of DoD the 
right to use the software at a Government facility so long as 
they agree to be bound by the applicable restrictions. See I_d^_ 

§ 252 . 227-7013 ( b ) (3) (ii) (C). The use of software by such a 
varied group of private parties creates the risk of widespread 
dissemination of proprietary software to competitors and 
potential competitors. 


11/ See Taylor & Burgett, supra note 5 at 10. 

12/ "Commercial computer software" is software that is "used 
"regularly for other than Government purposes and is sold, 
licensed, or leased in significant quantities to the general 
public at established market or catalog prices." 48 C.F.R. § 
227.401 (986). 
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As they existed in 1986f the DoD regulations treated 
documentation for noncommercial software differently than docu- 
mentation for commercial software, which could be made subject to 
the same restrictions as the software itself. 48 C.F.R. 

§ 52. 22 7- 7013(b) (3) ( i i ) (1986). Specifically, instruction 

manuals explaining noncommercial software even software that 
would otherwise be subject to restricted rights — were governed 
by unlimited rights and could be freely disseminated by DoD. Id. 
§ 227 . 403-2( b) ( 5 ) . To the extent that these manuals revealed 
proprietary information, the benefits derived from the applica- 
tion of restricted rights to the noncommercial software or to 
other documentation were lost, because the Government could 
transfer the manuals to whomever it chose, for any purpose what- 
soever, including non-Governmental purposes. As a response to 
these onerous regulations, it is likely that those contractors 
who chose to do business with DoD included in their manuals only 
the bare minimum of information necessary to meet contract 

13 / 

requirements. 

XXI. THE PACKARD COMMISSION REPORT 

Software and software rights are conveyed daily in the 
private sector in situations reflecting needs and circumstances 
often no less varied — or conflicting than those facing 


13/ See Greenberger, supra note 6 at 7. 
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DoD. Yet the commercial world knows nothing of mechanisms like 

DoD's rights-in-data system. In its official report, the Packard 

Commission expressed concern over the detrimental effects of this 

system on the development of all new technology: "[W]e find in 

general that a policy of invariably acquiring unlimited rights 

whenever development has occurred at public expense removes 

incentive to commercialize. More importantly, we find that a 

policy of permitting contractors no rights in data developed with 

n 1 4/ 

mixed funding creates even greater disincentives." 

Thus, the Packard Commission proposed a shift away from 
Governmental assertion of unlimited rights towards greater 
reliance on contract negotiations for the assignment of technical 
data rights. The report concluded th l at DoD should pattern its 
acquisition policies and practices more closely on the commercial 
model : 

"The inescapable conclusion is that it is time 
to adopt a new policy that is (1) clear and 
coherent, (2) no more divergent from commer- 
cial practices than is necessary for DoD to 
achieve its mission, (3) appropriate in terms 
of DoD's needs to use the technology, and (4) 
appropriate in terms of the intellectual 
property rights associated with sof tware . " 15/ 

The Packard Commission Report spurred efforts at reform m both 


14/; Packard Commission Report, supra note 4, App. I, § III, at 
T20 ; (emphasis in original). 

15/ Packard Commission Report, supra note '4, App. I, § V, at 
124. 
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the Congress and the Executive Branch. 

IV. DoD RESPONSES TO CONGRESSIONAL AND 
EXECUTIVE BRANCH INITIATIVES 

A. The Defense Acquisition Act of 1986 . Four months 

after the Packard Commission Report, Congress enacted the Defense 

16/ 

Acquisition Improvement Act of 1986. The accompanying 

Conference Report specifically rejected the philosophy that has 

formed the basis for DoD r ights-in-data policies: 

"The Department of Defense should generally 
seek to^ acquire the same rights in data that a 
commercial customer would in acquiring the 
same product. For example, if a contractor 
were to purchase an item in the commercial 
sector, it would not receive unlimited rights 
to use, release or disclose technical data 
necessary to manufacture the item. " 17/ 

While retaining the concept of unlimited Government rights in 
data developed exclusively with federal funds, Congress directed 
that rights in data developed with mixed funding should be 
negotiated. 10 U.S.C. § 2320(a)(2) (E). Congress also pro- 

hibited DoD from requiring contractors to relinquish their data 
rights as a condition for obtaining a defense contract. Id._ 
§2320 (a)(2)(F). This provision responded directly to con- 
tractors’ complaints that they had insufficient bargaining power 

18 / 

to refuse DoD negotiators' demands. 


16/ Pub L. No. 99-661, § 953, 100 Stat. 3910, 3949 (1986) 
( current ve rs ion at 10 U.S.C. A. § 2320 (1987)). 

17/ H.R. Conf. Rep. No. 1001, 99th Cong., 2d Sess. 511, 
Te~pr inted in 1986 U.S. Code Cong. & Admin. News 6570. 

18/ Taylor & Burqett, supra note 5 at 9. 
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Finally, the Act required the publication of proposed 

regulations governing the acquisition of "technical data within 

19 / . , 

3 months and final regulations within 6 months. A crucial 

point bears noting here. Perhaps adopting the premise that 

software merits distinctive treatment. Congress had defined 

"technical data" in a previous statute to exclude computer soft- 
20 / 

ware. As a result, when Congress called for new "technical 

data" rules in 1986, it required changes only in the technical 
data rules, but not in the existing software r ights-in-data 
provisions. Why these Congressional efforts at reform should 
address rights in technical data, but bypass rights in computer 
software is unexplained. Nevertheless, by requiring new data 
rights regulations without corresponding revisions in the 
software rules. Congress began to drive these two regulatory 
schemes apart. 

B . President Reagan's 1987 Executive Order . On 

April 10, 1987, President Reagan issued an Executive Order imple 
menting the Federal Technology Transfer Act of 1986 (Public Law 
99-502) be requiring, inter alia , that heads of federal agencies 
and executive departments 

"cooperate ... in the development of a 


19/ Pub. L. No. 99-661 § 953 (d), 100 Stat. 3952 (1986). 

20/ See Department Authorization Act, 1985, Pub. L. No. 98-525, 
ST2117 - 98 Stat. 2492, 2589 ( 1984) (codified at 10 (J.S.C. § 
2302(4) ). 
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uniform policy permitting Federal contractors 
to retain rights to software, engineering 
drawings, and other technical data generated 
by Federal Grants and contracts, in exchange 
for royalty-free use by or in behalf of the 
government. "21/ 

Thus, both the Executive Order and the Defense 

Acquisition Act of 1986 accepted the Packard Commission's view 

that both the government and the private sector will benefit from 

allowing private ownership rights in technological advancements 

developed with mixed funding. The Presidential directive went 

further in endorsing a licensing scheme which would allow 

developers to retain a proprietary interest in software funded 

entirely at Government expense. Against this backdrop, DoD 

software acquisition policies began t^o seem decidedly out of step 

with Congressional and Executive Branch initiatives. Indeed, the 

1987 revisions in DoD's general data rights provisions offered 

little more than the appearance of compliance with the 

Congressional directive and Executive Branch policy. 

C . The 1987 Revisions to the DFAR Supplement . As 

noted above, the 1987 data rights revisions were a response to 

22 / 

the Defense Acquisition Act of 1986. These 1987 revisions 

dealt with the rights-in-technical-data regulations — but not 


21/ Exec. Order No. 12591. "Facilitating Access to Science and 
Technology , " 52 Fed. Reg. 13,414 (1987). 

22/ Proposed; regulations were first issued on January 16, 1987 
in accordance with the Defense Acquisition Act. See 52 Fed. Reg. 
2082 (1987). The final provisions were published on April 16, 
1987. See 52 Fed. Reg. 12,390 (1987). 
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their software counterpart — because Congress had excluded 

software from its directive by its limited definition of 

"technical data." See supra p. 11. Thus, in 1987 DoD simply 

23/ 

republished the old software rules. Adopting the Packard 

Commission's recommendation that software be treated as a 

24/ 

"special case", the Defense Acquisition Regulatory Council 
(DARC) formed an ad hoc committee to revise the software rules — 
a committee that would never accomplish its mission, as will be 
shown below. 

Nevertheless, it is worthwhile examining the 1987 
revisions of DoD's general data acquisition regulations, because 
they illustrate DoD's resourcefulness in evading meaningful 
reform. In addition, the 1987 revisions introduced an innova- 
tion, the "Government Purpose License," which may eventually 
assume an important role in DoD's software acquisition policies. 

Under its 1987 rights-in-da ta provisions, DoD adopted 
the strategy of asserting its traditional broad claims to 
"unlimited rights" data, while at the same time granting the 
contracting officer sweeping authority to waive these rights in 
return for a "Government Purpose License." The contracting 
officer could negotiate a Government Purpose License whenever 
1) the contractor made a "substantial contribution" to the item's 


23/ See Taylor & Burgett, supra , note 5 at 4. 

24/ Packard Commision Report, supra , note 4, App. I, § V, at 
123-24? cf. 52 Fed. Reg. 2082 (1987). 
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development; — 2) the government did not need "unlimited 

rights;" and 3) the contractor agreed to commercialize the 
technology. § 227.472-7 (1987). The regulations specifically 
noted that the intent of the Government Purpose License was to 
establish the contractor's proprietary interest and therefore 
promote wider application and development of the relevant 
technology. § 227.472-5(b) (1987). In fact, the Government 

Purpose License represents a highly artificial effort toward 
achieving this goal; despite its name, it has very little in 
common with the licensing agreements governing the transfer of 
data and software in commercial settings. 

A principal drawback to the Government Purpose License 
is that, unlike commercial licenses, ''it cannot be molded to ac- 
commodate varying circumstances. The regulations require that 
the contractual provision containing the Government Purpose Li- 
cense be in exact accord with the regulations' definition of a 
"Government Purpose License." See §25 2 . 227-70 13 ( b ) ( 2 ) ( i i ) ( B ) 
(1987). That definition essentially ensures that the Government 
will always have unlimited rights for Government purposes: 

-"'Government purposes license rights' .... 
means rights to use, duplicate, or disclose 
technical data ... in whole or in part and 


25/ The revisions established Government Purpose License Rights 
ai" the norm when the contractor contributed more than half of an 
item's development costs. §227 . 472-5 ( b ) (1987). However, even 

when the contractor made "substantial contributions" that did not 
exceed fifty percent of an item's development cost, the 
contracting officer was instructed to "give consideration to 
obtaining less than unlimited rights." Id . ; § 227.472-7 ( 1987). 
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in any manner, for Government purposes only, 
and to have or permit others to do so for 
Government purposes only. Government license 
rights include purposes of competitive 
procurement but do not grant the Government 
the right to have or permit others to use 
technical data. ..." § 227.471 ( 198 7 ) ♦ 26/ 

The use of a boilerplate provision, especially such an 

ambiguous one, hardly seems sufficient to protect a contractor's 

proprietary interest or to effectuate the regulations' stated 

policy of providing the Government with no more data rights than 


are actually needed. § 227.472-5 (1987). Though the Government 
may not release data for commercial purposes, competitors may 
still gain insights into valuable trade secrets by participating 
in the relevant DoD program. The regulations, moreover, 
specifically contemplate that DoD will disseminate data subject 
to Government Purpose License Rights so that other contractors 
may prepare bids for purposes of competitive reprocurement and 
support services. § 227.471 (1987). In sum, the Government 
Purpose License seems little more than a cosmetic response to 
Congressional and Presidential concerns that contractors be 
permitted to retain ownership rights in data generated from 
mixed-funding and that DoD reconcile its r ights-in-data policies 
with commercial practices. It is unlikely that this innovation 
will vindicate the rights of software developers even if it 
should become a feature of DoD's software acquisition 


26/ The Government use and possible disclosure of data pursuant 
"to a Government Purpose License Rights is royalty-free. 

§ 227.472-7 (1987). 
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regulations. 

D. The 1988 Dixon Amendments . Congress reacted to the 
1987 data rights revisions in the so-called "Dixon Amendments" to 
the National Defense Authorization Act of 1988 with an attempt to 
nudge DoD towards conforming its concept of licensing more 


closely to the commercial model. 


27/ 


The statute specifically 


endorses the idea of direct licensing. 


28/ 


and prohibits the 


Government from interfering with third-party royalties for the 

29/ 

use of data developed exclusively at private expense. 

Furthermore, DoD is given permission to 

"prescrib [e ] reasonable and flexible guide- 
lines, including negotiation objectives, for 
the conduct of negotiations regarding the 
respective rights in technical data of the 
United States and the contractor . " 30/ 

The Dixon Amendments required that DoD implement these 

policy changes in revised r ights-in-data provisions to take 

31/ 

effect by April 1, 1988. However, Congress once again 

excluded computer software from its directive, thereby ensuring 
that the software rules and the rules governing other technical 


27/ Pub.L. No. 100-180, § 808, 101 Stat. 1128 (1987) (amending 
10 U.S.C. § 2320). 

28/ Pub.L. 100-180 § 808(a)(4)(C) (amending 10 U.S.C. 
2320(a)(2)(G)). 

29/ Id. § 808(a) (amending 10 U.S.C. § 2320(a)(1)). 

30/ Pub.L. 100-180, 101 Stat. 1128, 1130 (1987) (amending 10 
U.S.C. § 2320). 


31/ Id. § 808(c). 


17 


data would continue to diverge. 

E. The Administration's Draft Policy on Rights in 

Technical Data . In early 1988, the Office of Federal Procurement 

Policy released the "Administration's Draft Policy on Rights in 

Technical Data," pursuant to the President's 1987 Executive 
32/ 

Order. The draft policy, like the Dixon Amendments, requires 

that rights in data be established through negotiations, and 

similarly recognizes that such a policy will only be successful 

if contracting officers are provided with the necessary 

guidance. Accordingly, the rule states that the Government 

should not obtain rights in data, regardless of the source of 

funding, unless it first determines that there is a specific 

need. Even if such a need is identified, the Government must 

3 3/ 

first consider other alternatives. 

F. The 1988 Interim Rule . In response to the Dixon 

Amendments, DoD published an interim r ights-in-data rule and 
request for comments on April 1, 1988. 53 Fed. Reg. 10,780 


-3 2/ See 49 Fed. Cont. Rep. 402 ( BNA ) (March 7, 1988). 

33/ Thus, the government should not acquire data if 1) the 
original item or substitutes are commercially available; 

2) functional data or samples of the original item will 
adequately serve the Government's purposes; or 3) the original 
contractor is willing to furnish the data through alternate 
sources of supply through direct licenses or nondisclosure 
agreements. Id. Even if’ obtaining the data represents the only 
means of assuring competitive reprocurement, the Draft Policy 
recognizes that acquisition of the data may nevertheless be 
inappropriate — for example, when the costs of acquiring the 
data are likely to exceed the savings resulting from competitive 
reprocurement. Id . at 402-403. 


% 
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(1988) — However, because the Dixon Amendments did not address 

computer software, DoD did not feel obliged to complete its long- 
awaited revision of the software rules, and it once again 
republished the existing provisions. In fact, the ad hoc 
committee formed by the DARC in 1987 to formulate new software 
rules has now abandoned its efforts. The explanation offered for 
this development is that the DARC and the Civilian Agency 
Acquisition Council (CAAC) plan to unify civilian and military 
data acquisition regulations into a single body of uniform rules 
by September 30, 1988. See 52 Fed. Reg. 18,140 (1987). 
Accordingly, DARC believes attempts to formulate rules only for 
the military would be a wasted effort, and the software project 
has consequently been turned over to a joint committee of the 
DARC and CAAC. 

In any event, DoD's 1988 approach to data acquisitions 
may reveal its thinking regarding software; the interim rule 
could very well anticipate revisions in DoD's software 
acquisition policies — if only to confirm the Department's 
efforts to pursue traditional objectives under the guise of 
reform. Thus, the April 1, 1988 revisions give the appearance of 
bringing DoD rights-in-data policies into line with Congressional 
initiatives and the OFPP draft proposals by encouraging the 
negotiation of data rights, while handcuffing the negotiators 


34/ The DAR Council will consider comments received by May 31, 
1988 in formulating the final rule. 53 Fed. Reg. 10,780 (1988). 
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with detailed guidelines and objectives. In fact, the only 

question typically on the negotiating table is whether the 

Government should take unlimited rights or Government Purpose 

License Rights — with all the inadequacies discussed above. See 

supra pp. 14-15. See generally § 227.473-1 53 Fed. Reg. 10,783 
35/ 

( 1988) . 

The new regulations adopt the same strategy as the 1987 
version, asserting broad claims to "unlimited rights" data while 
further expanding the authority of the contracting officer to 
negotiate these rights away in favor of Government Purpose 
License Rights. The 1988 revisions thus follow the OFPP draft 
policy and the 1987 Executive Order in allowing Government Pur- 
pose License Rights in data developed exclusively with Government 

funding. § 227. 472-3(a ) ( 1 ) and (2), 53 Fed. Reg. 10,783-86 

36/ T . . 

( 1988). — Nevertheless, the Government Purpose License is the 


35/ Where technical data pertains to items or processes 
developed "exclusively at private expense," the contractor may 
negotiate to grant the government "limited rights," which are 
similar to the rights the Government receives in "restricted 
rights software." See §§ 227.470; 227 . 472-3 ( b ) ; 53 Fed. Reg. 
10,781; 10,783 (1988). 

36/ The mix of Government and private funding nevertheless 
remains a factor in determining whether Government Purpose 
License Rights are appropriate. § 227 . 473-1 ( b ) ( 2 ) ( E ) , 53 Fed. 
Reg. 10,784 (1988). Other factors include: whether the 

technology can be commercialized; further acquisition strategy; 
and the development of alternative sources of supply. § 227.473- 
1(b)(2), 53 Fed. Reg. 10,784 (1988). In addition, the 
contracting officer is instructed to consider the " [b] urden on 
the Government" of protecting the contractor's rights in the 
technical data and may not agree to a Government Purpose License 
where reprocurement will involve a large number of potential 
competitors. § 227 . 472-3 ( a ) ( 2 ) ( i i ) ( A ) . 
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same limited boilerplate provision found in the^ 1987 regulations, 
and is therefore completely unsuitable as a vehicle for imparting 
the desired flexibility into negotiations over data rights. Far 
from recognizing this problem, the regulations specifically 
reject the use of "non-standard" license rights "unless approved 
by the head of the contracting activity." § 227 . 473-1 ( b ) ( 2 ) ( iv ) , 
53 Fed. Reg. 10,784 (1988). 

The 1988 revisions further undermine the utility of the 
Government Purpose License by requiring that it expire and be 
replaced by unlimited Government rights. § 227 . 472-3 ( a ) ( 2 ) , 53 
Fed. Reg. 10,783 (1988). Indeed, the regulations state that the 
Government's negotiating objective in most situations will be to 
obtain unlimited rights within a one to five year period. 

§ 227 . 473-1 (b ) ( 2 ) ( ii ) and (iii), 53 Fed. Reg. 10,784 (1988). 

This result runs counter to the OFPP draft proposal as well as 
DoD's own stated policy of obtaining "only the minimum essential 
technical data and data rights." § 227.472-2 53, Fed. Reg. 

10,782 (1988). We suspect, consequently, that the interim rule 
will be subject to much criticism from the private sector and 
will probably stimulate renewed reform efforts within Congress 
and the Executive Branch. 

V. CRITICISM OF DoD's RIGHTS- IN- DATA POLICIES 

Why DoD should adhere so recalcitrantly to its present 
policies remains a mystery. Traditionally, DoD has maintained 
that competitive procurement policies require extensive 
government rights in data in order to evaluate future acqui- 
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sitions and to solicit competitive bids. This attitude blends 
into the more general notion that government needs for 
proprietary technical data and software exceed those of private 
commercial customers. DoD has articulated its special needs as 
follows: 

"Millions of separate items must be acquired, 
operated, and maintained for defense 
purposes. Technical data are required for 
training of personnel, overhaul, and repair, 
cataloging, standardization, inspection and 
quality control, packaging and logistics 
operations. Technical data resulting from 
research and development and production 
contracts must be disseminated to many 
different users. The Government must make 
technical data widely available to increase 
competition, lower costs and provide for 
mobilization." 53 Fed. Reg. 10,782, 

§ 227. 472-1 ( a ) (1988). 

Nevertheless, it is difficult to believe that the exigencies of 

the Government's mission routinely demand unlimited rights in 

software and data. The better explanation for DoD policy is that 

the Government relies upon the expenditure of public funds as an 

artifice to avoid the effort that would be required by a more 

carefully considered assessment of DoD's needs. 

Even before the Packard Commission's widely publicized 

criticism of DoD's r ights-in-data regulations, DoD's policy of 

requiring extensive rights in data and software had been chal- 

37/ 

lenged for undercutting Governmental objectives. To be sure, 


37/ Also instrumental in bringing about a reassessment of DoD's 
policies were the considerable efforts of the Software; Engineer- 
ing Institute of Carnegie-Mellon University, which was funded by 
DoD in 1985 and given the responsibility of investigating the 
(Footnote Continued) 
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acquisitions using "unlimited rights" software may decrease the 

cost of maintenance and reprocurement. However, the cost of the 

original contract may well increase because, "if contractors know 

they must lose [their proprietary interests in] data when dealing 

with the Government, they will almost certainly seek to recoup 

38/ . 

those losses when negotiating contract prices." Thus, a broad 

assertion of rights in commercially valuable information and the 

resulting high risk of disclosure to competitors will "drive up 

the cost of technology the Government buys from industry, 

especially computer software that is in great demand in the 

39/ 

commercial marketplace." 

This threat to commercial proprietary interests may 
deprive the Government of the most desirable software. The 
industry representatives who composed the Rights in Data 
Technical Working Group of the Institute for Defense Analysis 
(RDTWG) observed: 

"Industry is reluctant. to invest in new 


results of DoD’s approach to software acquisition. See , e.g. , 
Martin and Deasy, The Basis for Reconciling Department of Defense 
and Industry Needs for Rights in Software (Vol. I of the Software 
Engineering Institute Report, Seeking the Balance Between Govern- 
ment and Industry Interests in Software Acquisitions ) (SEI-87-TR- 
13 June 1987); Sarauelson, Toward a Reform of the Defense Depart- 
ment Software Acquisition Policy (CMU/SEI-86-TRI April 1986); 
Commercial Models , supra note 3. 

38/ OSD Data Rights Study Group, Who Should Own Data Rights: 
Government or Industry? Seeking a Balance at 16 (June 22, 1984) 
(unpublished report). 

39/ Arthurs, Contractors Fume as Air Force Takes Off After 
lUghts to Data~ ^ Legal Times of Washington, Feb. 27> 1984 , at 8 , 

col. 4. 
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technology for the government because [of] 
sweeping data rights demands by the 
government, and apprehensiveness about the 
loss of proprietary information. . . . This 

creates a climate unfavorable to the transfer 
of such technology [to the government]." — / 

The result of this hostile environment, RDTWG concluded, is that: 

"the government is failing to obtain the most 
innovative and creative computer software 
technology from its software suppliers. Thus, 
the government has been unable to take full 
advantage of the significant American lead in 
software technology for the upgrading 4 <jf its 
mission-critical computer resources ." — < 

DoD's rights-in-data provisions must also be judged 

against civilian procurement policies. Each civilian agency 

promulgated its own data acquisitions provisions until the Small 

Business & Federal Procurement Competition Enhancement Act of 

1984 mandated a revision of the FAR to establish uniform rules 

42/ 

governing data rights. These rules became effective on 

June 1, 1987, and, in contrast to the DoD regulations, adopt a 

.43/ 

strategy of limiting data delivery requirements. For example, 

a contractor may withhold "restricted computer software" from the 
Government by substituting "form, fit and function data" in its 


40/ Rights in Data Technical Working Group, Draft Final Report 
sections 2-3 (Nov. 22, 1983). 

41/ Id. § 1-1. 

42/ Pub.L. 98-577, § 301, 98 Stat. 3074 (1984). 

43/ The proposed FAR rights-in-data provisions were first; issued 
for comment on August 5, 1985, see 50 Fed. Reg. 32,870 (1985), 
but were not published in final form until May 13, 1987. 52 Fed. 

Reg. 18,140 (1987). 
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44/ 

place. 48 C.F.R. § 27.404(b). 

acquisitions to such functional data allows continued operation 

and maintenance of Government systems while, at the same time, 

reduces the risk that a competitor will obtain the additional 

information necessary to the reproduction of protected 

45/ 

intellectual property. Though the FAR only allows the 

substitution of functional data for privately-developed software 
and data, it is easy to see how this strategy might be extended 
to better effectuate administration policies of limiting data 
acquisitions to the necessary minimum. 

Indeed, because of OFPP ' s directive that the CAAC and 
DARC promulgate uniform data acquisition rules for the civilian 
and military agencies, DoD may come under considerable pressure 
to adopt a similar approach. In the absence of a direct 
Congressional mandate, however, disagreement over such a 
fundamental point will probably stand in the way of unified 
regulations. 


44/ "Form, fit, and function data" for computer software is 
clefined as "data identifying source, size, configuration, mating 
and attachment characteristics, functional characteristics, and 
performance requirements," but does not include the source code, 
algorithm, process, formulae, and flow charts of the software." 

48 C.F.R. § 27.401. The Government may request the actual 
software when necessary. 48 C.F.C. § 27.404(b). 

45/ Under the FAR, a contractor may qualify privately-developed 
"software for "restricted rights" status simply by adopting the 
procedures that would be necessary to preserve its intellectual 
property rights in an ordinary commercial setting. § 27.401. 
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VI. ANTICIPATED REFORMS 

DoD's reluctance to heed Congressional and Executive 

calls for reform will undoubtedly lead to further initiatives to 

push DoD further in the direction of a licensing scheme that more 

closely corresponds to commercial practices. Ideally, renewed 

calls for case-by-case negotiation will result in software 

acquisition licenses that are carefully tailored to an 

individualized analysis of DoD's needs with respect to particular 

software and the developer's particular interests in retaining 

proprietary rights in that software. These arrangements are the 

norm in private industry and would permit DoD to obtain what it 

needs, but to pay for no more than it needs — while at the same 

time allowing industry to protect it^ most innovative and 

46/ 

proprietary data. 

Given existing resources, however, the wholesale 


adoption of such a scheme may initially be administratively 
47/ 

unworkable. — DoD has expressly disapproved of nonstandard 

licensing arrangements and has warned of the "serious 

administrative burdens for contract support pesonnel and persons 

in industry who may be required to handle this data many years 

48/ 

after the contract [is complete]." As a first step, DoD might 


46/ See Commercial Models , supra note 3 at 7. 

47/ See 2 Nash & Cibinic Rep. paragraph 19, at 48 (March 1988). 

48/ DoD Strawman Approach for New Technical Data , § 227.473-2. 
Inside the Pentagon 13 (January 22, 1988). 
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adopt a series of generic licenses, which respond to specific 

Government needs — such as standardization, maintenance, or 

reprocurement — but which are drafted far more tightly than the 

49/ 

dubious "Government Purpose License." Royalties would reflect 

the scope of the rights obtained under the license and the extent 

to which the software was generated by public financing. As 

contracting officers gain the necessary experience, they could 

gradually be afforded the latitude to deviate from this framework 

in favor of the more individualized approach discussed above. 

Finally, Congress will no doubt make further attempts to 

reconcile DoD to the use of "direct licensing," a practice which 

will help transform the Government Purpose License into a more 

useful concept. Under this scheme, tAe Government could direct 

the licensor to enter into a licensing agreement with a 

designated third party if the Government deemed it necessary to 

disclose the software or data. As one commentary has noted, the 

use of direct licensing would allow "a contractor to make a 

business decision regarding the licensee and give [ ] the 

contractor direct control over enforcement through privity of 
50/ 

contract." — DoD has been traditionally fearful that 

contractors would demand unreasonable conditions if allowed to 


49/ See Commerci al Models , supra note 3 at 7. Flexibility still 
sThould be permitted for unusual situations not . addressed by the 
standard clauses. Id . 


50/ OSD Study Group, supra note 36 at 21-22. 
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51/ 

negotiate directly with third-parties. However, the 

Government contract could protect the interests of the Government 

by specifying the royalty and other terms of any private license 

. 11 / 

that the Government might require. 

VII. CONCLUSION 

DoD has labored unsuccessfully to accommodate its soft- 
ware rules to the framework of its current acquisition policy for 
other technical data. In fact, such an accommodation is impossi- 
ble. The economics of the software industry simply do not com- 
port with a procurement strategy that places vital proprietary 
interests at risk by a constant demand for unlimited rights. 

Software differs from other data in the quality and 
quantity of the information it embodies; a competitor who gains 
access to this information not only usurps the value of the soft- 
ware itself, but also appropriates trade secrets that may repre- 
sent a significant portion of the developing firm's market 
value. Indeed, even in the context of more enlightened policies, 
software should receive more extensive protections than other 
technical data. Those companies engaged in developing first-rate 
software should give strong support to Congressional and Execu- 
tive Branch efforts to have DoD adopt a licensing scheme that is 
more closely attuned to a software developer's concerns. 


51/ Taylor & Burgett, supra note 5 at 8. 
52/ Greenberger, supra note 6 at 35. 
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Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P)DARS, c/o OASD(PLXMRS) 

Room 3D 139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd, v 

The Massachusetts Institute of Technology wishes to submit the 
following comments with respect to the interim rule published at 53 FR 
10780 under the DFARS Subpart 227.4 - Technical Data, Other Data, 
Computer Software, and Copyrights, and the clause at 227.252-7013. 

It is our experience that P.L. 96-517, and the amendments of P.L. 98- 
620, have stimulated much stronger research relationships with industry 
and have encouraged the expansion of Institute activities directed toward 
the transfer of MIT generated technology. 

It has become increasingly obvious, however, that the effective 
transfer of university generated technology requires dealing simultaneously 
not only with patentable inventions but also with technical data and 
software involving property rights other than patents. 

For example, MIT has been working on nuclear magnetic resonance 
imaging devices which require a sophisticated and integrated hardware and 
software system; on symbolic processing, the backbone of artificial 
intelligence technology, which consists of a combined hardware and 
software system which allows computers to simulate human problem 
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solving and data processing techniques; and integrated circuits, which may 
involve a copyrightable, pattern-generating software program, a chip design 
copyright under the Semiconductor Chip Protection Act of 1984, a patent on 
the novel functions performed by the integrated circuit, and possibly a 
trademark. 

The effective transfer of such technology requires a Federal policy 
for technical data and software which parallels that for patentable 
inventions. At the present time, however. Federal policy inhibits the 
effective transfer of many technologies which combine inventions, 
technical data, and software. 

The interim rule would continue forDOD those features of current 
Federal policy which discourage U.S. companies from commercializing 
technologies resulting from Federally funded university research. 

The revisions required so that the interim rule will, instead, provide 
an incentive for commercialization can easily be accommodated within the 
existing structure of the rule. Our specific recommendations are set forth 
below. 


A. ACQUISITION POLICY. 

The general acquisition policy set forth in Part 227.472-1 of the 
interim rule makes no mention of the role of universities in the 
dissemination of research results and transfer of technology. 

Recommendation: That this part be modified to recognize that the 
obligations of the government with respect to the dissemination of 
research results can be fulfilled through technology transfer 
programs conducted by contractors. 


B. UNLIMITED GOVERNMENT RIGHTS 

Under the interim rule, the government acquires unlimited rights to 
technical data and to computer software generated in the course of a 
contract whether or not the data or software pertains to parts, components 
or processes needed for reprocurement; whether or not the government has a 
need for it; and whether or not it has been specified for delivery. 


2 


The existence of such broadly stated unlimited rights in the 
government, whether or not exercised, seriously inhibits the contractor's 
ability to effectively transfer technical data and software to the 
commercial sector. Our views are essentially the same as those expressed 
by Federal laboratory officials as reported in the GAO study "Technology 
Transfer - Constraints Perceived by Federal Laboratories and Agency 
Officials" (GAO/RCED-88-1 16BR), which was issued in March 1988. 

Recommendation - Technical data: That the clause at 252.227-7013 
under (b)(1). Unlimited Rights, (and in the text at 227.472-3 (a)(1)), 
be revised to provide that the government acquires unlimited rights 
under (i) only where the contracting officer has identified a specific 
need for the data which cannot be met through other means, and under 
(ii) only where delivery of the data has been specified as an element 
of performance. 


Recommendation - Computer software: That the clause at 252.227- 

7013, under (c)(2). Unlimited Rights, be revised to provide that the 

Government acquires unlimited rights under (i) and (ii) only where 

delivery of such software is specified as an element of performance. 

v 

C. GOVERNMENT PURPOSE LICENSE RIGHTS IN TECHNICAL DATA 

Subparagraph 227.472-3(a)(2) of the interim rule provides an 
exception to unlimited Government rights so that the Government may agree 
to accept Government Purpose License Rights in order to "encourage 
commercial utilization of technologies developed under Government 
contracts..." 

This exception is not available, however, where the "(8) Technical 
data must be published (e.g., to disclose the results of research and 
development efforts." This appears to regress from the philosophy reflected 
in the rule published at 52 FR 12390 on April 16, 1987. That rule provided 
in subpart 9227.472-5(b) that, in cases of mixed funding, unless the 
contracting officer determines during the identification of needs process 
that unlimited rights are required, the Government will accept Government 

Purpose License Rights if “ the contractor is a small business firm or 

nonprofit organization that agrees to commercialize the technology." 
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The interim rule can easily be interpreted as a specific constraint on 
the ability of universities and other contractors to transfer technology 
generated in the course of basic and applied research programs. 

Recommendation: That 227.472-3(a)(2)(ii)(B) be omitted and a new 
section added which provides that the contracting officer shall agree 
to accept 6PLR when the contractor is a small business or non-profit 
organization which agrees to commercialize the technology, except 
where unlimited rights are required for the purposes of competitive 
procurement of supplies or services, . 


D. GOVERNMENT ACQUISITION OF RESTRICTED RIGHTS IN COMPUTER SOFTWARE 

As noted above, the effective dissemination of software by those who 
created it requires the same policies as patents, but unlimited government 
rights have inhibited such dissemination and commercialization. 

Recommendation: In the clause at 252.227-70 1 3, revise (c)( 1 ) by 
adding a new subparagraph (c)(iii) providing that the contracting 
officer shall agree to accept restricted rights when the contractor is 
a small business or non-profit organization which agrees to 
commercialize the technology unless unlimited rights are required for 
the purposes of competitive procurement of supplies or services. 


E. NEGOTIATION FACTORS 

It is quite likely that university research will frequently involve 
mixed funding. More specific guidance should, therefore, be provided with 
respect to the negotiation of government-university rights in technical data 
and computer software. 

Recommendation: That a new subparagraph (D) be added to (b)(2)(ii) 
to provide that when the government does not have a need to use the 
data for competition and the contractor is a university or other 
nonprofit which is interested in commercializing the data, the 
government will negotiate Government Purpose License Rights. 
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F. 


THF SBIR PROGRAM - AN ALTERNATIVE 


We believe that in contracts for basic or applied research. Alternate 
11 of the clause at 252.227-7013, which is mandated by statute for the SBIR 
Program, would be an appropriate alternative to the recommendations set 
forth above. 

Recommendation: That substitute paragraphs (b) and (c) of Alternate 
II to the clause at 252.227-7013, be stipulated for inclusion in all 
contracts awarded to non-profit organizations for the conduct of 
basic or applied research, which do not require the delivery of 
technical data or computer software needed by the Government for 
the competitive procurement of items, components, or processes. 


We appreciate the opportunity to comment on the interim rule. The 
transfer of technology resulting from research funded by the Federal 
agencies and by U.S. industry is an important and expanding activity at MIT 
and other universities. DOD is in a position to adopt a policy with respect 
to technical data and software which will significantly and substantially 
enhance, this effort. We urge you to do so. 


Sincerely, 
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GEORGIA TECH 1885-1985 


DESIGNING TOMORROW TODAY 


OFFICE OF THE DIRECTOR 
J. W. DEES, Director 
(404) 894-4810 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL) (MRS) 

Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 


Georgia Institute of Technology 

Office of Contract Administration 
Centennial Research Building 
Atlanta, Georgia 30332-0420 


May 30, 1988 


TELEX: 542507 GTRC OCA ATL 
FAX: (404) 894-3120 


Dear Mr. Lloyd: 

This letter is submitted in support of the position of the Council on 
Governmental Relations (COGR) in their 11 May 1988 letter on the above referenced 
matter. Georgia Tech, as both a major research university in the area of informatio 
technology and developer of computer software which has been successfully 
co^erSnzed, urgu/ths lamentation of a Federal policy on computer software and 
data which parallels that contained in Public Law 96-517. J* L - Th - 

facilitated stronger research relationships between research an y* 

benefit should be expanded across the broad spectrum of intellectual property. 

As was pointed out in testimony given by M.I.T.’s George H. Dummer on 30 April 
1987 before the U. S. House of Representatives Committee on Science, Space and 
Technology! Subcommittee on Science, Research and Technology, the effective transfer, 
of university generated technology requires the consideration of different (trade 

patent! copyright) intellectual property rights Technology can no longer be 
cleanly categorized as only having one kind of right subsisting withi 

Georgia Tech is one of many universities facing this issue. The technology 
developed in university laboratories under Federal sponsorship comprises only 
starting point for technological innovations which are a necessary part of 
maintaining our position in the worldwide scientific community. A progressive 
content set of Federal policies in the area of intellectual property ownership and 
rights would have a positive effect which would benefit no only universities, but the 

nation as well. 

We would be pleased to provide additional information at your convenience. 

Sincerely, 

Georgia Institute of Technology 



J. W. Dees, Director 

Office of Contract Administration 


cc: Milt Goldberg, Executive Director 

of COGR 


An Equal Education and Employment Opportunity Institution 


A Unit of the University System of Georgia 


OZONE INDUSTRIES, INC. 


101-32 101st STREET • OZONE PARK, N. Y. 11416 • (718)845-5200 


25 May 1988 
PR88-2627 


Defense Acquisition Regulatory Council 
ODASP (P) DARs, c/o OASD (P&L) (MRS) 

DAR CASE 87-303 
THE PENTAGON 

WASHINGTON, DC 20301-3062 

Attention: Mr. Charles W. Lloyd, 

Executive Secretary 

Subject: New Interim Pod Data Rights Regulations 

(effective 4/4/88) 

Dear Mr. Lloyd: 

Ozone Industries endorses the comments submitted by PIA 
on the subject regulations. 


Very truly yours, 

OZONE INDUSTRIES, INC. 



JFC/ebs 



North Carolina State University 

Office of the Vice Chancellor for Research 
Research Administration 


Box 7003 

Raleigh, N.C. 27695-7003 
(919) 737-2117 
TELEFAX: (919) 737-3773 


May 30, 1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD ( P ) DARS 
c/o OASD (PL) (MRS) 

Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Ref. DAR Case 87-303 

Dear Mr. Lloyd: 

North Carolina State University hereby submits the following 
comments with respect to the interim rules published at 53 FR 10780 
under the DFARS Subpart 227.4 - Technical Data, Other Data, Computer 
Software, and Copyrights, in support of the positions taken in the 
letter written to you by Milton Goldberg, Executive Director of COGR, 
dated May 11, 1988. 

In our opinion, adoption of the interim rule as proposed by the 
Department of Defense will continue the negative impact on success- 
ful technology transfer already felt as the result of the DOD , DOE 
and NASA Rights in Technical Data and Computer Software regulations 
implemented by those agencies while awaiting finalization of FAR 
Subpart 27.4. By failing to reconcile the government's rights in 
technical data and computer software with the changes in the Federal 
patent policy which occurred in 1980, the agencies have neglected to 
recognize that technology now emerging from the universities has 
progressed beyond the stage of individual concept development. Now, 
more often than not. University research generates discoveries which 
deal in multiple areas of intellectual property rights and are devel- 
oped over a significant period of time. In many instances discov- 
eries must be combined into a single package and transferred as a 
unit if they are to be of value in the technology race. 

While it is this new level of sophistication that makes Federal 
funding of university research a priority if the United States is to 
retain its position as a world leader in the advancing technologies, 
the fruits of university/government collaboration will not benefit 
the citizens of the United States as long as government procurement 
regulations serve as a disincentive to effective technology transfer. 

By way of example. North Carolina State University is currently 
negotiating with a start-up company to further develop a CAD/CAM 
System for the design and manufacture of Custom/Orthopaedic shoes. 


North Carolina State University is a land-grant university and a constituent institution of The University of North Carolina. 
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The project was initially begun with funding from the Veteran's 
Administration administered through NASA. While several hundred 
thousand dollars have already been spent on the project by the Fed- 
eral government, there is insufficient Federal funding to complete 
the work. A start-up company has agreed to commit in excess of one- 
half million dollars to finish the project if it can be assured of 
securing adequate rights to ensure that it will be able to commer- 
cialize the CAD/CAM Footwear System with some reasonable expectation 
of recouping its R&D investment as well as realizing some profit for 
its investors. When finished, the System will combine expert system 
software, applica- tions software, technical data by way of designs, 
and patented hardware. 

While the University can guarantee the start-up company an 
exclusive position with regard to patents as a result of Public Laws 
96-517 and 98-620, we cannot give the company any assurances with 
respect to the technical data and computer software developed with 
Federal funding due to the unlimited rights guaranteed to the Fed- 
eral government under agency regulations. Both this University and 
the start-up company have encountered significant frustration in 
trying to resolve these issues witn the agencies in an effort to 
avoid abandoning the project. While this University stands to lose 
funding for a project it would like to see completed from the stand- 
point of education and research, the general public stands to lose a 
much-needed technology, the effective use of public money, and an 
opportunity to see a new company develop. 

While subparagraph 227 . 472-3 (a) ( 2 ) of the interim rule goes part 
way in resolving conflicts similar to the one described by providing 
a vehicle to limit Government rights through application of the Gov- 
ernment Purpose License Rights, the exception under (2)(ii)(B) 
operates to defeat the purpose of the GPLR exception. In order to 
cure this obvious defect, and to provide the universities with a 
reasonable opportunity to transfer, for commercial use, both 
technical data and computer software which, is not necessary to 
competitive government procurement, this University strongly urges 
the acceptance of COGR Recommendations 6 through 8 on pages four, 
five and six of Mr. Goldberg's letter. In the alternative, we join in 
endorsing COGR's Recommendation 9 to provide for a new section 
227.483 to be added to the SBIR Program regulations or for 
modification of existing Section 227.479 to include university 
research programs. 

Thank you for allowing us this opportunity to comment. 

Very truly yours. 


Franklin D. Hart 

Vice Chancellor for Research 


International Business Machines Corporation 


6705 ROCKLEDGE DRIVE 
BETHESDA, MARYLAND 20817 


May 31, 1988 


Defense Acquisition Regulatory 
Council 

ODASD (P) DARS 
C/0 OASD (P&L) (MRS) 

Room 3D139 
The Pentagon 

Washington, DC 20301-3062 

Attention: Mr. Charles W. Lloyd 

Executive Secretary 

Reference: DAR Case 87-303 

Dear Mr. Lloyd: 

The International Business Machines Corporation (IBM) is pleased to 
respond to your request for comment concerning the interim changes to 
Subpart 227.4 and Part 252 of the Defense Federal Acquisition Regulation 
Supplement (DFARS). We are also participating with C0DSIA and ADAPS0 in 
formulating their responses. However, we wish to address the following 
issue directly as it is of primary importance in the sale of commercial 
ADPE products. 

IBM's comment concerns Subpart 227. 472-3(b)(l) "Limited Rights" which 
requires Technical Data in the form of privately funded, commercially 

available "Manuals or Instructional Materials for installation, 

operation, maintenance or training purposes" to be provided with 
Unlimited Rights per Subpart 227. 472-3(a)(iv). 

IBM notes that the Subpart, which is identical to previous versions of the 
Regulations, clearly impinges on the copyright existing in such documen- 
tation and is inconsistent with the legislative intent for the Interim 
Regulations. 

This impingement on an owner's copyright in such documentation is contrary 
to the expressed intent of the recent statute, PL99-661, which underlies 
this Regulation, as well as the philosophy of Executive Order 12591. 
PL99-661 directs that the mandated Technical Data Regulation not impair 
any right of any contractor with respect to patents or copyrights. 
Furthermore, the accompanying legislative conference report advises that 
the Department of Defense should generally seek to acquire the same rights 
in data that a commercial customer would be granted in acquiring the same 
products. 
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IBM further notes that the subpart treats such documentation differently 
than similar documentation related to commercial computer software which 
is treated in Subpart 227.481(a)(f). The former provides a "Unlimited 
Rights" classification to such documentation, whereas the latter provides 
a "Restricted Rights" classification. 

This difference in treatment was considered in a. study authorized by DOD 
and conducted by the Software Engineering Institute of the Carnegie-Mellon 
University. The study is described in a technical report published by 
Carnegie-Mellon University, entitled "Proposal for a New "Rights in 
Software' Clause for Software Acquisitions by the Department of Defense", 
by Pamela Samuelson, et al., dated September 1986. The study states that 
privately funded documentation should not be subjected to Limited Rights, 
but should be subject to the same restriction as commercial documentation 
related to software which receives Restricted Rights. To do otherwise 
causes confusion and deters many firms from selling rights in their 
valuable technology to DOD. 

IBM submits that (1) the intent of Congress should supersede a contradic- 
tory and too literal interpretation of its provisions concerning Manuals 
or Instructional Materials, and (2) there is no substantive reason for 
different treatment as between documentation related to software and other 
documentation when both are commercially available. 

Accordingly, IBM recommends, for the reasons indicated above, that 
Subpart 227.472-2(a)(iv) be changed, as follows, to treat in the same 
manner as documentation provided under Subpart 227. 481(a) (f): 

In line 2, after "data" insert — "or privately funded, 
commercially available data." 

Likewise, a similar insertion should be made in Part 252. 227-7013(b)(l)(i v) ; 
Alternate II (April 1988), and as otherwise required in the Regulations so 
as to be consistent with Subpart 227.472-2(a)(iv) as modified above. 

This change should bring the Regulation into concert with the stated 
acquisition policy that the Department of Defense should obtain the same 
rights in data that a commercial customer would be granted in acquiring 
the same products. 

Please accept my appreciation for the opportunity to provide you with 
IBM's views with respect to the Interim Regulations. 

Sincerely, 

Bruce E. Leinster 

Federal Systems Contracts Manager 
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COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS (CODSIA) 

1620 Eye Street, N.W., Suite 1000 
WASHINGTON, D.C. 20006 

• 

(202) 659-5013 


June 2, 1988 
OAR Case 87-303 
COOSIA Case 3-85 


Mr. Charles Lloyd 
Executive Oi rector 

Defense Acquisition Regulatory Council 
OASD( P&L) DASD( P) DARS 
c/o Room 3D139 The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

On April 1, 1988, the Defense Acquisition Regulatory Council issued, 
as an interim rule, regulations covering rights in technical data and 
requested comments on these regulations. The undersigned associations 
are pleased to provide our principal objections which are summarized 
below and illustrated in an attachment to this letter. Detailed 
comments, including other major areas of concern, will be provided under 
separate cover. 

In general, we note that the April 1988 interim regulations, as did 
the May 1987 regulations, fail in several areas to incorporate explicit 
statutory language which is needed to provide clear policy and regulatory 
direction to contracting officers. In some areas, the regulations 
clearly repudiate Congressional direction and intent. In still other 
areas, while the regulations purport to follow the law or the President s 
Executive Order 12591, they do not. In our view, the DAR Council has 
failed again, significantly, to approach these data rights issues from 
the Congressional ly-mandated perspective of balancing both the 
government's and the contractors' interest. Rather, we believe that this 
interim rule is an effort to interpret statutory language which 
perpetuates prior flawed data regulations and DoD preferences. 

The introductory statements at 227.472-1 (relating to the general 
acquisition policy for technical data) and at 227.472-2 (relating to 
establishing minimum government needs) purport to provide a "balance of 
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interests" policy. However, the regulations which follow fail to 
implement this policy, and often conflict with it. The following 
examples illustrate this: 

a) The language at 227 .472-1 (c)(3) emphasizes that a principal reason 
to avoid acquisition of unnecessary technical data is that such 
acquisition is burdensome for the government, without adequately 
addressing the contractor's rights; 

b) The regulation does not differentiate adequately between the 
acquisition of data and rights in data acquired and therefore does 
not provide clear guidance to either the government or its 
contractors; 

c) The regulations impose excessive and burdensome paperwork and 
reporting requirements, far beyond the government's legitimate need 
for information or the expected utilization of data with other than 
unlimited rights; 

d) The certification and data requirements of the regulations are 
effective immediately even though contractors and subcontractors have 
not heretofore collected and maintained data for data rights purposes 
in that form and contracting officers are not able to negotiate 
alternatives; 

e) The sanctions for failing to comply with the prescribed procedures 
could mean the invalidation of data rights - a penalty prohibited by 
the statute; 

f) The regulations relegate commercial rights to a secondary issue, 
yet the President's Executive Order encourages such commercialization 
for items developed under federal contracts; 

g) The regulations foster tensions between the government and its 
primes, and between primes and subcontractors and will encourage 
litigation and confrontation rather than facilitate negotiation of 
rights in data. 

We understand that the Proprietary Industries Association (PIA) has 
submitted detailed comments on this regulation. We have discussed their 
comments with PIA and generally support their concerns and 
recommendations . 
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In summary, the OAR Council should withdraw the April 1 regulations 
and substantially re-write them to bring them into compliance with the law 
and the President's Executive Order. We look forward to meeting with the 
Council at the earliest opportunity to review in detail our concerns and 
with the interim regulations. 


Sincerely, 




Oliver R. Smoot 
Executive Vice President 
Computer and Business Equipment 
Manufacturers Association 



’Jean A. Cdffiaux 
Senior Vice President 
Electronic Industries Association 


✓tf/Richara Iverson 
<^n~esi< 


ident 

American Electronics Association 





John Stoker 
Pfc^sident 

ShipUu i ltfSrs Counci 


Wallace H. Robinson>»Jr. 
President 

National Security Industrial 
Association 


Attachment 


COOSIA'S MAJOR OBJECTIONS 
TO THE 

OoO INTERIM TECHNICAL DATA REGULATIONS 


1 . The definitions of "Developed Exclusively at Private Expense" and 
"Required as an Element of Performance Under a Government Contract or 
Subcontract", when read together, create substantial uncertainty as 
to what is intended to be Limited Rights data. Further, the 
definitions could result in demands by the Government for data rights 
protected by statute. The definitions introduce an issue concerning 
work implicitly required by a Government contract versus work that is 
expressly specified in the contract. The phrase "or that the 
development was necessary for performance of a Government contract or 
subcontract" is particularly expansive, subject to multiple 
interpretations, and must be deleted. The Government should only get 
unlimited rights in technical data resulting from direct and 
expressly required development of items, components or processes. 
Actually, and as noted in the conference report accompanying the 
Defense Acquisition Improvement Act of 1986, the Government should 
acquire only the same rights in data that a commercial customer would 
acquire in purchasing the same product. 

2. The certification requirements are not limited to data to be 
delivered under the contract and are tantamount to acceleration of 
the validation process. This will precipitate an untimely and costly 
effort. Particularly, the "Certification of Development of 
Technology with Private Funding" will require the collection of 
voluminous supporting data (possibly equivalent to the hundreds of 
thousands of pages usually required to support cost and pricing data 
on complex products). There is no demonstrated need for such detail 
prior to an award of a contract. All that is needed prior to award 
or until data rights are challenged by the Government should be a 
notice of intended use and a list of asserted private expense data. 
When questions about a contractor/subcontractor claim of rights in 
submitted data arise, they can be settled through the validation 
process of the regulation with far less burden to all parties. The 
certification procedures should be deleted in their entirety. 

3. Direct licensing should be affirmatively provided as a less 
intrusive, and often preferred, alternative to the government 
acquisition of technical data and/or to the acquisition of data with 
rights greater than Limited Rights. The failure to include direct 
licensing in the regulations ignores 10 USC 2320(a) ( 2) (G) ( i i i ) and 
the Packard Commission Report. Direct licensing would provide an 
industry practice proven to be a cost-effective method of broadening 
the industrial base and ensuring alternative sources of supply. 
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4 The regulation requires that all data which is to be provided to the 
Government with less than unlimited rights must be identified in a 
contract list (paragraph (k) of the clause at 252.277-7013). A / 
contractor's omission of limited rights data from this list, even 
though inadvertent, could result in automatic loss of rights. The 
previous regulations provided for government acceptance of a 
contractor's notice of limited rights technical data when such became 
known and did not require a specific listing. The interim regulation 
should be revised to reinstate this workable procedure. Without such 
amendment or revision, the burden of contract renegotiation, for 
example, will be required every time a subcontractor is engaged. 

5 The regulations omit authority for marking restrictive legends on 
contractor/subcontractor technical data resulting from experimental, 
developmental, or research work performed at private expense and. 
unrelated to "developed" items, components or processes. A provision 
comparable to 227 .472-3(a) (1 ) ( i i ) for Federally funded data is 
required to correct this inequity and achieve a balance between 
Government and contractor rights. 

6. The May 1987 version of the clause at 52.227-7035, "Pre-Notification 
of Rights in Technical Data", required offerors to identify items 
developed at private expense which they intended to deliver under a 
resultant contract. This clause has now been broadened significantly 
to: a) require notification with respect to items, components or 
processes which the offeror proposes to use in performance; b) 
include potential subcontractors; c) coyer items, components, etc., 
developed (i) at private expense, (ii) with mixed funding, or (in) 
government expense; and d) require notification of the offeror's 
contribution in mi xed funding si tuati ons . This is unnecessarily 
broad and would be extremely costly to administer. Furthermore, it 
is not feasible to provide such identification at the time of 
proposal response. The May 1987 provision should be reinstated. 

7. The time periods for expiration of limited rights which were 
authorized (as negotiation objectives) under 10 USC 2320 provide for 
subsequent use of technical data only for U.S. Government purposes, 
not unlimited rights as now provided by 227 . 472— 3( a) ( 2 ) ( i ) of the 
interim regulation. Since there is not a statutory prescribed time 
limit for Government Purpose License Rights nor a statutory 
requirement dictating that there always be a time limit on limited 
rights, the regulation and policy of the interim rule must be changed 
to reflect the flexibility provided by statute. 

8. To the extent that a standard non-disclosure agreement is provided in 
the regulations, the agreement should be between the recipient and 
the contractor and should be consistent with commercial practices, 
allowing for exceptions such as public domain information, etc. 
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9. The certification and marking procedures under the regulations, 
should they remain in some form, must be changed so that the 
Government negotiates rights directly with the 
contractor/subcontractor asserting such rights in the technical 
data. The law could not be more clear on this point. 
Contractors/subcontractors should have the right of appeal under the 
Disputes Act for adverse data rights decisions as they do in 
validation procedures. 

10. Under the definition of "Developed Exclusively at Private Expense", 
the regulations state that IR&D/B&P are private expense. However, 
the next sentence states that "all indirect costs" (which would 
include IR&D/B&P) are considered government funds when development 
was required as an element of performance. This lead-in must be 
changed to "other indirect costs" to eliminate any ambiguity in 
construction and to preserve the statutory recognition of IR&D/B&P as 
"private expense." 

n. The word "only" should be inserted in clause 252.227-7031 , Data 

Requirements", to conform to the policy stated at 227 .475-1 (b) , and 
to ensure that the CDRL and FAR/DFARS are the only sources for data 
requi rements . 

12. The definition of "unpublished" should apply to all technical data 
delivered to the Government, not just to data delivered with other 
than unlimited rights. Delivery to the Government, by itself, does 
not constitute publication or release to the public. If it did, 
delivery of unlimited rights technical data would place the 
contractor in automatic violation of security regulations with 
respect to classified information and in violation of law for ITAR 
controlled data. 

13. 10 USC 2320(a)(i) provides that the regulations shall not "impair the 
rights of any contractor with respect to patents or copyrights or any 
other rights in technical data established by law." This statutory 
provision has been omitted from the listing of prohibitions under 
227.473-2. Further, the regulations specifically impair the 
contractor's copyright interest by granting the government a license 
in the copyrights. 

14. As drafted, the "Special Works" clause at 252.227-7020 permits the 
government to acquire title in technical data as opposed to specific 
data rights where no Special Work is involved. The regulations 
dealing with "Special Works" should not be used to obtain ownership 
or control of technical data in and of itself, but merely ownership 
or control of the document produced as a special work. The 
categories of rights in technical data that the Government acquires 
are established by 227.472-3. 



Aerospace 

Industries 

Association 


LeRoy J. Haugh 

Vice President 
Procurement and Finance 
371-8520 



May 10, 1988 


Mr. Duncan Holaday 
Director, Defense Acquisition 
Regulatory Council 
0ASD( P&L) DASD( P) DARS 
c/o 3D139 The Pentagon 
Washington, D. C. 20301-3062 


Dear Duncan: 


On behalf of the AIA Intellectual Property Committee, I 
sincerely appreciate your participation in our Joint Session on 

April 19. 


The members of the Committee recognize the difficult task you 
have in achieving uniformity among the military departments in the 
matter of data rights and certainly appreciate the effort that has 
gone into the interim regulation which was promulgated on April I. 
While I am sure we will continue to have our differences with 
respect to parts of the regulation, I hope we can continue to work 
together constructively towards ultimately achieving the balancing 
of interests that Congress has directed and also a single 
government-wide regulation on this subject. Again, we very much 
appreciate your taking the time to be with us and your willingness 
to discuss candidly DoD's plans. 


Sincerely? 



feR^y J . Idaugh 
Vice President 
Procurement and Finance 


Aerospace Industries Association of America, Inc. 

1250 Eye Street, N.W., Washington, D.C. 20005 (202) 371-8400 
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Aerospace 
Industries 
Association 

March 18 , 1988 

LeRoy J. Haugh 

Vice President 
Procurement and Finance 
371-8520 



Mr. Duncan Holaday 

Oirector, Defense Acquisition Regulatory 
Council 

OASD(P&L)DASD(P)DARS 
c/o 3D139 The Pentagon 
Washington, D. C. 20301-3062 


Dear Duncan: 

n n hphalf of the Aerospace Industries Association s Intellectual 
Property Committee and i ^ t 3 {*^J , p art i ciJate , iS the^oilt Government/ 

Baltimore, Maryland. 


The meeting, which will be on April 19 . ^ 

includes 1 ^ luncheon! “a reception and dinner will be held on the evening 
of April 19 , at 6:30 to which^al j, ^ttendees , ^rtictp»t* # .nd 

evening a of A^ril 18 from 6:00 to 7:00, to which you are cordially invited. 

The Joint Session is informal, as are any presentations. Past 
ovnpri pnre indicates that both government and industry participants 
benef i threat ly C from the opportunity to meet and discuss problem areas of 

mutual concern. 

Attached is a tentative schedule for the Joint Session, a list 
of expected government participants and a hotel reservation form, which 
should be returned to the Omni Hotel no later than Ma 

Should you desire further information, please contact me or Ruth 
Hall at 202/371-8520. 



LeRoy J. Haugh 
Vice President 
Procurement and Finance 


Attachments 


Aerospace Industries Association of America, Inc. 

1250 Eye Street, N.W., Washington, D.C. 20005 (202) 371-8400 



tfntativf, agenda 

AIA t mtfi I FPTIIAI PROPE RTY COMMITTEE MEETING 
A oril 19. 1988 
B altimore. Marylan d 

GOVERNMENT/ INDUSTRY P ART1 Cl PAT I ON. _DAY 


8:00 a.m. Continental Breakfast 
9:00 a.m. Welcome 


Chairman Robert Walker 


9:05 a.m. 1. Joe Allen, Department of Commerce 

"Latest Developments in Federal Technology 
2. A1 Solga, Department of Commerce 
"Export Controls" 

10:00 a.m. Coffee Break 

10:15 a.m. Panel on Intellectual Property Pol icy 

Duncan Holaday, Director, DAR Council 
Steve Mourningham (DoE), representing the Civil 
Agency Acquisition Council 
Pamela Samue.lson, University of Pittsburgh 

Law School, representing the Software Engineering Institute 
Nancy Wentzler, Office of Federal Procurement Policy 
A wide ranging review and discussion of policy questions and pending 
reoulations. E.g., the Dixon Amedment on data rights What s next. 

What's ahead in software coverage? Prospects for a single Government 
policy? A single regulation? , 


12 Noon 


Reception 


12:30 p.m. Luncheon r . , 

Speaker* Michael Kirk, Assistant Commissioner for External 

Affairs, Office of Legislation and 
International Affairs, U.S. Patent Office 
An update on data rights in the GATT agreement 

2:00p.m. Legislative update (Congressional Staff participants yet to 

be confirmed) 

Technical Data 


2:30 p.m. Military Departments' Views on Rights in 
and Computer Software 
Air Force - Participants to be confirmed 
Navy - Linda Greene, Navy Policy Member, 

Mary Sullivan, Navy Legal Member, DAR 
Army - John Conklin, Army Policy Member, 

Robert Gibson, Asst. Command Counsel, 

. Property Law, AMC 

NASA - Robert F. Kempf, Associate General Counsel (Intellectual 

Property) 

What are the peculiar needs of the Military Departments (and Major 
Commands) that make uniform implementation such an elusive goal. 


DAR Council 
Council 
DAR Council 
Intellectual 


5:00 p.m. Adjournment 
6:30 p.m. Reception - Dinner 


Expected Government Guests 
AIA Intellectual Property Committee Meeting 
April 19, 1988 
Baltimore MO 

Or. Nancy Wentzler 

Deputy Associate Administrator 

Office of Federal Procurement Policy 

Ms . Mary Sullivan 
Office of General Counsel 
Department of the Navy 

Mr. Robert Kempf 

Associate General Counsel (Intellectual Property) 
NASA Headquarters 

Mr. William C. Garvert 

Deputy Counsel, Navy Intellectual Property Policy 
Office of the Chief of Naval Research 

Mr. W. B. Montalto 

Procurement Policy Counsel 

Senate Committee on Small Business 

Mr. Duncan Holaday 

Director, Defense Acquisition Regulatory Council 
0ASD( P&L) DASD( P)DARS 

Mr. Richard Summerour 
SAF/AQCS 

U.S. Department of Energy 

Mr. Donald J. Singer 
AF/JACP 

Mr. Joseph. Allen 
Department of Commerce 

Mr. AT.Solga 
Department of Commerce 

Ms. Linda Greene 

Navy DAR Council Representative 

Mr. Fred Kohout 

Office of Contract Policy & Administration 
OASD (P&L) 

Ms. Pamela Samuel son 

University of Pittsburgh Law School 

Mr. Michael Kirk 

Assistant Commissioner for External Affairs 
Office of Patents and Trademarks 


HOTEL RESERVATION FORM 


AIA INTELLECTUAL PROPERTY COMMITTEE MEETING 
April 18-19, 1988 

Omni International Hotel - Baltimore, MO 


RESERVATIONS MUST BE MADE NO LATER THAN MARCH 25, 1988 

MAIL TO: Reservations Manager 

Attention: Sue Karr 

Omni International Hotel 
101 West Fayette Street 
Baltimore, MD 21201 

OR CALL : (301) 752-1100, Sue Karr 


NAME .TITLE 

COMPANY ,- TELE • 

ADDRESS • — 


Accommodations 

Requested: 


■ 

Single $85.00 

Double $85.00 

■ ' ■ — 

Smoking 

Non-Smoking 

Dates: 



Apri 117 

Apri 118 . " - Apri 1 19 

Apri 1 20 


If you wish to guarantee arrival past 6 p.m. pi 

Credit Card No.: 

Arrival Date 

Departure Date ' 


ease check here 

Ex. Date 

Time 

Time 



D S. PERLMAN. PC.. OC. MA. FL 


JOSEPH T. CASEY. JR . OC 
ALVIN A. SCHALL. DC. NY 


PERLMAN 8t PARTNERS 

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 
1233 TWENTIETH STREET. N.W. 

SUITE 700 

WASHINGTON. DC. 20036 
TELEPHONE (202) 223-6455 


TELECOPY: (202) 785-2281 
TELEX: 197942 CCM DC 


May 31, 1988 


Defense Acquisition Regulatory Council 

Attention: Mr. Charles W. Lloyd, Executive Secretary 

ODASD(P)DARS 

c/o OASD (P&L) (MRS) 

Room 3D139 , The Pentagon 
Washington, D.C. 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

On behalf of certain manufacturers involved with sales of 
manufactured commercial goods to the Department of Defense, we 
wish to make the following comments concerning the proposed 
changes to DFARS Subpart 227.4: 

(1) DFARS 227 . 472-3 (a) (iii) deals with rights in technical 

# data pertaining to "items, components or processes prepared or 
required to be delivered under any Government contract or 
subcontract. " 

The individual terms "items", "components" or "processes" 
should be defined. They are not defined in either the regula- 
tions, the statutes, or relevant case law. Confusion arises, for 
example, when there is an technical data called for on "parts" as 
opposed to "components". 

For a commercial manufacturer interested in doing business 
with the government, the insistence on rights in parts, when it 
is not necessary for full utilization or maintenance of the end 
items being acquired, is a substantial deterrent. Competition is 
discouraged when undue data deliveries are required. For the 
commercial manufacturer, this is a matter of the utmost impor- 
tance. 

(2) Also with respect to this subsection, it should be made 
clear that the Government is entitled to form, fit and function 
data on what is to be delivered to the Government, and not on the 
components that may be included in what is to be delivered. 
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For example, where the Government is acquiring commercial 
end items, it needs form, fit and function information for 
acquisition, maintenance and operation of those end items, not 
on the processes involved in manufacturing them, or on the 
components included in them. 

To require form, fit and function data on individual 
components in commercial end items which have been developed at 
private expense violates the statutory prohibition of 10 U.S.C. 
2320(a)(2)(F) against requiring a contractor to relinquish rights 
in data developed exclusively at private expense. The statutory 
authorization to require form, fit and function data with 
unlimited rights runs only to items to be delivered, not to the 
components included in those end items. Thus, a broad 
interpretation (or misinterpretation) of the current regulatory 
language may result in an inadvertent violation of the statutory 
prohibition (which is generally dealt with in DFARS 227.473-2. 

Clarification of the prohibition against requiring unlimited 
rights in component data, when commercial end items are being 
acquired, would avoid future violations of the statutory 
prohibition. 

If further information on these points is appropriate, 
please advise, and we will supplement these comments with 
specific case examples. 


Very truly yours. 




Ronald S. Perlman 


the computer software and services industry association 



25 years of leadership 


GEORGE T. DEBAKEY 

EXECUTIVE DIRECTOR 
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Defense Acquisition Regulatory Council 

Attn; Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (MRS) 

Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 

' RE: DAR Case 87-303 


Dear Mr. Lloyd: 

What follows are the comments of ADAPSO, The Computer 
Software and Services Industry Association, Inc. (ADAPSO) 
regarding the interim changes to Subpart 227 .A and Part 252 of 
the Defense Federal Acquisition Regulation (DFAR) Supplement 
governing rights in technical data. ADAPSO submits these 
comments in the interest of streamlining the Defense Department 
acquisition process, avoiding Government acquisition of technical 
data rights that are unnecessary for the Government to fulfill 
its mission or that are overly burdensome to maintain , and 
encouraging the development of future technologies , particularly 
where commercialization will advance technological development . 

ADAPSO is the trade association of this nation's computer 
software and services industry . Its member companies and 
industry provide the public and the government with a variety of 
computer software and services including ne twork-based 
information services, sophisticated software for mainframe, 
mini-, and microcomputers , professional systems analysis , design, 
and programming services, and integrated hardware/software 
systems. ADAPSO' s members and industry are major contractors 
with the Federal Government, particularly the Department of 
Defense, giving ADAPSO a significant interest in this proceeding. 


1300 NORTH SEVENTEENTH STREET SUITE 300 ARLINGTON, VIRGINIA 22209-3899 
(703) 522-5055 TELEX: 4993994 EASYLINK: 62924941 


ADAPSO supports the policy set forth in Subpart 227 .472 1(a) 
and (b), recognizing a Government interest in encouraging 
contractors to develop new technologies and to improve existing 
technologies by allowing contractors to exploit their efforts 
commercially. To this end, ADAPSO applauds Subpart 227.472-3 (c) 
which requires negotiation where technical data is developed with 
mixed funding and the provisions of Subpart 22 7 . 4 73-1 (b) (l) , 
outlining specific criteria by which a contracting officer is to 
negotiate rights in technical data developed with mixed funding. 

At the same time, ADAPSO urges the Department to move 
quickly to define a streamlined set of internally consistent 
regulations specifically applicable to computer software. Thls _ 
would go far to alleviate the confusion faced by contractors and 
contracting officers alike created by the current regulatory 
patchwork . In developing internally consistent, comprehensive 
regulations, however, the rights of creators of commercial ly 
available computer software (such as copyright rights) should be 
carefully guarded, the Government receiving only the minimum 
rights necessary to perform its function. This will benefit not 
only contractors but also the Government, which will be freed 
from the administrative burden and cost of protecting proprietary 
interests in technical data which are not absolutely necessary 
for the Government to fulfill its mission. 

In this regard, ADAPSO is very concerned that certain 
provisions of the interim rule do not serve its underlying policy 
goals and may even interfere with software developers' rights in 
commercially available software and associated documentation. 
Subpart 227 . 47 2-3 (a) (1) (iv) in particular grants the Department 
unlimited rights in manuals or instructional materials which are 
necessary for installation, operation, maintenance, or training 
purposes and which are prepared for or required to be delivered 
under any government contract. This same entitlement is also 
incorporated in Subpart 252 . 227-7013 (b) (1) (iv) . These unlimited 
rights would allow DOD to use, duplicate , release , or disclose 
technical data in such manuals in any manner and for any purpose 
whatsoever. Moreover , the current DFAR and the interim rule 
appear to be identical in this regard. 

DOD's usual practice in contracts for the acquisition of 
commercial ADPE products is to include a requirement for 
delivery of technical manuals which support the equipment. These 
manuals are developed exclusively at private expense and are 
protected by U.S. copyright law. Both the existing regulation 
and the interim rule clearly impinge on the copyright owner s 
rights. 

This is contrary to both the expressed intent of Pub. L. 
99-661 which underlies the interim rule and the philosophy of 
Executive Order 12591. Pub. L. 99-661 directs that the mandated 
technical data regulations may not impair any right of any 
contractor with respect to patents or copyrights. Further, the 


accompanying Conference Report advises that DOD should generally 
seek to acquire the same rights in data that a commercial 
customer would be gr anted in acquiring the same product. 

ADAPSO contends that the obvious intent of Pub. L. 99-661 
should supersede a contradictory and altogether too literal 
interpretation of the provision regarding manuals or 
instructional materials. A distinction must be made between 
DOD's data rights to these items when prepared at private expense 
only and when they are prepared with full or partial 
funding. ADAPSO recommends that Subparts 227 . 472-2 and 252 7013 
be modified to reflect this distinction in order to bring the 
regulations into concert with the stated acquisition policy that 
DOD should obtain only the minimum , essential technical data 
rights. 

Otherwise r the definition of "computer software 

documentation" of Subpart 227. All, "including computer listings 
and printouts, in human-readable form," may be construed to 
include a computer program's source code, the principal asset of 
software developers . 

Subpart 227 . 472-3 (a) (1) (ii) , which awards the Government 
unlimited rights in "ft ] echnical data resulting directly from 
performance of experimental , developmental , or research work, 
may extend unlimited rights even in situations where a contractor 
or subcontractor can demonstrate that it would have developed 

such data even if no contract or subcontract had been awarded. 

Subpart 227 .473-1 (b) (1) (Hi) requires contracting officers 
to review and evaluate restrictions asserted in p re or postaward 
notifications on the Government's right to use or to disclose 

technical data or computer software, but allows contracting 
officers to forego negotiations on the assertions where 

"negotiations are not practicable." The section does not define 

those situations in which negotiations would be impracticable or 
otherwise offer any guidance as to impracticability. 

Subpart 227 . 47 3-1 (b) (2) (Hi) provides that where time 
limitations for either Government Purpose License Rights (GPLR) 
or limited rights are negotiated , they should normally be no less 
than one year nor more than five years. A two-year minimum 
period, however, would reflect more accurately the economic life 
of software technology, one of the criteria of this section, and 
would more closely accord with current, commercial practice. 

Finally, Subpart 22 7 . 4 73-1 (c)(2) requires that a 
nonGovernmental recipient of technical data subject to GPLR sign 
a Standard Non-disclosure Agreement provided in the regulations. 
The regulations are silent, however , with regard to a similar 
requirement for nonGovernment recipients of technical data 
subject to limited rights. ADAPSO is concerned that such silence 
could well lead to inconsistency or oversights regarding 
protection of this type of information. 



I nco rpora t ion of the above-suggested changes and the 
corresponding future amendment of the DFAR Supplement on software 
rights will further the policy objectives of the National Defense 
Authorization Act (Pub. L. 100-180) as well as encourage the 
development of new technologies and the improvement of existing 
technologies . 


If your office has any questions about these comments or 
otherwise requires ADAPSO's help, please feel free to call upon 
us. 


Sincerely t 
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George T. DeBakey 
Executive Direc tor 



CC: ADAPSO Policy and Regulation Subcommittee 





COMMITTED TO EXCELLENCE 



Tektronix, Inc. 

Tektronix Industrial Park 
P.O. Box 500 
Beaverton, Oregon 97077 


Phone: (503) 627-7111 
TWX: 910-467-8708 
Telex: 151754 


27 May 1988 


Chairman, DAR Committee 

Defense Acquisition Regulatory Council 

Attn: Mr. Greg Petkoff 
The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 

Reference: DAR Case 87-303, DFARS 52.227-7013 

Tektronix is a producer of commercial, state of the art, test and measurement 

equipment. Our commercial products are developed exclusively at private 
expense. I am writing this letter because Tektronix is concerned about the 
method the DAR Council has chosen to comply with 10 USC 2320, Rights in 
Technical Data. 

As you know, the reference DFARS clause directs Vthe DoD contractor to place the 
Limited Rights Legend on each piece of technical data supplied to the DoD that 
the contractor asserts falls under such rights. In addition, the Limited 

Rights in the interim clause also specifically requires "The' number of the 

prime contract under which the technical data is to be delivered" to be marked 
on each piece of technical data. 

If documentation is not so marked, it is presumed to be supplied with unlimited 

rights. The underlying philosophical approach appears to be that every piece 
of documentation which the contractor desires to protect must be specially 
marked. 

This requirement causes considerable special review and handling of the orders 
from DoD. Tektronix shipped approximately 40,000 commercial instruments to the 
U.S. Government in the past year. Had technical documentation been required to 
be shipped with each instrument and had the proposed clause been included in 
each contract, (a possible, but unlikely event) significant additional special 
handling time would have had to be expended by Tektronix to effect the marking 
requirement. Since this requirement is special to the Government, Tektronix 
would look to DoD for compensation for this additional special effort. For 
this additional cost, no additional value would be provided to DoD. 


AN EQUAL OPPORTUNITY EMPLOYER 
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development; — 2) the government did not need "unlimited 

rights;" and 3) the contractor agreed to commercialize the 
technology. § 227.472-7 (1987). The regulations specifically 
noted that the intent of the Government Purpose License was to 
establish the contractor's proprietary interest and therefore 
promote wider application and development of the relevant 
technology. § 227.472-5(b) (1987). In fact, the Government 

Purpose License represents a highly artificial effort toward 
achieving this goal; despite its name, it has very little in 
common with the licensing agreements governing the transfer of 
data and software in commercial settings. 

A principal drawback to the Government Purpose License 
is that, unlike commercial licenses, ''it cannot be molded to ac- 
commodate varying circumstances. The regulations require that 
the contractual provision containing the Government Purpose Li- 
cense be in exact accord with the regulations' definition of a 
"Government Purpose License." See §25 2 . 227-70 13 ( b ) ( 2 ) ( i i ) ( B ) 
(1987). That definition essentially ensures that the Government 
will always have unlimited rights for Government purposes: 

-"'Government purposes license rights' .... 
means rights to use, duplicate, or disclose 
technical data ... in whole or in part and 


25/ The revisions established Government Purpose License Rights 
ai" the norm when the contractor contributed more than half of an 
item's development costs. §227 . 472-5 ( b ) (1987). However, even 

when the contractor made "substantial contributions" that did not 
exceed fifty percent of an item's development cost, the 
contracting officer was instructed to "give consideration to 
obtaining less than unlimited rights." Id . ; § 227.472-7 ( 1987). 
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in any manner, for Government purposes only, 
and to have or permit others to do so for 
Government purposes only. Government license 
rights include purposes of competitive 
procurement but do not grant the Government 
the right to have or permit others to use 
technical data. ..." § 227.471 ( 198 7 ) ♦ 26/ 

The use of a boilerplate provision, especially such an 

ambiguous one, hardly seems sufficient to protect a contractor's 

proprietary interest or to effectuate the regulations' stated 

policy of providing the Government with no more data rights than 


are actually needed. § 227.472-5 (1987). Though the Government 
may not release data for commercial purposes, competitors may 
still gain insights into valuable trade secrets by participating 
in the relevant DoD program. The regulations, moreover, 
specifically contemplate that DoD will disseminate data subject 
to Government Purpose License Rights so that other contractors 
may prepare bids for purposes of competitive reprocurement and 
support services. § 227.471 (1987). In sum, the Government 
Purpose License seems little more than a cosmetic response to 
Congressional and Presidential concerns that contractors be 
permitted to retain ownership rights in data generated from 
mixed-funding and that DoD reconcile its r ights-in-data policies 
with commercial practices. It is unlikely that this innovation 
will vindicate the rights of software developers even if it 
should become a feature of DoD's software acquisition 


26/ The Government use and possible disclosure of data pursuant 
"to a Government Purpose License Rights is royalty-free. 

§ 227.472-7 (1987). 
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regulations. 

D. The 1988 Dixon Amendments . Congress reacted to the 
1987 data rights revisions in the so-called "Dixon Amendments" to 
the National Defense Authorization Act of 1988 with an attempt to 
nudge DoD towards conforming its concept of licensing more 


closely to the commercial model. 


27/ 


The statute specifically 


endorses the idea of direct licensing. 


28/ 


and prohibits the 


Government from interfering with third-party royalties for the 

29/ 

use of data developed exclusively at private expense. 

Furthermore, DoD is given permission to 

"prescrib [e ] reasonable and flexible guide- 
lines, including negotiation objectives, for 
the conduct of negotiations regarding the 
respective rights in technical data of the 
United States and the contractor . " 30/ 

The Dixon Amendments required that DoD implement these 

policy changes in revised r ights-in-data provisions to take 

31/ 

effect by April 1, 1988. However, Congress once again 

excluded computer software from its directive, thereby ensuring 
that the software rules and the rules governing other technical 


27/ Pub.L. No. 100-180, § 808, 101 Stat. 1128 (1987) (amending 
10 U.S.C. § 2320). 

28/ Pub.L. 100-180 § 808(a)(4)(C) (amending 10 U.S.C. 
2320(a)(2)(G)). 

29/ Id. § 808(a) (amending 10 U.S.C. § 2320(a)(1)). 

30/ Pub.L. 100-180, 101 Stat. 1128, 1130 (1987) (amending 10 
U.S.C. § 2320). 


31/ Id. § 808(c). 
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data would continue to diverge. 

E. The Administration's Draft Policy on Rights in 

Technical Data . In early 1988, the Office of Federal Procurement 

Policy released the "Administration's Draft Policy on Rights in 

Technical Data," pursuant to the President's 1987 Executive 
32/ 

Order. The draft policy, like the Dixon Amendments, requires 

that rights in data be established through negotiations, and 

similarly recognizes that such a policy will only be successful 

if contracting officers are provided with the necessary 

guidance. Accordingly, the rule states that the Government 

should not obtain rights in data, regardless of the source of 

funding, unless it first determines that there is a specific 

need. Even if such a need is identified, the Government must 

3 3/ 

first consider other alternatives. 

F. The 1988 Interim Rule . In response to the Dixon 

Amendments, DoD published an interim r ights-in-data rule and 
request for comments on April 1, 1988. 53 Fed. Reg. 10,780 


-3 2/ See 49 Fed. Cont. Rep. 402 ( BNA ) (March 7, 1988). 

33/ Thus, the government should not acquire data if 1) the 
original item or substitutes are commercially available; 

2) functional data or samples of the original item will 
adequately serve the Government's purposes; or 3) the original 
contractor is willing to furnish the data through alternate 
sources of supply through direct licenses or nondisclosure 
agreements. Id. Even if’ obtaining the data represents the only 
means of assuring competitive reprocurement, the Draft Policy 
recognizes that acquisition of the data may nevertheless be 
inappropriate — for example, when the costs of acquiring the 
data are likely to exceed the savings resulting from competitive 
reprocurement. Id . at 402-403. 


% 
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(1988) — However, because the Dixon Amendments did not address 

computer software, DoD did not feel obliged to complete its long- 
awaited revision of the software rules, and it once again 
republished the existing provisions. In fact, the ad hoc 
committee formed by the DARC in 1987 to formulate new software 
rules has now abandoned its efforts. The explanation offered for 
this development is that the DARC and the Civilian Agency 
Acquisition Council (CAAC) plan to unify civilian and military 
data acquisition regulations into a single body of uniform rules 
by September 30, 1988. See 52 Fed. Reg. 18,140 (1987). 
Accordingly, DARC believes attempts to formulate rules only for 
the military would be a wasted effort, and the software project 
has consequently been turned over to a joint committee of the 
DARC and CAAC. 

In any event, DoD's 1988 approach to data acquisitions 
may reveal its thinking regarding software; the interim rule 
could very well anticipate revisions in DoD's software 
acquisition policies — if only to confirm the Department's 
efforts to pursue traditional objectives under the guise of 
reform. Thus, the April 1, 1988 revisions give the appearance of 
bringing DoD rights-in-data policies into line with Congressional 
initiatives and the OFPP draft proposals by encouraging the 
negotiation of data rights, while handcuffing the negotiators 


34/ The DAR Council will consider comments received by May 31, 
1988 in formulating the final rule. 53 Fed. Reg. 10,780 (1988). 
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with detailed guidelines and objectives. In fact, the only 

question typically on the negotiating table is whether the 

Government should take unlimited rights or Government Purpose 

License Rights — with all the inadequacies discussed above. See 

supra pp. 14-15. See generally § 227.473-1 53 Fed. Reg. 10,783 
35/ 

( 1988) . 

The new regulations adopt the same strategy as the 1987 
version, asserting broad claims to "unlimited rights" data while 
further expanding the authority of the contracting officer to 
negotiate these rights away in favor of Government Purpose 
License Rights. The 1988 revisions thus follow the OFPP draft 
policy and the 1987 Executive Order in allowing Government Pur- 
pose License Rights in data developed exclusively with Government 

funding. § 227. 472-3(a ) ( 1 ) and (2), 53 Fed. Reg. 10,783-86 

36/ T . . 

( 1988). — Nevertheless, the Government Purpose License is the 


35/ Where technical data pertains to items or processes 
developed "exclusively at private expense," the contractor may 
negotiate to grant the government "limited rights," which are 
similar to the rights the Government receives in "restricted 
rights software." See §§ 227.470; 227 . 472-3 ( b ) ; 53 Fed. Reg. 
10,781; 10,783 (1988). 

36/ The mix of Government and private funding nevertheless 
remains a factor in determining whether Government Purpose 
License Rights are appropriate. § 227 . 473-1 ( b ) ( 2 ) ( E ) , 53 Fed. 
Reg. 10,784 (1988). Other factors include: whether the 

technology can be commercialized; further acquisition strategy; 
and the development of alternative sources of supply. § 227.473- 
1(b)(2), 53 Fed. Reg. 10,784 (1988). In addition, the 
contracting officer is instructed to consider the " [b] urden on 
the Government" of protecting the contractor's rights in the 
technical data and may not agree to a Government Purpose License 
where reprocurement will involve a large number of potential 
competitors. § 227 . 472-3 ( a ) ( 2 ) ( i i ) ( A ) . 
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same limited boilerplate provision found in the^ 1987 regulations, 
and is therefore completely unsuitable as a vehicle for imparting 
the desired flexibility into negotiations over data rights. Far 
from recognizing this problem, the regulations specifically 
reject the use of "non-standard" license rights "unless approved 
by the head of the contracting activity." § 227 . 473-1 ( b ) ( 2 ) ( iv ) , 
53 Fed. Reg. 10,784 (1988). 

The 1988 revisions further undermine the utility of the 
Government Purpose License by requiring that it expire and be 
replaced by unlimited Government rights. § 227 . 472-3 ( a ) ( 2 ) , 53 
Fed. Reg. 10,783 (1988). Indeed, the regulations state that the 
Government's negotiating objective in most situations will be to 
obtain unlimited rights within a one to five year period. 

§ 227 . 473-1 (b ) ( 2 ) ( ii ) and (iii), 53 Fed. Reg. 10,784 (1988). 

This result runs counter to the OFPP draft proposal as well as 
DoD's own stated policy of obtaining "only the minimum essential 
technical data and data rights." § 227.472-2 53, Fed. Reg. 

10,782 (1988). We suspect, consequently, that the interim rule 
will be subject to much criticism from the private sector and 
will probably stimulate renewed reform efforts within Congress 
and the Executive Branch. 

V. CRITICISM OF DoD's RIGHTS- IN- DATA POLICIES 

Why DoD should adhere so recalcitrantly to its present 
policies remains a mystery. Traditionally, DoD has maintained 
that competitive procurement policies require extensive 
government rights in data in order to evaluate future acqui- 
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sitions and to solicit competitive bids. This attitude blends 
into the more general notion that government needs for 
proprietary technical data and software exceed those of private 
commercial customers. DoD has articulated its special needs as 
follows: 

"Millions of separate items must be acquired, 
operated, and maintained for defense 
purposes. Technical data are required for 
training of personnel, overhaul, and repair, 
cataloging, standardization, inspection and 
quality control, packaging and logistics 
operations. Technical data resulting from 
research and development and production 
contracts must be disseminated to many 
different users. The Government must make 
technical data widely available to increase 
competition, lower costs and provide for 
mobilization." 53 Fed. Reg. 10,782, 

§ 227. 472-1 ( a ) (1988). 

Nevertheless, it is difficult to believe that the exigencies of 

the Government's mission routinely demand unlimited rights in 

software and data. The better explanation for DoD policy is that 

the Government relies upon the expenditure of public funds as an 

artifice to avoid the effort that would be required by a more 

carefully considered assessment of DoD's needs. 

Even before the Packard Commission's widely publicized 

criticism of DoD's r ights-in-data regulations, DoD's policy of 

requiring extensive rights in data and software had been chal- 

37/ 

lenged for undercutting Governmental objectives. To be sure, 


37/ Also instrumental in bringing about a reassessment of DoD's 
policies were the considerable efforts of the Software; Engineer- 
ing Institute of Carnegie-Mellon University, which was funded by 
DoD in 1985 and given the responsibility of investigating the 
(Footnote Continued) 
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acquisitions using "unlimited rights" software may decrease the 

cost of maintenance and reprocurement. However, the cost of the 

original contract may well increase because, "if contractors know 

they must lose [their proprietary interests in] data when dealing 

with the Government, they will almost certainly seek to recoup 

38/ . 

those losses when negotiating contract prices." Thus, a broad 

assertion of rights in commercially valuable information and the 

resulting high risk of disclosure to competitors will "drive up 

the cost of technology the Government buys from industry, 

especially computer software that is in great demand in the 

39/ 

commercial marketplace." 

This threat to commercial proprietary interests may 
deprive the Government of the most desirable software. The 
industry representatives who composed the Rights in Data 
Technical Working Group of the Institute for Defense Analysis 
(RDTWG) observed: 

"Industry is reluctant. to invest in new 


results of DoD’s approach to software acquisition. See , e.g. , 
Martin and Deasy, The Basis for Reconciling Department of Defense 
and Industry Needs for Rights in Software (Vol. I of the Software 
Engineering Institute Report, Seeking the Balance Between Govern- 
ment and Industry Interests in Software Acquisitions ) (SEI-87-TR- 
13 June 1987); Sarauelson, Toward a Reform of the Defense Depart- 
ment Software Acquisition Policy (CMU/SEI-86-TRI April 1986); 
Commercial Models , supra note 3. 

38/ OSD Data Rights Study Group, Who Should Own Data Rights: 
Government or Industry? Seeking a Balance at 16 (June 22, 1984) 
(unpublished report). 

39/ Arthurs, Contractors Fume as Air Force Takes Off After 
lUghts to Data~ ^ Legal Times of Washington, Feb. 27> 1984 , at 8 , 

col. 4. 
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technology for the government because [of] 
sweeping data rights demands by the 
government, and apprehensiveness about the 
loss of proprietary information. . . . This 

creates a climate unfavorable to the transfer 
of such technology [to the government]." — / 

The result of this hostile environment, RDTWG concluded, is that: 

"the government is failing to obtain the most 
innovative and creative computer software 
technology from its software suppliers. Thus, 
the government has been unable to take full 
advantage of the significant American lead in 
software technology for the upgrading 4 <jf its 
mission-critical computer resources ." — < 

DoD's rights-in-data provisions must also be judged 

against civilian procurement policies. Each civilian agency 

promulgated its own data acquisitions provisions until the Small 

Business & Federal Procurement Competition Enhancement Act of 

1984 mandated a revision of the FAR to establish uniform rules 

42/ 

governing data rights. These rules became effective on 

June 1, 1987, and, in contrast to the DoD regulations, adopt a 

.43/ 

strategy of limiting data delivery requirements. For example, 

a contractor may withhold "restricted computer software" from the 
Government by substituting "form, fit and function data" in its 


40/ Rights in Data Technical Working Group, Draft Final Report 
sections 2-3 (Nov. 22, 1983). 

41/ Id. § 1-1. 

42/ Pub.L. 98-577, § 301, 98 Stat. 3074 (1984). 

43/ The proposed FAR rights-in-data provisions were first; issued 
for comment on August 5, 1985, see 50 Fed. Reg. 32,870 (1985), 
but were not published in final form until May 13, 1987. 52 Fed. 

Reg. 18,140 (1987). 
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44/ 

place. 48 C.F.R. § 27.404(b). 

acquisitions to such functional data allows continued operation 

and maintenance of Government systems while, at the same time, 

reduces the risk that a competitor will obtain the additional 

information necessary to the reproduction of protected 

45/ 

intellectual property. Though the FAR only allows the 

substitution of functional data for privately-developed software 
and data, it is easy to see how this strategy might be extended 
to better effectuate administration policies of limiting data 
acquisitions to the necessary minimum. 

Indeed, because of OFPP ' s directive that the CAAC and 
DARC promulgate uniform data acquisition rules for the civilian 
and military agencies, DoD may come under considerable pressure 
to adopt a similar approach. In the absence of a direct 
Congressional mandate, however, disagreement over such a 
fundamental point will probably stand in the way of unified 
regulations. 


44/ "Form, fit, and function data" for computer software is 
clefined as "data identifying source, size, configuration, mating 
and attachment characteristics, functional characteristics, and 
performance requirements," but does not include the source code, 
algorithm, process, formulae, and flow charts of the software." 

48 C.F.R. § 27.401. The Government may request the actual 
software when necessary. 48 C.F.C. § 27.404(b). 

45/ Under the FAR, a contractor may qualify privately-developed 
"software for "restricted rights" status simply by adopting the 
procedures that would be necessary to preserve its intellectual 
property rights in an ordinary commercial setting. § 27.401. 
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VI. ANTICIPATED REFORMS 

DoD's reluctance to heed Congressional and Executive 

calls for reform will undoubtedly lead to further initiatives to 

push DoD further in the direction of a licensing scheme that more 

closely corresponds to commercial practices. Ideally, renewed 

calls for case-by-case negotiation will result in software 

acquisition licenses that are carefully tailored to an 

individualized analysis of DoD's needs with respect to particular 

software and the developer's particular interests in retaining 

proprietary rights in that software. These arrangements are the 

norm in private industry and would permit DoD to obtain what it 

needs, but to pay for no more than it needs — while at the same 

time allowing industry to protect it^ most innovative and 

46/ 

proprietary data. 

Given existing resources, however, the wholesale 


adoption of such a scheme may initially be administratively 
47/ 

unworkable. — DoD has expressly disapproved of nonstandard 

licensing arrangements and has warned of the "serious 

administrative burdens for contract support pesonnel and persons 

in industry who may be required to handle this data many years 

48/ 

after the contract [is complete]." As a first step, DoD might 


46/ See Commercial Models , supra note 3 at 7. 

47/ See 2 Nash & Cibinic Rep. paragraph 19, at 48 (March 1988). 

48/ DoD Strawman Approach for New Technical Data , § 227.473-2. 
Inside the Pentagon 13 (January 22, 1988). 
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adopt a series of generic licenses, which respond to specific 

Government needs — such as standardization, maintenance, or 

reprocurement — but which are drafted far more tightly than the 

49/ 

dubious "Government Purpose License." Royalties would reflect 

the scope of the rights obtained under the license and the extent 

to which the software was generated by public financing. As 

contracting officers gain the necessary experience, they could 

gradually be afforded the latitude to deviate from this framework 

in favor of the more individualized approach discussed above. 

Finally, Congress will no doubt make further attempts to 

reconcile DoD to the use of "direct licensing," a practice which 

will help transform the Government Purpose License into a more 

useful concept. Under this scheme, tAe Government could direct 

the licensor to enter into a licensing agreement with a 

designated third party if the Government deemed it necessary to 

disclose the software or data. As one commentary has noted, the 

use of direct licensing would allow "a contractor to make a 

business decision regarding the licensee and give [ ] the 

contractor direct control over enforcement through privity of 
50/ 

contract." — DoD has been traditionally fearful that 

contractors would demand unreasonable conditions if allowed to 


49/ See Commerci al Models , supra note 3 at 7. Flexibility still 
sThould be permitted for unusual situations not . addressed by the 
standard clauses. Id . 


50/ OSD Study Group, supra note 36 at 21-22. 
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51/ 

negotiate directly with third-parties. However, the 

Government contract could protect the interests of the Government 

by specifying the royalty and other terms of any private license 

. 11 / 

that the Government might require. 

VII. CONCLUSION 

DoD has labored unsuccessfully to accommodate its soft- 
ware rules to the framework of its current acquisition policy for 
other technical data. In fact, such an accommodation is impossi- 
ble. The economics of the software industry simply do not com- 
port with a procurement strategy that places vital proprietary 
interests at risk by a constant demand for unlimited rights. 

Software differs from other data in the quality and 
quantity of the information it embodies; a competitor who gains 
access to this information not only usurps the value of the soft- 
ware itself, but also appropriates trade secrets that may repre- 
sent a significant portion of the developing firm's market 
value. Indeed, even in the context of more enlightened policies, 
software should receive more extensive protections than other 
technical data. Those companies engaged in developing first-rate 
software should give strong support to Congressional and Execu- 
tive Branch efforts to have DoD adopt a licensing scheme that is 
more closely attuned to a software developer's concerns. 


51/ Taylor & Burgett, supra note 5 at 8. 
52/ Greenberger, supra note 6 at 35. 


George H. Dummer 

Director, Office of Sponsored Programs 
Massachusetts Institute of Technology 


77 Massachusetts Ave, Room 4-110 
Cambridge , Mass . 02139 
Telephone (617) 253-2825 


hay 25, 1988 


Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P)DARS, c/o OASD(PLXMRS) 

Room 3D 139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd, v 

The Massachusetts Institute of Technology wishes to submit the 
following comments with respect to the interim rule published at 53 FR 
10780 under the DFARS Subpart 227.4 - Technical Data, Other Data, 
Computer Software, and Copyrights, and the clause at 227.252-7013. 

It is our experience that P.L. 96-517, and the amendments of P.L. 98- 
620, have stimulated much stronger research relationships with industry 
and have encouraged the expansion of Institute activities directed toward 
the transfer of MIT generated technology. 

It has become increasingly obvious, however, that the effective 
transfer of university generated technology requires dealing simultaneously 
not only with patentable inventions but also with technical data and 
software involving property rights other than patents. 

For example, MIT has been working on nuclear magnetic resonance 
imaging devices which require a sophisticated and integrated hardware and 
software system; on symbolic processing, the backbone of artificial 
intelligence technology, which consists of a combined hardware and 
software system which allows computers to simulate human problem 
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solving and data processing techniques; and integrated circuits, which may 
involve a copyrightable, pattern-generating software program, a chip design 
copyright under the Semiconductor Chip Protection Act of 1984, a patent on 
the novel functions performed by the integrated circuit, and possibly a 
trademark. 

The effective transfer of such technology requires a Federal policy 
for technical data and software which parallels that for patentable 
inventions. At the present time, however. Federal policy inhibits the 
effective transfer of many technologies which combine inventions, 
technical data, and software. 

The interim rule would continue forDOD those features of current 
Federal policy which discourage U.S. companies from commercializing 
technologies resulting from Federally funded university research. 

The revisions required so that the interim rule will, instead, provide 
an incentive for commercialization can easily be accommodated within the 
existing structure of the rule. Our specific recommendations are set forth 
below. 


A. ACQUISITION POLICY. 

The general acquisition policy set forth in Part 227.472-1 of the 
interim rule makes no mention of the role of universities in the 
dissemination of research results and transfer of technology. 

Recommendation: That this part be modified to recognize that the 
obligations of the government with respect to the dissemination of 
research results can be fulfilled through technology transfer 
programs conducted by contractors. 


B. UNLIMITED GOVERNMENT RIGHTS 

Under the interim rule, the government acquires unlimited rights to 
technical data and to computer software generated in the course of a 
contract whether or not the data or software pertains to parts, components 
or processes needed for reprocurement; whether or not the government has a 
need for it; and whether or not it has been specified for delivery. 
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The existence of such broadly stated unlimited rights in the 
government, whether or not exercised, seriously inhibits the contractor's 
ability to effectively transfer technical data and software to the 
commercial sector. Our views are essentially the same as those expressed 
by Federal laboratory officials as reported in the GAO study "Technology 
Transfer - Constraints Perceived by Federal Laboratories and Agency 
Officials" (GAO/RCED-88-1 16BR), which was issued in March 1988. 

Recommendation - Technical data: That the clause at 252.227-7013 
under (b)(1). Unlimited Rights, (and in the text at 227.472-3 (a)(1)), 
be revised to provide that the government acquires unlimited rights 
under (i) only where the contracting officer has identified a specific 
need for the data which cannot be met through other means, and under 
(ii) only where delivery of the data has been specified as an element 
of performance. 


Recommendation - Computer software: That the clause at 252.227- 

7013, under (c)(2). Unlimited Rights, be revised to provide that the 

Government acquires unlimited rights under (i) and (ii) only where 

delivery of such software is specified as an element of performance. 

v 

C. GOVERNMENT PURPOSE LICENSE RIGHTS IN TECHNICAL DATA 

Subparagraph 227.472-3(a)(2) of the interim rule provides an 
exception to unlimited Government rights so that the Government may agree 
to accept Government Purpose License Rights in order to "encourage 
commercial utilization of technologies developed under Government 
contracts..." 

This exception is not available, however, where the "(8) Technical 
data must be published (e.g., to disclose the results of research and 
development efforts." This appears to regress from the philosophy reflected 
in the rule published at 52 FR 12390 on April 16, 1987. That rule provided 
in subpart 9227.472-5(b) that, in cases of mixed funding, unless the 
contracting officer determines during the identification of needs process 
that unlimited rights are required, the Government will accept Government 

Purpose License Rights if “ the contractor is a small business firm or 

nonprofit organization that agrees to commercialize the technology." 
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The interim rule can easily be interpreted as a specific constraint on 
the ability of universities and other contractors to transfer technology 
generated in the course of basic and applied research programs. 

Recommendation: That 227.472-3(a)(2)(ii)(B) be omitted and a new 
section added which provides that the contracting officer shall agree 
to accept 6PLR when the contractor is a small business or non-profit 
organization which agrees to commercialize the technology, except 
where unlimited rights are required for the purposes of competitive 
procurement of supplies or services, . 


D. GOVERNMENT ACQUISITION OF RESTRICTED RIGHTS IN COMPUTER SOFTWARE 

As noted above, the effective dissemination of software by those who 
created it requires the same policies as patents, but unlimited government 
rights have inhibited such dissemination and commercialization. 

Recommendation: In the clause at 252.227-70 1 3, revise (c)( 1 ) by 
adding a new subparagraph (c)(iii) providing that the contracting 
officer shall agree to accept restricted rights when the contractor is 
a small business or non-profit organization which agrees to 
commercialize the technology unless unlimited rights are required for 
the purposes of competitive procurement of supplies or services. 


E. NEGOTIATION FACTORS 

It is quite likely that university research will frequently involve 
mixed funding. More specific guidance should, therefore, be provided with 
respect to the negotiation of government-university rights in technical data 
and computer software. 

Recommendation: That a new subparagraph (D) be added to (b)(2)(ii) 
to provide that when the government does not have a need to use the 
data for competition and the contractor is a university or other 
nonprofit which is interested in commercializing the data, the 
government will negotiate Government Purpose License Rights. 
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F. 


THF SBIR PROGRAM - AN ALTERNATIVE 


We believe that in contracts for basic or applied research. Alternate 
11 of the clause at 252.227-7013, which is mandated by statute for the SBIR 
Program, would be an appropriate alternative to the recommendations set 
forth above. 

Recommendation: That substitute paragraphs (b) and (c) of Alternate 
II to the clause at 252.227-7013, be stipulated for inclusion in all 
contracts awarded to non-profit organizations for the conduct of 
basic or applied research, which do not require the delivery of 
technical data or computer software needed by the Government for 
the competitive procurement of items, components, or processes. 


We appreciate the opportunity to comment on the interim rule. The 
transfer of technology resulting from research funded by the Federal 
agencies and by U.S. industry is an important and expanding activity at MIT 
and other universities. DOD is in a position to adopt a policy with respect 
to technical data and software which will significantly and substantially 
enhance, this effort. We urge you to do so. 


Sincerely, 
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GEORGIA TECH 1885-1985 


DESIGNING TOMORROW TODAY 


OFFICE OF THE DIRECTOR 
J. W. DEES, Director 
(404) 894-4810 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL) (MRS) 

Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 


Georgia Institute of Technology 

Office of Contract Administration 
Centennial Research Building 
Atlanta, Georgia 30332-0420 


May 30, 1988 


TELEX: 542507 GTRC OCA ATL 
FAX: (404) 894-3120 


Dear Mr. Lloyd: 

This letter is submitted in support of the position of the Council on 
Governmental Relations (COGR) in their 11 May 1988 letter on the above referenced 
matter. Georgia Tech, as both a major research university in the area of informatio 
technology and developer of computer software which has been successfully 
co^erSnzed, urgu/ths lamentation of a Federal policy on computer software and 
data which parallels that contained in Public Law 96-517. J* L - Th - 

facilitated stronger research relationships between research an y* 

benefit should be expanded across the broad spectrum of intellectual property. 

As was pointed out in testimony given by M.I.T.’s George H. Dummer on 30 April 
1987 before the U. S. House of Representatives Committee on Science, Space and 
Technology! Subcommittee on Science, Research and Technology, the effective transfer, 
of university generated technology requires the consideration of different (trade 

patent! copyright) intellectual property rights Technology can no longer be 
cleanly categorized as only having one kind of right subsisting withi 

Georgia Tech is one of many universities facing this issue. The technology 
developed in university laboratories under Federal sponsorship comprises only 
starting point for technological innovations which are a necessary part of 
maintaining our position in the worldwide scientific community. A progressive 
content set of Federal policies in the area of intellectual property ownership and 
rights would have a positive effect which would benefit no only universities, but the 

nation as well. 

We would be pleased to provide additional information at your convenience. 

Sincerely, 

Georgia Institute of Technology 



J. W. Dees, Director 

Office of Contract Administration 


cc: Milt Goldberg, Executive Director 

of COGR 


An Equal Education and Employment Opportunity Institution 


A Unit of the University System of Georgia 


OZONE INDUSTRIES, INC. 


101-32 101st STREET • OZONE PARK, N. Y. 11416 • (718)845-5200 


25 May 1988 
PR88-2627 


Defense Acquisition Regulatory Council 
ODASP (P) DARs, c/o OASD (P&L) (MRS) 

DAR CASE 87-303 
THE PENTAGON 

WASHINGTON, DC 20301-3062 

Attention: Mr. Charles W. Lloyd, 

Executive Secretary 

Subject: New Interim Pod Data Rights Regulations 

(effective 4/4/88) 

Dear Mr. Lloyd: 

Ozone Industries endorses the comments submitted by PIA 
on the subject regulations. 


Very truly yours, 

OZONE INDUSTRIES, INC. 



JFC/ebs 



North Carolina State University 

Office of the Vice Chancellor for Research 
Research Administration 


Box 7003 

Raleigh, N.C. 27695-7003 
(919) 737-2117 
TELEFAX: (919) 737-3773 


May 30, 1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD ( P ) DARS 
c/o OASD (PL) (MRS) 

Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Ref. DAR Case 87-303 

Dear Mr. Lloyd: 

North Carolina State University hereby submits the following 
comments with respect to the interim rules published at 53 FR 10780 
under the DFARS Subpart 227.4 - Technical Data, Other Data, Computer 
Software, and Copyrights, in support of the positions taken in the 
letter written to you by Milton Goldberg, Executive Director of COGR, 
dated May 11, 1988. 

In our opinion, adoption of the interim rule as proposed by the 
Department of Defense will continue the negative impact on success- 
ful technology transfer already felt as the result of the DOD , DOE 
and NASA Rights in Technical Data and Computer Software regulations 
implemented by those agencies while awaiting finalization of FAR 
Subpart 27.4. By failing to reconcile the government's rights in 
technical data and computer software with the changes in the Federal 
patent policy which occurred in 1980, the agencies have neglected to 
recognize that technology now emerging from the universities has 
progressed beyond the stage of individual concept development. Now, 
more often than not. University research generates discoveries which 
deal in multiple areas of intellectual property rights and are devel- 
oped over a significant period of time. In many instances discov- 
eries must be combined into a single package and transferred as a 
unit if they are to be of value in the technology race. 

While it is this new level of sophistication that makes Federal 
funding of university research a priority if the United States is to 
retain its position as a world leader in the advancing technologies, 
the fruits of university/government collaboration will not benefit 
the citizens of the United States as long as government procurement 
regulations serve as a disincentive to effective technology transfer. 

By way of example. North Carolina State University is currently 
negotiating with a start-up company to further develop a CAD/CAM 
System for the design and manufacture of Custom/Orthopaedic shoes. 


North Carolina State University is a land-grant university and a constituent institution of The University of North Carolina. 


Mr. Charles W. Lloyd 
May 30, 1988 
Page 2 


The project was initially begun with funding from the Veteran's 
Administration administered through NASA. While several hundred 
thousand dollars have already been spent on the project by the Fed- 
eral government, there is insufficient Federal funding to complete 
the work. A start-up company has agreed to commit in excess of one- 
half million dollars to finish the project if it can be assured of 
securing adequate rights to ensure that it will be able to commer- 
cialize the CAD/CAM Footwear System with some reasonable expectation 
of recouping its R&D investment as well as realizing some profit for 
its investors. When finished, the System will combine expert system 
software, applica- tions software, technical data by way of designs, 
and patented hardware. 

While the University can guarantee the start-up company an 
exclusive position with regard to patents as a result of Public Laws 
96-517 and 98-620, we cannot give the company any assurances with 
respect to the technical data and computer software developed with 
Federal funding due to the unlimited rights guaranteed to the Fed- 
eral government under agency regulations. Both this University and 
the start-up company have encountered significant frustration in 
trying to resolve these issues witn the agencies in an effort to 
avoid abandoning the project. While this University stands to lose 
funding for a project it would like to see completed from the stand- 
point of education and research, the general public stands to lose a 
much-needed technology, the effective use of public money, and an 
opportunity to see a new company develop. 

While subparagraph 227 . 472-3 (a) ( 2 ) of the interim rule goes part 
way in resolving conflicts similar to the one described by providing 
a vehicle to limit Government rights through application of the Gov- 
ernment Purpose License Rights, the exception under (2)(ii)(B) 
operates to defeat the purpose of the GPLR exception. In order to 
cure this obvious defect, and to provide the universities with a 
reasonable opportunity to transfer, for commercial use, both 
technical data and computer software which, is not necessary to 
competitive government procurement, this University strongly urges 
the acceptance of COGR Recommendations 6 through 8 on pages four, 
five and six of Mr. Goldberg's letter. In the alternative, we join in 
endorsing COGR's Recommendation 9 to provide for a new section 
227.483 to be added to the SBIR Program regulations or for 
modification of existing Section 227.479 to include university 
research programs. 

Thank you for allowing us this opportunity to comment. 

Very truly yours. 


Franklin D. Hart 

Vice Chancellor for Research 


International Business Machines Corporation 


6705 ROCKLEDGE DRIVE 
BETHESDA, MARYLAND 20817 


May 31, 1988 


Defense Acquisition Regulatory 
Council 

ODASD (P) DARS 
C/0 OASD (P&L) (MRS) 

Room 3D139 
The Pentagon 

Washington, DC 20301-3062 

Attention: Mr. Charles W. Lloyd 

Executive Secretary 

Reference: DAR Case 87-303 

Dear Mr. Lloyd: 

The International Business Machines Corporation (IBM) is pleased to 
respond to your request for comment concerning the interim changes to 
Subpart 227.4 and Part 252 of the Defense Federal Acquisition Regulation 
Supplement (DFARS). We are also participating with C0DSIA and ADAPS0 in 
formulating their responses. However, we wish to address the following 
issue directly as it is of primary importance in the sale of commercial 
ADPE products. 

IBM's comment concerns Subpart 227. 472-3(b)(l) "Limited Rights" which 
requires Technical Data in the form of privately funded, commercially 

available "Manuals or Instructional Materials for installation, 

operation, maintenance or training purposes" to be provided with 
Unlimited Rights per Subpart 227. 472-3(a)(iv). 

IBM notes that the Subpart, which is identical to previous versions of the 
Regulations, clearly impinges on the copyright existing in such documen- 
tation and is inconsistent with the legislative intent for the Interim 
Regulations. 

This impingement on an owner's copyright in such documentation is contrary 
to the expressed intent of the recent statute, PL99-661, which underlies 
this Regulation, as well as the philosophy of Executive Order 12591. 
PL99-661 directs that the mandated Technical Data Regulation not impair 
any right of any contractor with respect to patents or copyrights. 
Furthermore, the accompanying legislative conference report advises that 
the Department of Defense should generally seek to acquire the same rights 
in data that a commercial customer would be granted in acquiring the same 
products. 
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IBM further notes that the subpart treats such documentation differently 
than similar documentation related to commercial computer software which 
is treated in Subpart 227.481(a)(f). The former provides a "Unlimited 
Rights" classification to such documentation, whereas the latter provides 
a "Restricted Rights" classification. 

This difference in treatment was considered in a. study authorized by DOD 
and conducted by the Software Engineering Institute of the Carnegie-Mellon 
University. The study is described in a technical report published by 
Carnegie-Mellon University, entitled "Proposal for a New "Rights in 
Software' Clause for Software Acquisitions by the Department of Defense", 
by Pamela Samuelson, et al., dated September 1986. The study states that 
privately funded documentation should not be subjected to Limited Rights, 
but should be subject to the same restriction as commercial documentation 
related to software which receives Restricted Rights. To do otherwise 
causes confusion and deters many firms from selling rights in their 
valuable technology to DOD. 

IBM submits that (1) the intent of Congress should supersede a contradic- 
tory and too literal interpretation of its provisions concerning Manuals 
or Instructional Materials, and (2) there is no substantive reason for 
different treatment as between documentation related to software and other 
documentation when both are commercially available. 

Accordingly, IBM recommends, for the reasons indicated above, that 
Subpart 227.472-2(a)(iv) be changed, as follows, to treat in the same 
manner as documentation provided under Subpart 227. 481(a) (f): 

In line 2, after "data" insert — "or privately funded, 
commercially available data." 

Likewise, a similar insertion should be made in Part 252. 227-7013(b)(l)(i v) ; 
Alternate II (April 1988), and as otherwise required in the Regulations so 
as to be consistent with Subpart 227.472-2(a)(iv) as modified above. 

This change should bring the Regulation into concert with the stated 
acquisition policy that the Department of Defense should obtain the same 
rights in data that a commercial customer would be granted in acquiring 
the same products. 

Please accept my appreciation for the opportunity to provide you with 
IBM's views with respect to the Interim Regulations. 

Sincerely, 

Bruce E. Leinster 

Federal Systems Contracts Manager 
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COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS (CODSIA) 

1620 Eye Street, N.W., Suite 1000 
WASHINGTON, D.C. 20006 

• 

(202) 659-5013 


June 2, 1988 
OAR Case 87-303 
COOSIA Case 3-85 


Mr. Charles Lloyd 
Executive Oi rector 

Defense Acquisition Regulatory Council 
OASD( P&L) DASD( P) DARS 
c/o Room 3D139 The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

On April 1, 1988, the Defense Acquisition Regulatory Council issued, 
as an interim rule, regulations covering rights in technical data and 
requested comments on these regulations. The undersigned associations 
are pleased to provide our principal objections which are summarized 
below and illustrated in an attachment to this letter. Detailed 
comments, including other major areas of concern, will be provided under 
separate cover. 

In general, we note that the April 1988 interim regulations, as did 
the May 1987 regulations, fail in several areas to incorporate explicit 
statutory language which is needed to provide clear policy and regulatory 
direction to contracting officers. In some areas, the regulations 
clearly repudiate Congressional direction and intent. In still other 
areas, while the regulations purport to follow the law or the President s 
Executive Order 12591, they do not. In our view, the DAR Council has 
failed again, significantly, to approach these data rights issues from 
the Congressional ly-mandated perspective of balancing both the 
government's and the contractors' interest. Rather, we believe that this 
interim rule is an effort to interpret statutory language which 
perpetuates prior flawed data regulations and DoD preferences. 

The introductory statements at 227.472-1 (relating to the general 
acquisition policy for technical data) and at 227.472-2 (relating to 
establishing minimum government needs) purport to provide a "balance of 
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interests" policy. However, the regulations which follow fail to 
implement this policy, and often conflict with it. The following 
examples illustrate this: 

a) The language at 227 .472-1 (c)(3) emphasizes that a principal reason 
to avoid acquisition of unnecessary technical data is that such 
acquisition is burdensome for the government, without adequately 
addressing the contractor's rights; 

b) The regulation does not differentiate adequately between the 
acquisition of data and rights in data acquired and therefore does 
not provide clear guidance to either the government or its 
contractors; 

c) The regulations impose excessive and burdensome paperwork and 
reporting requirements, far beyond the government's legitimate need 
for information or the expected utilization of data with other than 
unlimited rights; 

d) The certification and data requirements of the regulations are 
effective immediately even though contractors and subcontractors have 
not heretofore collected and maintained data for data rights purposes 
in that form and contracting officers are not able to negotiate 
alternatives; 

e) The sanctions for failing to comply with the prescribed procedures 
could mean the invalidation of data rights - a penalty prohibited by 
the statute; 

f) The regulations relegate commercial rights to a secondary issue, 
yet the President's Executive Order encourages such commercialization 
for items developed under federal contracts; 

g) The regulations foster tensions between the government and its 
primes, and between primes and subcontractors and will encourage 
litigation and confrontation rather than facilitate negotiation of 
rights in data. 

We understand that the Proprietary Industries Association (PIA) has 
submitted detailed comments on this regulation. We have discussed their 
comments with PIA and generally support their concerns and 
recommendations . 
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In summary, the OAR Council should withdraw the April 1 regulations 
and substantially re-write them to bring them into compliance with the law 
and the President's Executive Order. We look forward to meeting with the 
Council at the earliest opportunity to review in detail our concerns and 
with the interim regulations. 


Sincerely, 




Oliver R. Smoot 
Executive Vice President 
Computer and Business Equipment 
Manufacturers Association 



’Jean A. Cdffiaux 
Senior Vice President 
Electronic Industries Association 


✓tf/Richara Iverson 
<^n~esi< 


ident 

American Electronics Association 





John Stoker 
Pfc^sident 

ShipUu i ltfSrs Counci 


Wallace H. Robinson>»Jr. 
President 

National Security Industrial 
Association 


Attachment 


COOSIA'S MAJOR OBJECTIONS 
TO THE 

OoO INTERIM TECHNICAL DATA REGULATIONS 


1 . The definitions of "Developed Exclusively at Private Expense" and 
"Required as an Element of Performance Under a Government Contract or 
Subcontract", when read together, create substantial uncertainty as 
to what is intended to be Limited Rights data. Further, the 
definitions could result in demands by the Government for data rights 
protected by statute. The definitions introduce an issue concerning 
work implicitly required by a Government contract versus work that is 
expressly specified in the contract. The phrase "or that the 
development was necessary for performance of a Government contract or 
subcontract" is particularly expansive, subject to multiple 
interpretations, and must be deleted. The Government should only get 
unlimited rights in technical data resulting from direct and 
expressly required development of items, components or processes. 
Actually, and as noted in the conference report accompanying the 
Defense Acquisition Improvement Act of 1986, the Government should 
acquire only the same rights in data that a commercial customer would 
acquire in purchasing the same product. 

2. The certification requirements are not limited to data to be 
delivered under the contract and are tantamount to acceleration of 
the validation process. This will precipitate an untimely and costly 
effort. Particularly, the "Certification of Development of 
Technology with Private Funding" will require the collection of 
voluminous supporting data (possibly equivalent to the hundreds of 
thousands of pages usually required to support cost and pricing data 
on complex products). There is no demonstrated need for such detail 
prior to an award of a contract. All that is needed prior to award 
or until data rights are challenged by the Government should be a 
notice of intended use and a list of asserted private expense data. 
When questions about a contractor/subcontractor claim of rights in 
submitted data arise, they can be settled through the validation 
process of the regulation with far less burden to all parties. The 
certification procedures should be deleted in their entirety. 

3. Direct licensing should be affirmatively provided as a less 
intrusive, and often preferred, alternative to the government 
acquisition of technical data and/or to the acquisition of data with 
rights greater than Limited Rights. The failure to include direct 
licensing in the regulations ignores 10 USC 2320(a) ( 2) (G) ( i i i ) and 
the Packard Commission Report. Direct licensing would provide an 
industry practice proven to be a cost-effective method of broadening 
the industrial base and ensuring alternative sources of supply. 


- 2 - 


4 The regulation requires that all data which is to be provided to the 
Government with less than unlimited rights must be identified in a 
contract list (paragraph (k) of the clause at 252.277-7013). A / 
contractor's omission of limited rights data from this list, even 
though inadvertent, could result in automatic loss of rights. The 
previous regulations provided for government acceptance of a 
contractor's notice of limited rights technical data when such became 
known and did not require a specific listing. The interim regulation 
should be revised to reinstate this workable procedure. Without such 
amendment or revision, the burden of contract renegotiation, for 
example, will be required every time a subcontractor is engaged. 

5 The regulations omit authority for marking restrictive legends on 
contractor/subcontractor technical data resulting from experimental, 
developmental, or research work performed at private expense and. 
unrelated to "developed" items, components or processes. A provision 
comparable to 227 .472-3(a) (1 ) ( i i ) for Federally funded data is 
required to correct this inequity and achieve a balance between 
Government and contractor rights. 

6. The May 1987 version of the clause at 52.227-7035, "Pre-Notification 
of Rights in Technical Data", required offerors to identify items 
developed at private expense which they intended to deliver under a 
resultant contract. This clause has now been broadened significantly 
to: a) require notification with respect to items, components or 
processes which the offeror proposes to use in performance; b) 
include potential subcontractors; c) coyer items, components, etc., 
developed (i) at private expense, (ii) with mixed funding, or (in) 
government expense; and d) require notification of the offeror's 
contribution in mi xed funding si tuati ons . This is unnecessarily 
broad and would be extremely costly to administer. Furthermore, it 
is not feasible to provide such identification at the time of 
proposal response. The May 1987 provision should be reinstated. 

7. The time periods for expiration of limited rights which were 
authorized (as negotiation objectives) under 10 USC 2320 provide for 
subsequent use of technical data only for U.S. Government purposes, 
not unlimited rights as now provided by 227 . 472— 3( a) ( 2 ) ( i ) of the 
interim regulation. Since there is not a statutory prescribed time 
limit for Government Purpose License Rights nor a statutory 
requirement dictating that there always be a time limit on limited 
rights, the regulation and policy of the interim rule must be changed 
to reflect the flexibility provided by statute. 

8. To the extent that a standard non-disclosure agreement is provided in 
the regulations, the agreement should be between the recipient and 
the contractor and should be consistent with commercial practices, 
allowing for exceptions such as public domain information, etc. 
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9. The certification and marking procedures under the regulations, 
should they remain in some form, must be changed so that the 
Government negotiates rights directly with the 
contractor/subcontractor asserting such rights in the technical 
data. The law could not be more clear on this point. 
Contractors/subcontractors should have the right of appeal under the 
Disputes Act for adverse data rights decisions as they do in 
validation procedures. 

10. Under the definition of "Developed Exclusively at Private Expense", 
the regulations state that IR&D/B&P are private expense. However, 
the next sentence states that "all indirect costs" (which would 
include IR&D/B&P) are considered government funds when development 
was required as an element of performance. This lead-in must be 
changed to "other indirect costs" to eliminate any ambiguity in 
construction and to preserve the statutory recognition of IR&D/B&P as 
"private expense." 

n. The word "only" should be inserted in clause 252.227-7031 , Data 

Requirements", to conform to the policy stated at 227 .475-1 (b) , and 
to ensure that the CDRL and FAR/DFARS are the only sources for data 
requi rements . 

12. The definition of "unpublished" should apply to all technical data 
delivered to the Government, not just to data delivered with other 
than unlimited rights. Delivery to the Government, by itself, does 
not constitute publication or release to the public. If it did, 
delivery of unlimited rights technical data would place the 
contractor in automatic violation of security regulations with 
respect to classified information and in violation of law for ITAR 
controlled data. 

13. 10 USC 2320(a)(i) provides that the regulations shall not "impair the 
rights of any contractor with respect to patents or copyrights or any 
other rights in technical data established by law." This statutory 
provision has been omitted from the listing of prohibitions under 
227.473-2. Further, the regulations specifically impair the 
contractor's copyright interest by granting the government a license 
in the copyrights. 

14. As drafted, the "Special Works" clause at 252.227-7020 permits the 
government to acquire title in technical data as opposed to specific 
data rights where no Special Work is involved. The regulations 
dealing with "Special Works" should not be used to obtain ownership 
or control of technical data in and of itself, but merely ownership 
or control of the document produced as a special work. The 
categories of rights in technical data that the Government acquires 
are established by 227.472-3. 
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LeRoy J. Haugh 

Vice President 
Procurement and Finance 
371-8520 



May 10, 1988 


Mr. Duncan Holaday 
Director, Defense Acquisition 
Regulatory Council 
0ASD( P&L) DASD( P) DARS 
c/o 3D139 The Pentagon 
Washington, D. C. 20301-3062 


Dear Duncan: 


On behalf of the AIA Intellectual Property Committee, I 
sincerely appreciate your participation in our Joint Session on 

April 19. 


The members of the Committee recognize the difficult task you 
have in achieving uniformity among the military departments in the 
matter of data rights and certainly appreciate the effort that has 
gone into the interim regulation which was promulgated on April I. 
While I am sure we will continue to have our differences with 
respect to parts of the regulation, I hope we can continue to work 
together constructively towards ultimately achieving the balancing 
of interests that Congress has directed and also a single 
government-wide regulation on this subject. Again, we very much 
appreciate your taking the time to be with us and your willingness 
to discuss candidly DoD's plans. 


Sincerely? 



feR^y J . Idaugh 
Vice President 
Procurement and Finance 


Aerospace Industries Association of America, Inc. 

1250 Eye Street, N.W., Washington, D.C. 20005 (202) 371-8400 
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Aerospace 
Industries 
Association 

March 18 , 1988 

LeRoy J. Haugh 

Vice President 
Procurement and Finance 
371-8520 



Mr. Duncan Holaday 

Oirector, Defense Acquisition Regulatory 
Council 

OASD(P&L)DASD(P)DARS 
c/o 3D139 The Pentagon 
Washington, D. C. 20301-3062 


Dear Duncan: 

n n hphalf of the Aerospace Industries Association s Intellectual 
Property Committee and i ^ t 3 {*^J , p art i ciJate , iS the^oilt Government/ 

Baltimore, Maryland. 


The meeting, which will be on April 19 . ^ 

includes 1 ^ luncheon! “a reception and dinner will be held on the evening 
of April 19 , at 6:30 to which^al j, ^ttendees , ^rtictp»t* # .nd 

evening a of A^ril 18 from 6:00 to 7:00, to which you are cordially invited. 

The Joint Session is informal, as are any presentations. Past 
ovnpri pnre indicates that both government and industry participants 
benef i threat ly C from the opportunity to meet and discuss problem areas of 

mutual concern. 

Attached is a tentative schedule for the Joint Session, a list 
of expected government participants and a hotel reservation form, which 
should be returned to the Omni Hotel no later than Ma 

Should you desire further information, please contact me or Ruth 
Hall at 202/371-8520. 



LeRoy J. Haugh 
Vice President 
Procurement and Finance 


Attachments 


Aerospace Industries Association of America, Inc. 

1250 Eye Street, N.W., Washington, D.C. 20005 (202) 371-8400 



tfntativf, agenda 

AIA t mtfi I FPTIIAI PROPE RTY COMMITTEE MEETING 
A oril 19. 1988 
B altimore. Marylan d 

GOVERNMENT/ INDUSTRY P ART1 Cl PAT I ON. _DAY 


8:00 a.m. Continental Breakfast 
9:00 a.m. Welcome 


Chairman Robert Walker 


9:05 a.m. 1. Joe Allen, Department of Commerce 

"Latest Developments in Federal Technology 
2. A1 Solga, Department of Commerce 
"Export Controls" 

10:00 a.m. Coffee Break 

10:15 a.m. Panel on Intellectual Property Pol icy 

Duncan Holaday, Director, DAR Council 
Steve Mourningham (DoE), representing the Civil 
Agency Acquisition Council 
Pamela Samue.lson, University of Pittsburgh 

Law School, representing the Software Engineering Institute 
Nancy Wentzler, Office of Federal Procurement Policy 
A wide ranging review and discussion of policy questions and pending 
reoulations. E.g., the Dixon Amedment on data rights What s next. 

What's ahead in software coverage? Prospects for a single Government 
policy? A single regulation? , 


12 Noon 


Reception 


12:30 p.m. Luncheon r . , 

Speaker* Michael Kirk, Assistant Commissioner for External 

Affairs, Office of Legislation and 
International Affairs, U.S. Patent Office 
An update on data rights in the GATT agreement 

2:00p.m. Legislative update (Congressional Staff participants yet to 

be confirmed) 

Technical Data 


2:30 p.m. Military Departments' Views on Rights in 
and Computer Software 
Air Force - Participants to be confirmed 
Navy - Linda Greene, Navy Policy Member, 

Mary Sullivan, Navy Legal Member, DAR 
Army - John Conklin, Army Policy Member, 

Robert Gibson, Asst. Command Counsel, 

. Property Law, AMC 

NASA - Robert F. Kempf, Associate General Counsel (Intellectual 

Property) 

What are the peculiar needs of the Military Departments (and Major 
Commands) that make uniform implementation such an elusive goal. 


DAR Council 
Council 
DAR Council 
Intellectual 


5:00 p.m. Adjournment 
6:30 p.m. Reception - Dinner 


Expected Government Guests 
AIA Intellectual Property Committee Meeting 
April 19, 1988 
Baltimore MO 

Or. Nancy Wentzler 

Deputy Associate Administrator 

Office of Federal Procurement Policy 

Ms . Mary Sullivan 
Office of General Counsel 
Department of the Navy 

Mr. Robert Kempf 

Associate General Counsel (Intellectual Property) 
NASA Headquarters 

Mr. William C. Garvert 

Deputy Counsel, Navy Intellectual Property Policy 
Office of the Chief of Naval Research 

Mr. W. B. Montalto 

Procurement Policy Counsel 

Senate Committee on Small Business 

Mr. Duncan Holaday 

Director, Defense Acquisition Regulatory Council 
0ASD( P&L) DASD( P)DARS 

Mr. Richard Summerour 
SAF/AQCS 

U.S. Department of Energy 

Mr. Donald J. Singer 
AF/JACP 

Mr. Joseph. Allen 
Department of Commerce 

Mr. AT.Solga 
Department of Commerce 

Ms. Linda Greene 

Navy DAR Council Representative 

Mr. Fred Kohout 

Office of Contract Policy & Administration 
OASD (P&L) 

Ms. Pamela Samuel son 

University of Pittsburgh Law School 

Mr. Michael Kirk 

Assistant Commissioner for External Affairs 
Office of Patents and Trademarks 


HOTEL RESERVATION FORM 


AIA INTELLECTUAL PROPERTY COMMITTEE MEETING 
April 18-19, 1988 

Omni International Hotel - Baltimore, MO 


RESERVATIONS MUST BE MADE NO LATER THAN MARCH 25, 1988 

MAIL TO: Reservations Manager 

Attention: Sue Karr 

Omni International Hotel 
101 West Fayette Street 
Baltimore, MD 21201 

OR CALL : (301) 752-1100, Sue Karr 


NAME .TITLE 

COMPANY ,- TELE • 

ADDRESS • — 


Accommodations 

Requested: 


■ 

Single $85.00 

Double $85.00 

■ ' ■ — 

Smoking 

Non-Smoking 

Dates: 



Apri 117 

Apri 118 . " - Apri 1 19 

Apri 1 20 


If you wish to guarantee arrival past 6 p.m. pi 

Credit Card No.: 

Arrival Date 

Departure Date ' 


ease check here 

Ex. Date 

Time 

Time 



D S. PERLMAN. PC.. OC. MA. FL 


JOSEPH T. CASEY. JR . OC 
ALVIN A. SCHALL. DC. NY 


PERLMAN 8t PARTNERS 

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION 
1233 TWENTIETH STREET. N.W. 

SUITE 700 

WASHINGTON. DC. 20036 
TELEPHONE (202) 223-6455 


TELECOPY: (202) 785-2281 
TELEX: 197942 CCM DC 


May 31, 1988 


Defense Acquisition Regulatory Council 

Attention: Mr. Charles W. Lloyd, Executive Secretary 

ODASD(P)DARS 

c/o OASD (P&L) (MRS) 

Room 3D139 , The Pentagon 
Washington, D.C. 20301-3062 

Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

On behalf of certain manufacturers involved with sales of 
manufactured commercial goods to the Department of Defense, we 
wish to make the following comments concerning the proposed 
changes to DFARS Subpart 227.4: 

(1) DFARS 227 . 472-3 (a) (iii) deals with rights in technical 

# data pertaining to "items, components or processes prepared or 
required to be delivered under any Government contract or 
subcontract. " 

The individual terms "items", "components" or "processes" 
should be defined. They are not defined in either the regula- 
tions, the statutes, or relevant case law. Confusion arises, for 
example, when there is an technical data called for on "parts" as 
opposed to "components". 

For a commercial manufacturer interested in doing business 
with the government, the insistence on rights in parts, when it 
is not necessary for full utilization or maintenance of the end 
items being acquired, is a substantial deterrent. Competition is 
discouraged when undue data deliveries are required. For the 
commercial manufacturer, this is a matter of the utmost impor- 
tance. 

(2) Also with respect to this subsection, it should be made 
clear that the Government is entitled to form, fit and function 
data on what is to be delivered to the Government, and not on the 
components that may be included in what is to be delivered. 


Defense Acquisition Regulatory Council 
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For example, where the Government is acquiring commercial 
end items, it needs form, fit and function information for 
acquisition, maintenance and operation of those end items, not 
on the processes involved in manufacturing them, or on the 
components included in them. 

To require form, fit and function data on individual 
components in commercial end items which have been developed at 
private expense violates the statutory prohibition of 10 U.S.C. 
2320(a)(2)(F) against requiring a contractor to relinquish rights 
in data developed exclusively at private expense. The statutory 
authorization to require form, fit and function data with 
unlimited rights runs only to items to be delivered, not to the 
components included in those end items. Thus, a broad 
interpretation (or misinterpretation) of the current regulatory 
language may result in an inadvertent violation of the statutory 
prohibition (which is generally dealt with in DFARS 227.473-2. 

Clarification of the prohibition against requiring unlimited 
rights in component data, when commercial end items are being 
acquired, would avoid future violations of the statutory 
prohibition. 

If further information on these points is appropriate, 
please advise, and we will supplement these comments with 
specific case examples. 


Very truly yours. 




Ronald S. Perlman 


the computer software and services industry association 



25 years of leadership 


GEORGE T. DEBAKEY 

EXECUTIVE DIRECTOR 


May 31, 1988 


Defense Acquisition Regulatory Council 

Attn; Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 

c/o OASD (P&L) (MRS) 

Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 

' RE: DAR Case 87-303 


Dear Mr. Lloyd: 

What follows are the comments of ADAPSO, The Computer 
Software and Services Industry Association, Inc. (ADAPSO) 
regarding the interim changes to Subpart 227 .A and Part 252 of 
the Defense Federal Acquisition Regulation (DFAR) Supplement 
governing rights in technical data. ADAPSO submits these 
comments in the interest of streamlining the Defense Department 
acquisition process, avoiding Government acquisition of technical 
data rights that are unnecessary for the Government to fulfill 
its mission or that are overly burdensome to maintain , and 
encouraging the development of future technologies , particularly 
where commercialization will advance technological development . 

ADAPSO is the trade association of this nation's computer 
software and services industry . Its member companies and 
industry provide the public and the government with a variety of 
computer software and services including ne twork-based 
information services, sophisticated software for mainframe, 
mini-, and microcomputers , professional systems analysis , design, 
and programming services, and integrated hardware/software 
systems. ADAPSO' s members and industry are major contractors 
with the Federal Government, particularly the Department of 
Defense, giving ADAPSO a significant interest in this proceeding. 


1300 NORTH SEVENTEENTH STREET SUITE 300 ARLINGTON, VIRGINIA 22209-3899 
(703) 522-5055 TELEX: 4993994 EASYLINK: 62924941 


ADAPSO supports the policy set forth in Subpart 227 .472 1(a) 
and (b), recognizing a Government interest in encouraging 
contractors to develop new technologies and to improve existing 
technologies by allowing contractors to exploit their efforts 
commercially. To this end, ADAPSO applauds Subpart 227.472-3 (c) 
which requires negotiation where technical data is developed with 
mixed funding and the provisions of Subpart 22 7 . 4 73-1 (b) (l) , 
outlining specific criteria by which a contracting officer is to 
negotiate rights in technical data developed with mixed funding. 

At the same time, ADAPSO urges the Department to move 
quickly to define a streamlined set of internally consistent 
regulations specifically applicable to computer software. Thls _ 
would go far to alleviate the confusion faced by contractors and 
contracting officers alike created by the current regulatory 
patchwork . In developing internally consistent, comprehensive 
regulations, however, the rights of creators of commercial ly 
available computer software (such as copyright rights) should be 
carefully guarded, the Government receiving only the minimum 
rights necessary to perform its function. This will benefit not 
only contractors but also the Government, which will be freed 
from the administrative burden and cost of protecting proprietary 
interests in technical data which are not absolutely necessary 
for the Government to fulfill its mission. 

In this regard, ADAPSO is very concerned that certain 
provisions of the interim rule do not serve its underlying policy 
goals and may even interfere with software developers' rights in 
commercially available software and associated documentation. 
Subpart 227 . 47 2-3 (a) (1) (iv) in particular grants the Department 
unlimited rights in manuals or instructional materials which are 
necessary for installation, operation, maintenance, or training 
purposes and which are prepared for or required to be delivered 
under any government contract. This same entitlement is also 
incorporated in Subpart 252 . 227-7013 (b) (1) (iv) . These unlimited 
rights would allow DOD to use, duplicate , release , or disclose 
technical data in such manuals in any manner and for any purpose 
whatsoever. Moreover , the current DFAR and the interim rule 
appear to be identical in this regard. 

DOD's usual practice in contracts for the acquisition of 
commercial ADPE products is to include a requirement for 
delivery of technical manuals which support the equipment. These 
manuals are developed exclusively at private expense and are 
protected by U.S. copyright law. Both the existing regulation 
and the interim rule clearly impinge on the copyright owner s 
rights. 

This is contrary to both the expressed intent of Pub. L. 
99-661 which underlies the interim rule and the philosophy of 
Executive Order 12591. Pub. L. 99-661 directs that the mandated 
technical data regulations may not impair any right of any 
contractor with respect to patents or copyrights. Further, the 


accompanying Conference Report advises that DOD should generally 
seek to acquire the same rights in data that a commercial 
customer would be gr anted in acquiring the same product. 

ADAPSO contends that the obvious intent of Pub. L. 99-661 
should supersede a contradictory and altogether too literal 
interpretation of the provision regarding manuals or 
instructional materials. A distinction must be made between 
DOD's data rights to these items when prepared at private expense 
only and when they are prepared with full or partial 
funding. ADAPSO recommends that Subparts 227 . 472-2 and 252 7013 
be modified to reflect this distinction in order to bring the 
regulations into concert with the stated acquisition policy that 
DOD should obtain only the minimum , essential technical data 
rights. 

Otherwise r the definition of "computer software 

documentation" of Subpart 227. All, "including computer listings 
and printouts, in human-readable form," may be construed to 
include a computer program's source code, the principal asset of 
software developers . 

Subpart 227 . 472-3 (a) (1) (ii) , which awards the Government 
unlimited rights in "ft ] echnical data resulting directly from 
performance of experimental , developmental , or research work, 
may extend unlimited rights even in situations where a contractor 
or subcontractor can demonstrate that it would have developed 

such data even if no contract or subcontract had been awarded. 

Subpart 227 .473-1 (b) (1) (Hi) requires contracting officers 
to review and evaluate restrictions asserted in p re or postaward 
notifications on the Government's right to use or to disclose 

technical data or computer software, but allows contracting 
officers to forego negotiations on the assertions where 

"negotiations are not practicable." The section does not define 

those situations in which negotiations would be impracticable or 
otherwise offer any guidance as to impracticability. 

Subpart 227 . 47 3-1 (b) (2) (Hi) provides that where time 
limitations for either Government Purpose License Rights (GPLR) 
or limited rights are negotiated , they should normally be no less 
than one year nor more than five years. A two-year minimum 
period, however, would reflect more accurately the economic life 
of software technology, one of the criteria of this section, and 
would more closely accord with current, commercial practice. 

Finally, Subpart 22 7 . 4 73-1 (c)(2) requires that a 
nonGovernmental recipient of technical data subject to GPLR sign 
a Standard Non-disclosure Agreement provided in the regulations. 
The regulations are silent, however , with regard to a similar 
requirement for nonGovernment recipients of technical data 
subject to limited rights. ADAPSO is concerned that such silence 
could well lead to inconsistency or oversights regarding 
protection of this type of information. 



I nco rpora t ion of the above-suggested changes and the 
corresponding future amendment of the DFAR Supplement on software 
rights will further the policy objectives of the National Defense 
Authorization Act (Pub. L. 100-180) as well as encourage the 
development of new technologies and the improvement of existing 
technologies . 


If your office has any questions about these comments or 
otherwise requires ADAPSO's help, please feel free to call upon 
us. 


Sincerely t 
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George T. DeBakey 
Executive Direc tor 



CC: ADAPSO Policy and Regulation Subcommittee 





COMMITTED TO EXCELLENCE 



Tektronix, Inc. 

Tektronix Industrial Park 
P.O. Box 500 
Beaverton, Oregon 97077 


Phone: (503) 627-7111 
TWX: 910-467-8708 
Telex: 151754 


27 May 1988 


Chairman, DAR Committee 

Defense Acquisition Regulatory Council 

Attn: Mr. Greg Petkoff 
The Pentagon, Room 3C841 
Washington, D.C. 20301-3062 

Reference: DAR Case 87-303, DFARS 52.227-7013 

Tektronix is a producer of commercial, state of the art, test and measurement 

equipment. Our commercial products are developed exclusively at private 
expense. I am writing this letter because Tektronix is concerned about the 
method the DAR Council has chosen to comply with 10 USC 2320, Rights in 
Technical Data. 

As you know, the reference DFARS clause directs Vthe DoD contractor to place the 
Limited Rights Legend on each piece of technical data supplied to the DoD that 
the contractor asserts falls under such rights. In addition, the Limited 

Rights in the interim clause also specifically requires "The' number of the 

prime contract under which the technical data is to be delivered" to be marked 
on each piece of technical data. 

If documentation is not so marked, it is presumed to be supplied with unlimited 

rights. The underlying philosophical approach appears to be that every piece 
of documentation which the contractor desires to protect must be specially 
marked. 

This requirement causes considerable special review and handling of the orders 
from DoD. Tektronix shipped approximately 40,000 commercial instruments to the 
U.S. Government in the past year. Had technical documentation been required to 
be shipped with each instrument and had the proposed clause been included in 
each contract, (a possible, but unlikely event) significant additional special 
handling time would have had to be expended by Tektronix to effect the marking 
requirement. Since this requirement is special to the Government, Tektronix 
would look to DoD for compensation for this additional special effort. For 
this additional cost, no additional value would be provided to DoD. 


AN EQUAL OPPORTUNITY EMPLOYER 
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Mr. Greg Petkoff, Chairman, DAR Committee 
Defense Acquisition Regulatory Council 
Washington, D.C. 20301-3062 
Reference: DAR Case 87-303, DFARS 52.227-7013 


While the underlying philosophy, i.e. mark everything, may be appropriate for 
technical documentation developed exclusively for DoD, Tektronix considers the 
approach to be inappropriate for commercially developed technical 

documentation. The best solution at the lowest cost and providing compliance 
with 10 USC 2320, would be to change the regulation to declare that all 
commercially developed technical documentation supplied to DoD should be 
considered supplied with limited rights, unless otherwise marked. This would 

eliminate the burdensome legend marking requirements contained in the interim 
clause and remove one more impediment to the suppliers of commercial products. 

Should this approach of eliminating the legend marking be unworkable, Tektronix 
as a minimum, requests a special legend for commercial products be developed. 
This legend would be similar to the Restricted Rights Legend in paragraph 
(c)(l)(ii), allowing commercial producers to preprint the legend in their 
commercial technical documentation without a specific contract number. The 

following is a proposed legend: 

Limited Rights Legend 

This document was developed exclusively at private expense. The 
restrictions governing the use and disclosure of technical data marked 
with this legend are set forth in the definition of "limited rights" 
contained in DFARS clause 52.227-7013, Rights in Technical Data and 
Computer Software (APR 1988). 


The requirement to have the individual prime contract number on the current 
limited rights legend serves no useful purpose on commercial technical 
documentation. 
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May 27, 1988 


Defense Acquisition Regulatory Council 
The Pentagon 

Washington, DC 20301-3062 

Attention: Mr. Charles W. Lloyd 

Executive Secretary 

CDASP (P) DARS C/O OASD (P&L) (MRS) 
DAR Case 87-303 


Dear Mr. Lloyd: 

Sterer Eng. & Mfg. Co. has reviewed the DAR Council 
interim changes to Subpart 227.4 and Part 252 of 
the DFARS as published in the Federal Register on 
April 1, 1988. We cannot support implementation of 
the proposed changes without revision to correct 
problems in the language and definitions as 
currently written. 

Sterer does endorse the comments provided to your 
office, pursuant to the 60 day public comment 
period, by the Proprietary Industries Association 
via Co-Counsels H. Hill Jr. and R. Brunette. We 
consider inclusion of the PIA comments an essential 
element to achieve a final regulation that deals 
fairly with Innovative Sub-Contractors such as 
ourselves and the other 87 member companies of the 
association . 

We urge your incorporation of the PIA comments as a 
step toward normalizing the Industry/Government 
data rights problem and reducing the existing 
adversary relationship on this issue. 


continued 
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Computer & Communications Industry Association 


May 31, 1988 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

ODASD(P)/DARS 

do OASD(P&L) (MRS) 

Room 3D 139 
The Pentagon 

Washington, D.C. 20301-3062 

Re: DAR Case 87-303 
Dear Mr. Lloyd: 

The Computer & Communications Association (CCIA) is pleased to 
submit its comments on the DAR Council's latest revisions in the technical 
data rights regulation published in the Federal Register on April 1, 1988. 

CCIA has submitted comments on the various regulatory changes that 
DOD has proposed because proprietary technological information is the 
lifeblood of our member companies. CCIA is an association of 
approximately 70 member companies that represent all facets of the 
computer and communications industries. Since many of our members 
actively compete in the federal marketplace, we have reviewed this most 
recent interim rule with great interest. 

Overall, CCIA believes that the interim rule is a significant 
improvement over previous rules, and is pleased that a number of changes 
that CCIA has supported have been incorporated. The new rule, which 
implements section 808 of P. L. 100-180, also addresses two issues that were 
raised in the context of last year's data rights proposals and comments, 
namely commercialization and non-disclosure agreements. These 
comments will, among other things, address those new issues. 

At the outset, we note that the interim rule, in addition to 
implementing the data rights section of P. L. 100-180, also simplfies and 
streamlines Subpart 227.4 of the DFARs, which CCIA applauds. However, 

CCIA still believes that merging the FAR and DFAR provisions regarding 
technical data rights would provide the most helpful simplification as far 
as the contracting community is concerned. As a result, CCIA once again 
urges the DAR Council to expedite the process of developing a single data 
rights regulation that would be applicable government- wide. 

666 Eleventh Street, N.W., Sixth Floor 
Washington, D.C. 20001 
(202) 783-0070 
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CCIA supports the interim rule's change in section 227.472-3(c), 
which deals with rights in technical data developed with mixed funding. 
This section now provides that the contracting officer will negotiate rights 
when there is mixed funding and no longer contains what CCIA argued 
was an inflexible rule regarding the percentage of funding provided by each 
party. In the language of the interim rule, it is clear that, even if a 
contractor has provided less than 50 percent of the funding, he has an 
opportunity to negotiate certain rights in the data. We believe that the DAR 
Council should continue to encourage further flexibility in this area so that 
the Government will be able to receive the full benefit of innovation by the 
private sector. 

The definition of "developed at private expense" (section 227.471) 
appears to establish a two-pronged test that, when read as a whole, is 
circular. That definition states "in connection with an item, component or 
process, that no part of the cost of development was paid for by the 
Government and that the development was not required as an element of 
performance under a Government contract or subcontract." It then states 
that "[a]ll indirect costs of development are considered Government funded 
when development was required as an element of performance in a 
Government contract or subcontract" and "[i]ndirect costs are considered 
funded at private expense when development was not required as an 
element of performance under a Government contract or subcontract." 

This test is likely to create confusion. There would be no Government 
direct costs for development of an item that was not called for as an element 
of performance under a Government contract. Therefore, indirect costs 
become the sole concern. The new definition states that indirect costs of 
development will only be considered to be Government funded if the item 
was required as an element of performance under a contract. Otherwise, 
they are considered privately funded. Therefore, the test boils down to 
whether an item was required as an element of performance under a 
Government contract. If it was not, then it is considered to be "privately- 
funded". 

As a result, there appears to be no need for the cost prong of the test. 
CCIA urges the DAR Council to revise its definition to state simply that an 
item will be considered to be funded at private expense if development of the 
item was not required as an element of performance under a Government 
contract or subcontract. 

Section 227.473-1 sets forth comprehensive procedures for 
establishing rights in data pursuant to which contractors can obtain 
commercial rights in data or, in some instances, computer software. These 
procedures seem to balance the concerns of contractors and the needs of the 
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government and include a number of specific factors that contracting 
officers are to consider when negotiating rights in technical data. In 
addition, the time periods set forth for government purpose license rights or 
limited rights appear to be reasonable, particularly given the fact that 
section 227.473-l(b)(2)(iii)(C) provides for extensions of the time limitations 
under certain circumstances. 

The Standard Non-disclosure Agreement set out in the rule applies to 
situations involving technical data that is subject to other than unlimited 
rights. CCIA supports the requirement that each contractor be required to 
sign an agreement prior to receiving data subject to Government purpose 
license rights. CCIA believes that the terms of the agreement are sufficient 
to protect restricted data. 

In response to the DAR Council's request for comments on an 
alternative approach to the use of non-disclosure agreements, CCIA 
submits that the proposed alternative approach is not sufficient to protect 
restricted data. The DAR Council suggests that, in lieu of requiring a 
signed non-disclosure agreement, a solicitation provision would notify 
offerors that the solicitation included restricted data and would require 
offerors to safeguard the data. V 

CCIA strongly objects to this approach since recipients of a 
solicitation might not read the warning provision carefully and, more 
importantly, could potentially use data with little accountability. This 
alternative suggests an "honor code" which, due to the potential value of 
restricted technical data, simply cannot be relied upon to protect technical 
data. Contractors must be required to sign a specific agreement prior to 
receiving the restricted data. The agreement provides the necessary 
emphasis on the restricted nature of the data and further provides the 
contractor holding the exclusive commercial rights with specific rights 
against a violator of the agreement. In the absence of such an agreement, 
the owner of data may not have any ability to enforce restrictions on data 
usage against a Government contractor. The Government itself has little 
incentive to enforce the rights of private individuals in intellectual property. 
Therefore, an agreement specifically giving the real party in interest the 
right of enforcement is essential to preserve the restrictions which the DAR 
Council rightly places on use of GPLR or limited rights data. 
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CCIA appreciates the opportunity to comment on the latest technical 
data rights rule and would be pleased to provide any additional information 
that you require during your consideration of this important regulation. 


Sincerely, r 

A TTT -n* 1 11 * 


A.G.W. Biddle 
President 


v 
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Defense Acquisition Regulatory Council 
ATTN: Mr. Charles Lloyd, Executive Secretary 

0DASD (P) DARS 
C/O OASD ( P&L ) (MRS) 

Room 3D139 
The Pentagon 

Washington, D.C. 20301 

Re: Interim Defense Department Technical 

Data Regulations, DAR Case 87-303, 

53 F.R. 10780. April 1. 1988 

Dear Mr. Lloyd: 

This letter is written on behalf of the Section 
of Public Contract Law of the .American Bar Association 
pursuant to special authority extended by the 
Association's Board of Governors for comments by the 
Section on acquisition regulations. The views 
expressed are those of the Section and have not been 
considered or adopted by the Association's Board of 
Governors or its House of Delegates. 

On April 16, 1987, the Department of Defense 
(DoD) issued final technical data rules to revise DFARS 
Subpart 227.4 to implement Section 953 of Pub. L. 
99-500, the Defense Acquisition Improvement Act of 
1986. However, Section 808 of Pub. L. 100-180, the 
National Defense Authorization Act for FY 1988-89, 
enacted after issuance of the final rules, required DoD 
to make certain revisions to DFARS Subpart 227.4 and 
Part 252. Accordingly, on April 1, 1988, DoD issued an 
interim rule and request for comments designed to 
implement the Act. 

The comments which follow in large part address 
whether the interim regulations comply with the 
statutory mandate of the DoD Authorization Acts. 


I 
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I . S 227.470: Scope 

The Interim Rule differs from the final rule issued in 1987 
in that the provision previously set forth at S 227.470, 
recoqnizing minimum government rights to technical data, has been 
deleted. Section 227.470 of the former rule stated at subsection 
(a) that "[t]hese sections ensure that the DoD shall obtain only 
such minimum technical data and data rights as are essential to 
meet government needs. . . ." Although § 227.472-2 of the 

Interim Rule clearly spells out DoD policy to obtain only such 
minimum technical data rights as are essential to meet Government 
needs, and that DoD "will use the least intrusive procedures^ in 
order to protect the contractor's economic interests . . . , the 

deletion of this provision in the Interim Rule is without merit 
and may contribute to the perception that DoD is relaxing its 
"minimum rights" policy, which would be contrary to 
congressional intent. This provision should be reinstated into 
DoD’s technical data coverage. 


I i . S 227.471; IR&D, B&P and Other Indirect Costs 

The Interim Rule recognizes that independent research and 
development (IR&D) and bid and proposal (B&P) costs are deemed to 
be "at private expense." However, for all other indirect costs, 
the Rule sets forth the following standard for determining 
whether indirect costs of development are government-funded or at 
private expensej whether the development in question was 
required as an element of performance under a government 
contract. If so, such indirect costs are deemed to be 
government-funded. As currently written, this provision is 
inadequate in that it overemphasizes the fact that the 
development was or was not required under a government contract, 
while ignoring the parties' respective level of funding and other 
factors, including prior contractor commitment or expertise in 
the development effort. The Rule sets forth a fairly arbitrary 
standard that may not be capable of being flexibly applied. It 
would be preferable if this provision would be revised so that 
the parties' rights could be determined based on case-by-case 
negotiations and discussions between the parties. 


Ill . § 227.471; Government Purpose License Rights 


This category of rights permits the government to use, 
duplicate or disclose data "for government purposes only," which 
is defined to include competitive procurement. While the 
provisions at § 227 . 473-1 ( c ) , covering standard non-disclosure 
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agreements in the GPLR context, constitute a step in the right 
direction in attempting to prevent subsequent third party 
disclosure outside the government, we believe that, as currently 
drafted, the GPLR provisons are not a "middle ground" between 
limited and unlimited rights because such data can be used for 
competitive reprocurement. Under the regulations, it is possible 
for the government to contribute minimally to the development 
effort and yet release all of the data relating to the license 
right to a contractor’s competitors in the government or defense 
market, while excluding only the commercial market. 

IV. S 227.471: Limited Rights 

This section sets forth the provision governing limited 
rights to technical data. Subsections (a) and (b) list 
exceptions for when limited rights do not apply, i.e., the 
government will presumably receive unlimited rights to the 
technical data. Subsection (b) provides that limited rights do 
not apply when "[r]elease or disclosure to a foreign government 
... is in the interest of the United States and is required for 
evaluational or informational purpose. ..." The regulations 
would allow a foreign government to disclose such data to a 
contractor who is a foreign competitor. This section should make 
clear, however, that foreign governments should not be authorized 
to use or release such data for purposes not permitted to the 
United States government. 

V. S 227.472-2: Establishing Minimum Needs 

This section provides that DoD will only obtain minimal 
technical data rights essential to meet its mission needs. It 
further provides that DoD, in deciding how to acquire technical 
data rights, will use the least intrusive procedures to safeguard 
contractor economic interests. However, this provision is not 
clear as to whether the government acquires rights to data not 
delivered. To be consistent with the emphasis on minimum 
governmental rights, the regulations should make clear that any 
government rights to technical data should accrue at the time of 
delivery and not earlier. 

VI . S 227.472-3; Rights in Technical Data 

This section sets forth the three basic types of technical 
data rights accorded the government: unlimited rights, 

government purpose license rights and limited rights. Our review 
of these provisions yields the conclusion that this section 
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simply does not go far enough to comply with DoD's stated policy 
for acquiring minimum rights in technical data. As currently 
drafted, the interim rule fails to comply with DoD's minimum 
rights policy in describing the various rights to technical data. 
Standing alone, this section appears to treat unlimited rights as 
the norm, which is apposite to DoD policy and congressional 
intent in this area. 

At a minimum, in order that the government receive only 
those minimum rights essential to meet its needs, this section 
should provide at subsection (a)(2) that limited rights may also 
be an exception to unlimited rights. As currently written, that 
subsection recognizes only GPLR rights as an exception to 
unlimited rights. There are certainly situations in which DoD 
will not need even government purpose license rights. Under such 
circumstances, the government should be able to waive any 
unlimited rights in favor of limited rights. The GPLR exception 
is further watered down by a later provision at 

subsection (b)(2), which permits the government, as an exception 
to limited rights, to obtain greater rights in technical data. 

\ 

Moreover, subsection (c) of this section sets forth 
procedures governing rights in technical data in mixed funding 
situations, i.e., where both DoD and the contractor have 
contributed to the development effort. However, the only 
instruction set forth in this provision is that " [n]egotiat ions 
shall begin at the earliest possible time and the results shall 
be incorporated into the contract preferably at time of award, 
but in any event, before delivery of the data." The section 
further states, in language favorable to DoD, that the government 
receives unlimited rights whenever the contractor fails to 
provide notice as set forth at S 252. 227 — 7035 or 252.227—7013. 
However, this provision should explictly reference DoD's policy 
to receive only the minimum rights to technical data that are 
least intrusive on a contractor's economic interests in order to 
comply with DoD policy and congressional intent in this area. 

VII. Notification of Limited Rights Data 

Sections 227 .473-1 (a) (2) and 252.227-7035 set forth the 
procedures governing preaward notification under any government 
contract requiring delivery of technical data. Contractors are 
required to identify all items, components, processes or 
components to be delivered with other than unlimited rights, and 
must also submit a Technical Data Certification, prior to 
receiving government approval. While predetermination of rights 
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in technical data is a proper goal in this setting, the interim 
rule fails to recognize that in the R&D area, for example, 
contractors may not know, prior to the contract, whichdata will 
be delivered with other than unlimited rights. Accordingly, the 
regulations should be revised to correct this potential hardship 
for contractors. 

VIII. S 227.473-l(b) : Negotiation Factors 

in Mixed Fundino Situations 

On a related point, this section sets forth a series of 
factors to be considered when negotiating rights in technical 
data developed with mixed funding or when the government 
negotiates to relinquish rights or acquire greater rights. These 
factors include the acquisition strategy for the item or system 
involved, whether the item or system will be competed, the timing 
of such competition, whether the technology can be 
commercialized, the funding contributions of the respective 
parties, the development of alternative sources for industrial 
mobilization or other purposes, and the burden on the government 
of protecting the contractor's rights in technical data. 

The Interim Rule fails to comply with DoD's stated policy 
and congressional intent in this area. First, the criteria as 
currently written do not recognize other development factors — 
including prior investment and development expertise or unique 
contractor qualifications — and instead overemphasize the mere 
dollar contribution to the overall development process. Thus, as 
presently written, the regulations ignore the degree to which the 
specific acquisition in question is dependent on previous 
development efforts. Moreover, it is inconsistent with DoD's 
policy to acquire only minimum technical data rights to set forth 
a factor covering the burden on the government of protecting the 
contractor's rights in technical data while failing to include a 
corresponding factor addressing the burden on the contractor of 
surrendering its legitimate proprietary interests to the 
government. For these reasons, the current language is 
impermissible and contrary to law, and should be revised. 

IX. $ 227 . 473-2 (b) : Prohibitions 

The Interim Rule omits, for no apparent reason, a clause 
contained at S 227.473-2 of the former rule issued in 1987. That 
section addressed procedures by which the government could seek 
to obtain greater rights in technical data. In language 
consistent with congressional intent in this area, the former 
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rule provided at § 227.473-2 that the "refusal to negotiate by a 
contractor [for greater government rights to technical data] 
shall not constitute the basis for disqualification for award of 
a contract or subcontract. ..." The Interim Rule omits this 
clause and provides only that a contractor ^may not be required, 
as a condition of being responsive to a solicitation or as a 
condition for award of the contract or subcontract to sell or 
otherwise relinquish to the government any rights in technical 
data beyond those which the Government is entitled . . . . " 

DFARS § 227 . 473-2 (b)(1). By omitting the clause, the Interim 
Rule arguably suggests the government's ability to acquire such 
rights can be a pivotal condition for award. The provision goes 
on to state that it is permissible to evaluate such factors on 
the government's ability to use or disclose the technical data, 
and that nothing prohibits agreements which provide the 
government with greater rights than it otherwise would be 
entitled to. 

Taken together, the Interim Rule weakens the prior 
protections accorded contractors. Simply stated, the contractor 
is not fully protected — as mandated by Congress -- when DoD is 
permitted under one clause to evaluate such limitations on its 
rights to technical data and the next sentence provides that 
nothing should prohibit agreements that accord the government 
greater rights than they may Otherwise be entitled to. We 
recommend that the former clause, stating that any refusal by a 
contractor to negotiate greater government rights in technical 
data shall not constitute the basis for contract award 
disqualification and shall not constitute a pivotal condition for 
award, be reinserted. This recommendation is entirely consistent 
with congressional intent in this area. 

X. § 227.473-4, § 252.227-7037: Validation Procedures 

— Final Decision When Contractor Fails to Respond 
to a Challenge Notice . 

The interim regulations may enable the government to remove 
restrictive marking prior to final adjudication on the validity 
of the markings. Under the rules, the contracting officer will 
issue a final decision pertaining to the validity of the asserted 
restriction if the contractor fails to respond to a challenge 
notice within 60 days. DFARS S 252.227-7037(e) . However, this 
language appears to be inconsistent with 

§ 252.227-7037(d) (1) ( iv) , which provides that the government's 
challenge notice shall state that contractor's failure to respond 
to a challenge notice " may result in issuance of a final 
decision. ..." (Emphasis added.) DoD appears to be sending 
conflicting signals here. First, the contractor is being told in 
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a challenge notice that a failure to respond may result in a 
final decision. But if and when the contractor fails to respond, 
the regulations state that the contracting officer will issue a 
final decision pertaining to the validity of the markings. 

It is important in this context that DoD protect 
proprietary data in the event the contractor decides to appeal 
from a final decision. Toward this end, subsection (e) should be 
rewritten to better comply with subsection (d) (1) ( iv) , as well as 
congressional intent that restrictive marking may not be removed 
so long as the validity of the markings may be contested. See, 
e . q . , 10 U.S.C. § 2321(f) (markings may be cancelled only "upon 
final disposition" of claim pertaining to validity of the 
asserted restriction). 

XI. § 227.473-4, § 252.227-7037: Removal 

of Marking Prior to Final Adjudication 

The Interim Rule permits the government to cancel 
restrictive markings if the contractor fails to appeal, file 
suit, or provide the notice of intent to file suit to the claims 
court within 90 days after the contracting officer's final 
decision that the markings are not justified. 

DFAR § 252.227-7037(a) (f ) ( iv) . Under the regulations, the 
contractor may lose the one-year protection under the Contract 
Disputes Act for failing to act within 90 days of the final 
decision. Contractors will only receive the one-year protection 
if they appeal, file suit, or provide a notice of intent to file 
suit to the claims court within 90 days of the final decision. 
Thus, the interim regulations as presently written appear to 
violate the one-year provision in the Contract Disputes Act. It 
is impermissible to shorten the statutorily-authorized time 
limitations in this manner. 

Conclus ion 

We respectfully request that these comments be considered 
in the issuance of a final rule, to fully comport with the 
statutory requirements of the Defense Acquisition Improvement Act 
of 1986 and the DoD Authorization Act for FY 1988-89. 

Sincerely, 

C. Stanley Dees VCnairman 

Section of PdbiTrc Contract Law 


HCC SCIENCE & TECHNOLOGY COMPANY, INC. 

86 Morris Avenue 
Summit, NJ 07901-3956 


May 31, 1988 


Eugene Steadman, Jr. 

(703) 836-1469 


Defense Acquisition Regulatory Council 

ATTN: Charles W. Lloyd 

ODASD(P) DARS 

The Pentagon, Room 3D139 

Washington, D.C. 20301-3062 


Dear Mr. Lloyd: 

The DOD "Interim Rule on Rights in Technical Data," published in 
the April 4, 1988 issue of Federal Contracts Report , has been 
reviewed for applicability to our research activities with the 
federal government. Specific comments are attached for your 
consideration in issuing a final rule consistent with Federal 
Acquisition Regulation (FAR) coverage due to be issued by the end 
of September, 1988. , 

In general, where there is no clear statement or distinction made 
as to the proprietary nature of technical data, the DOD 
apparently assumes unlimited rights thereto. A recommended 
approach to implement better the intent of the President's 
Executive Order Number 12591 for promoting the commercialization 
of technology is to define -"Proprietary Data" and to describe how 
such data, where developed through total private or mixed 
funding, is retained by the contractor with negotiated government 
purpose license rights (GPLR) as compared to unlimited rights. 

Any questions or comments should be forwarded to: 


HCC Science & Technology Co., Inc. 
ATTN: Dr. E. Steadman, Jr. 

Suite 400 

1201 E. Abingdon Drive 
Alexandria, Virginia 22314 
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SPECIFIC COMMENTS TO POD INTERIM 
RULE ON RIGHTS IN TECHNICAL DATA 


1 . The provision at 227.472-3, paragraph (b)(1) states, .the 

Government will obtain limited rights in unpublished technical 
data pertaining to items, components, or processes developed 
exclusively at private expense, provided the data are properly 
marked with the limited rights legend...." The implication here 
— in view of paragraph (c) in the same provision which states 
that with regard to rights in technical data developed with mixed 
funding , absent any notice the government shall have unlimited 
rights in the technical data and shall have met the obligation to 
negotiate — is that for unmarked proprietary data developed at 
private expense, the Government acquires unlimited rights. The 
area of technical data developed at private expense needs further 
expansion and definition in the DoD Rule. 

2. The absence of a definition for "Proprietary Data" does not 
appear to offer the degree of encouragement and facilitation 
permitting Federal contractors to retain rights to technical 
data, generated by grants and contracts, for commercialization of 
technology as envisioned in Executive Order Number 12591, 
"Facilitating Access to Science and Technology," dated April 10, 
1987. Accordingly, recommend: 

(a) A definition of "Proprietary Data" be added; 

(b) Adequate procedures be provided through which a 
contractor can withhold proprietary data from delivery with no 
rights to the Government except Inspection Rights for a specified 
period of time to verify the withholding of such data from 
contract performance; and 

(c) Replace to the extent possible for mixed and private 
funding, Government rights in technical data with provisions for 
royalty-free, Government purpose license rights (GPLR) . 

3. The DoD Interim Rule clearly focuses on the need for 
competition in procurement and large RDT&E contracts. In the 
area of small to medium size contracts for basic (6.1), 
exploratory development (6.2), and advanced technology 
development (6.3) research, the technical data rights cannot only 
limit commercialization of technology, but stifle innovativeness 
as well. The burden of compliance (as proposed) on most 
universities and small businesses is a mitigating factor which 
should be considered. Recommend provision 227.470, "Scope," be 
expanded to distinguish between the intent of the DoD Rule and 
those RDT&E areas (e.g., 6. 1/6. 2) where it should have minimum 
impact. 
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DEPARTMENT OF DEFENSE 
FEDERAL ACQUISITION REGULATION SUPPLEMENT; 
PATENTS, DATA, AND COPYRIGHTS 


The Federal Register, Vo! 53 No, 63, Friday April 1, 1988 announced an 

interim rule and request for Garments on 48 CFR Parts 227 and 252. 

This 1 3 a response to the request for cormientg . 

i. Commerc ializat ion 

1.1 Arrangements whereby a contractor may be granted exclusive 
commercial rights in technical data are to be welcomed. There are 
many cases where data created under a Government funded contract 
has commercial application and contractors will be encouraged to 
bid more competitively Cor work if exclusive commercial 
exploitation rights can be secured. Indeed only with an exclusive 
commercial exploitation right will a contractor be prepared to put 
the effort into marketing the product of the data in the 
commercial market. 

1.2 GPLR will secure for the Governments rights for its normal 
purposes and the application of DOD PARS 52.235-7002 will ensure 
returns to the Government upon such exploitation. In this latter 
regard, the report by the GAO to the Secretary of State for 
Defense, GAO/NSIAD-86-95 Non-recurring Costs, recommends a more 
pragmatic approach to coat recovery. If a flat rate percentage 
were to be applied this could be administered simply and DOD PARS 

52.235- 7002 could be applied without a financial threshold (see 
DOD PARS 35,7103). 

1.3 There appears to be a potential conflict in granting the 
Government unlimited rights and the recoupment terms of DOD PARS 

52.235- 7002. For, notwithstanding the contractor continuing to 

own the copyright in the data, the \«>rk remaining unpublished and 
the data being 'unlikely to fall into the public domain (see DOD 
Directive 5230.25, Withholding of Unclassif led Technical Data from 
Public Disclosure, November 6, 1984) the granting of unrestricted 
rights to the Government hind&rs the enforcement of 
confidentiality and commercial licences and brings into question 
the enforceability of DOD PARS 52.235«-7Q02. Ofae granting of GPLR 
would remove any doubt of enforceability. 

1.4 The period for which a contractor may have exclusive commercial 
rights may need to be capable of being extended. For a number cf 
reasons the data or ita product may not have been exploited fully 
within an initial period, If there is real potential for 
contnercial exploitation fran which the Government should obtain 
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2 . 

2.1 


recoupment fees then It would be In the intereets of both the 

Qwenwent end the contractor that ^ t «w«i'on' to 

example, eamercUl licences may be untotmined : ™, f IL to be 

the Government of unlimited rights. exploitation' rights 

mads to avoid a contractor retaining * r bv'in >o ntion or 
and then taking no steps to exploit, either b* 

indolence, 

another that renewed the respond -y * 8U bsvsten\s designs were 
design o£ the product or data - tnus where IT* ^tractor 

subcontracted by e system* contractor In the 

would not have the exclusive carmerclal J^Wltetion^r-j^^ 

subsystem. In this latter case, r • ®y*t tre'"subsv.t ;: *n contractor 
to negotiate a bilateral arrangement with, ™ •***-'-■ , caEe5 

to £ able to exploit fully toe sysW? itself. f ^ £^cial 
treooupraaat fees 'would be payable 4 > ' ^ recoucraent fee on 

transaction; the system contractor _ ^ licence revenue) 

the total commercial transaction (sale pr f ^;.^ n _ : qents - fc - oeS) 
less any freight, insurance, pacitag^f • | or articles 

Federal, State and local taxes, and the t-i L bi to the 

purchased which include a recoupment fee pay«.ie 
Government . 

Nondisclosure Agreements 

It is of some surprise that that* does r not E ^»f y ™ 

undertaking, either express or tag***. » at ' a £ confidence and 
supplied by the Government U to hoM I euJi ^ta_ .n . 
not to use, or copy it except for the purposes t~ " lc know , 
supplied and to disclose to only those wh- have - for 

under the conditions of use and confidence lot toe ££-»« > 
which it is supplied - subject to the usual traoe # 

exceptions. It is recommended that such condlt _ . iU 

standard condition of contract under the .Federal 

^ as 
Krr ^ 

2 ,(b) of the Supplementary Information to trie inte 
supported. ; 
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Where contracts are awarded to third party contractors for ^ use of 
GFLE technical data for Government purposes it is recw^eJ v.h«t 
it he a condition of contract that the tnird parry enter a 

direct confidentiality and non-dUclosutfe agi etaftem. 1. * 

prescribed form with the contractor who has exclusive 
exploitation rights. Such an agreement may then we 
with any necessary undertakings between those parties f- 
original contractor to provide technical assistance to Jvs tn„..o 
party contractor to facilitate its efficient use of that oa,a ■ 
would be expected that the reasonable cost of sue*) — c ; a ‘--,_ 
assistance to the third party contractor *ouId be an 5^°^“ 
cost under its contract with the Goverrmant. * n 
circumstances direct privity of contract in the con icen.. 
and nondisclosure agreement is to be preferred ovet a thiru p«t-i 

beneficiary right. 

Government Purpose License. .Ri g hts. ..(GPi^, 

The definition of GPLK at 227,471 and 252 *227-7013 (a) (14) the 
April 1988 interim Rule differs £vcm the t K?d 

the May 1^87 Regulation by referring only to dat* in *t» t'; 1 ; 
line rather th3 "technical data" - this may _ be ^ error, since 
"technical data" is used later in the definition. However, * - -s 
recommended that GPLR should include botn technical ^- d 
computer software where, but for ar? agreement on — 

ocwsercial exploitation, the Government would acquire uum.-j 

rights. 

unpublished Works 

■The definition of "Unpublished" set forth at 227,471 and 
952 , 227-7013 (a) (20) in the April 1988 Interim Ruas o&gs 
question as to whether the delivery of unlimited rights tecnnica. 
data" or computer software to or for the Government under the 
contract does or does not, in itself, institute release ^ ^ 
public, It is recommended that an express statement be^i. c- 
in the definition to extend the definition of Unpublisheo to such 
unlimited rights data*' for without such a statesmen,, . *t rcigM 
understood that recipients of such oata were tree to use, 
and exploit that data, since it is otherwise aeaned W be in Ue 
public domain - this is surely not the intention o, t 
Government . If the unlimited rights data is carmercia,ly 

exploitable it falls outside the definition of an agency record 
for the purposes of 5 U.S.C. 552 as excepted by 32 C.F.R, 518.3^0} 
(2) ( i i ’ [, In addition DOD Directive 5230.2b, W.thholoing 
Unclassified Technical Data from Public 

1984 would seek to prevent unrestricted disclosure to *he 
of even unlimited rights data. The Government's intent appears w 
bn to control commercially exploitable information prepared at.s 
expense - this needs to be. fully reflected in the approprU-.. 

regulations. 
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Authorized Legends 

Aa with previous Saguiattons, 252,227-7013 (Apr J.9B8) ^does^not 
clearly and unambiguously set forth the authorised legends, it is 
ret^wended that authorized legends lie set for to in bolo type or 
indent.^ and blocked or otherwise isolated from the general text 
of toe regulation, In particular, the Limited Rights Legend is 
•'-or* fusing and apoears to include references to subparagrapus 0- 
th« text of the regulation without full referencing, but merely 
stating "above'*. 
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May 31, 1988 


Defense Acquisition Regulatory Counsel 

ATTN: Mr. Charles W. Lloyd, Executive Secretary 

Cafritz Building (U. S. Air Force Entrance) 

1211 South Fern Street 
Arlington, Virginia 22202 

RE: DAR Case 87-303 

Dear Sir: 

This letter is being submitted on behalf of Orbital Sciences 
Corporation ("OSC") in response to the request for comments on 
the interim changes to DFARS 27.471 and DFARS 552.227-7103 that 
were issued by the Defense Acquisition Regulatory Counsel 
effective April 2, 1988. 

We believe that the proposed new definition of "Required as an 
Element of Performance Under a Government Contract or 
Subcontract," which is contained in the definitions of "Developed 
Exclusively with Government Funds" and "Developed Exclusively at 
Private Expense," contains a potential ambiguity that could lead 
to an interpretation that would seriously restrict the property 
rights of Government contractors who have invested in privately 
funded development. The proposed new rules base the allocation 
of intellectual property rights in a given item, component or 
process on whether the contractor or the Government funded 
development and whether the development was "required as an 
element of performance under Government contract." Development 
is deemed to be "required as an element of performance under 
Government contract" if such development is "specified in a 
Government contract" or if such development is "necessary for 
performance" of a Government contract. 

We believe that the "necessary for performance" clause is overly 
broad. If an item, component or process is to be used in the 
performance of a Government contract, it could be argued that the 
development of such item, component or process was "necessary for 
performance" of such contract. Thus, even if an item were 
developed solely with private funding under an independent, 
private development program, and if the owner then entered into a 
Government contract to produce the item for sale to the 
Government, it might be argued that the original private 
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development was "necessary for performance" of the subsequent - 
production contract, and the owner was thereby precluded from 
asserting ownership rights to the technology. This type of 
interpretation would operate as a serious disincentive to private 
development of technology for use in Government contracts. 

The ownership of intellectual property rights should depend on 
whether the Government or the contractor paid for the 
development. Even if it were necessary to include some reference 
to whether the item was a deliverable under a Government 

contract and we believe it is not the overly broad "necessary 

for performance" loophole should be deleted from the proposed 
regulations. 

Respectfully submitted, 

Leslie C. Seeman 
Assistant General Counsel 

LCS/sra 
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U.s. SMALL BUSINESS ADMINISTRATION 
Washington, D.C. 20416 


PWcE OF CHIEF COUNSEL 


FOR ADVOCACY 


May 31, 1988. 


Defense Acquisition Regulatory Council 
Attention: Mr. Charles Lloyd 

Executive Secretary 
OASD(P) DARS, 

c/0 OASD ( P&L ) (MRS), Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 

Re: PAR Case 87-303 Department of Defense Federal Acquisition 
Regulation Supplement; Patents, Data, and Copyrights 

Dear Mr. Lloyd: 

These are the comments of the Chief Counsel for Advocacy of the 
U.S. Small Business Administration in response to the April 1, 
1988 interim rule on the ownership of patents, data, and 
copyrights under Department of Defense contracts (53 Fed. Reg. 
10781). Advocacy supports expanding contractor rights in 
technical data for commercial, purposes and agrees that the 
Government should make every effort to protect these rights. I 
am commenting on several areas where the interim rule is overly 
complex or burdensome and should be streamlined. I also have 
suggested some technical and drafting changes. Finally, while 
the DAR Council has performed a regulatory flexibility analysis 
of the rule, this analysis does not follow the Council's own 
procedures for conducting such analyses and is inadequate for 
the task of assessing impacts on small firms. 

The comprehensive interim rule implements changes required 
under Section 808 of P.L. 100-180 and Executive Order 12591.. 

The rule also addresses DAR Case 87-37 concerning 
non-disclosure agreements initiated in the April 16, 1987 
partial final rule (52 Fed. Reg. 12391). 

The Office of Advocacy commented on the previous technical data 
rulemaking and supports the two goals embodied in that rule: 
contractor ownership of commercial rights in technical data and 
government ability to use most technical data for 
reprocurement, repair or maintenance.; The April 16, 1987 final 
rule created a new class of rights called Government Purpose 
License Rights (GPLR) . The April 1, 1988 interim rule 
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expands GPLR and also attempts to implement Sect ion 808 and 
E.O. 12591 which call for expansion of contractor rights in 
technical data to a greater extent than the April 16, 1987 
final rule. The interim rule also reflects Section 808 s 
prohibitions on forcing contractors to relinquish rights in 
data developed at private expense, and its encouragement of 
contractors to license the use of their data to third parties 
for both commercial and governmental purposes. 

These strictures complicate acquisition and dissemination of 
data, however, when small firms require technical data to bid 
on solicitations, this data must be readily available for 
dissemination with the bid packages. In addition, any direct 
licensing scheme must ensure adequate opportunity for open 
competition among the potential licensees. The interim rule is 
a step in the right direction, but it does not clearly answer 
many small business concerns about technical data in the 
procurement process. 


I . Specific Provisions of the Rule Are Too Complex 

A. Paperwork Burdens from the Proposed Use of Standard 
Non-disclosure Agreements Can Be Lessened 

The DAR Council recognizes that the requirements for the use of 
standard non-disclosure agreements may impose a significant 
paperwork and administrative burden, particularly on small 
business. Although the use of a solicitation provision in lieu 
of separate agreements would eliminate the paperwork burden, it 
may not be sufficiently protective of the proprietary interests 
of the originators of GPLR data. On the other hand, the 
paperwork flow contemplated by the interim rule is excessive 
and may well be reduced while still protecting contractors' 
proprietary interests in the data. 

While replacing the non-disclosure agreement with a 
solicitation provision is an attractive alternative, I question 
whether it would adequately serve to protect the data from 
disclosure. This is because only those data recipients who 
actually submit proposals under a particular solicitation would 
be bound. Those who decline to submit proposals, for whatever 
reason, after receipt of the data package would not have agreed 
to the solicitation provision. Thus, since Congress has not 
established a separate cause of action for misuse of technical 
data, the originator of the data must rely on the breach of 
some contractual provision in order to protect its interests. 
This purpose is served by the standard non-disclosure agreement. 

The interim rule contemplates that before a request for a 
technical data package containing GPLR data is granted the 
requestor must provide the contracting officer a fully executed 
standard non-disclosure agreement or a copy of a previously 
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executed agreement. Thus, the contracting officer is assure 
that every requester has agreed to be bound by the GPLR 
restrictions whether or not an offer is ultimately made on the 
solicitation. Paragraph 2 of the agreement requires, in 
addition, that written notice and a copy of the agreement be 
provided to the contractor whose name appears on the GPLR 
legend. This multiplies the paperwork burden by at least a 
factor of two. I doubt the necessity for this additional 

requirement. 

Although not discussed in the rule's preamble, the apparent 
intent of this provision is to put, the originator of the GPLR 
data on notice that the data has been disseminated and to 
routinely provide the identity of all firms which have received 
it. This would permit the originator, if it so desires, to 
monitor the commercial activities of the recipient to ensure 
that the data is not used for prohibited purposes. 

This same purpose can be accomplished with significantly less 
paperwork burden by permitting the contracting officer to 

the data originator that the non— disclosure agreements 
are available from the contracting agency on request. This 
would reduce the initial paperwork burden by half, yet permit 
data originators to learn the identities of the requesters. 
There will be many instances where originators will have little 
or no interest in the fact that GPLR data has been disclosed. 

A requirement for routine upstream notification to the 
originator will have no practical utility in those situations. 
As long as the originator is informed that a solicitation using 
its data has been issued and the identities of the recipients 
are available on request, its legitimate interests are fully 
protected . 

g # Definition of "Required as an Element of Perform ance 
Under A Government Contract or Subcontract” is Overly 
Broad 


The definition of "Required as an Element of Performance Under 
a Government Contract or Subcontract" contains the following 
operative clause " ..'.the development was specified in a 
Government contract or subcontract or that the deve lopment was 

nece ssary for performance of a Government cont ract or 

subcontract." (53 Fed. Reg. 10782 (emphasis added)). This 
could result in a considerable expansion of the technical data 
covered by this regulation and will introduce unnecessary 
uncertainty into the technical data procurement process. The 
definition should read "...the development was specified in a 
Government contract or subcontract." with the final clause 
deleted. 
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A broad definition which involves often subjective 
determinations regarding what was "necessary" under a 
Government contract — as opposed to that which was actually 
specified — combined with the requirements for pre-award 
notice, post-award notice, and technical data lists, will 
create a monstrous paper flow and endless negotiations. 
Contractors will be forced to try to establish rights in any 
newly developed items which the Government may later claim to 
have been "necessary" for performance. Consequently, 
contracting officers will be forced to negotiate rights not 
only in items delivered under the contract but in items which 
may have a tangential relationship to the deliverable item. 

For example, if a contract calls for equipment to be accurate 
within a certain tolerance and the contractor is forced to 
develop a testing device to determine if this tolerance is met, 
the question becomes whether the development of this testing 
device was "necessary" for performance. Faced with this 
uncertainty, a cautious and prudent contractor would apply for 
rights in this item, thus beginning another negotiation cycle. 
Due to the already heavy paperwork flow and complexity of the 
technical data rule this extra uncertainty should be removed. 


X i . Role of Data Brokers Under the Interim Rule Is Undefined 

One of the ways which small firms have avoided delays in 
acquiring data needed to bid on government contracts has been 
to order the data packages from independent firms (also small 
businesses) known as "data brokers". Currently, data brokers 
are often able to provide technical data packages much faster 
than the government repositories. However, under the interim 
rule the amount of data available for data brokers may be 
significantly reduced. Under previous regulations brokers 
could obtain any data in which the Government has unlimited 
rights, but were not able to obtain data developed at private 
expense in which the government had only limited rights. 
However, under the interim rule unlimited rights in the 
government may become the exception rather than the rule, and 
consequently, fewer technical data packages may be available 
for dissemination. The standard non-disclosure agreements for 
Government Purpose License Rights ( 227 . 473-1 ( c ) ( 2 ) ) seem to 
preclude data brokers from disseminating GPLR data since this 
dissemination can be considered a commercial purpose. I 
question whether the DAR Council intended this effect. 

Data brokers have served a useful purpose in assisting small 
businesses obtain timely access to technical data. Therefore, 

I believe that the final rule should not exclude dataibrokers 
from the procurement process. In fact, data brokers could 
serve as a valuable tool to reduce the burden on the Government 
of distributing technical data which is acquired with GPLR. 
Brokers could execute non-disclosure agreements with the 
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contracting activity and receive the GPLR technical data. The 
broker would then be responsible for securing non-disclosure 
agreements from potential bidders and tracking these 
agreements. This would reduce the burden on government to keep 
track of these agreements and mail out the data packages. 

Therefore, I suggest that the final regulation make clear that 
data brokers are allowed to disseminate data acquired under 
GPLR as well as data with unlimited rights, and make whatever 
provisions may be necessary to protect the rights of the 
originating contractor. 


III. inherent Differences Between Government Purpose License 

Rights Data and Limited Rights Data Must Be Recognized in 
Negotiations 

The interim rule has taken an overly simplistic "one size fits 
all" approach to data rights negotiations. As a result, the 
guidance does not adequately reflect the necessary distinctions 
between negotiations in various situations. The rule should 
explicitly recognize these distinctions, and more carefully 
tailor and simplify the procedures for negotiations. 

A. Procedures for Negotiations Are Too Complex 

Contracting officers are required to establish rights in data 
as early as possible when a contractor contributes to the 
development of an item or process. However, the interim rule 
does not clearly distinguish between negotiating for rights in 
data developed with mixed funding, private funding, or 
government funding. These rights are inherently different and 
different negotiation standards should apply. 

For example, under Section 227 . 472-3 ( b) ( 2 ) ( i ) ( A) , describing 
rights in data developed exclusively at private expense, 
contracting officers must consider options such as "developing 
alternate items, components or processes" or a prime 
contractor's commitment to qualify additional sources, before 
entering negotiations. However, the interim rule also 
specifies that he shall not acquire rights in limited rights 
data unless "there is a need for disclosure outside the 
government" or when the cost savings of competitive 
reprocurement are greater than the cost of acquiring the data 
(Section 227 . 472-3 (b) ( 2 ) ( ii ) (A) & (B) ) . At the same time, the 
contracting officer is instructed by Section 227.473— 1(b) (2) (i ) 
to consider the following factors (see C below) in negotiating 
rights: 1) acquisition strategy, 2) if the item will be 

competed, 3) timing of competition, 4) commercial potential for 
the item, 5) funding contributions, 6) alternative sources of 
supply, and 7) the burden on the Government of protecting the 
data. 
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These seven factors are not applicable in all negotiating 
situations and should be streamlined in the various sections 
which describe each type of rights. For example, in a limited 
rights situation negotiating factors number 2, 4, 5, and 7 are 
of little relevance and will serve only to confuse the parties 
and contracting officers. A more straight-forward and simple 
approach is warranted. In addition, the examples in Section 
227.473-l(b)(2) (ii) deal with only the simplest situations and 
do not provide any real guidance to contracting officers. The 
DAR Council should attempt to consolidate all applicable 
negotiation factors into the sections describing each type of 
rights and should expand the examples to provide meaningful 
guidance to contracting officers. 

B . Time Limitations on Data Rights 

The rule includes presumptive time limitations for the 
expiration of limited rights and Government Purpose License 
Rights (227.473-l(b) (2) (iii) ) . I feel that the time limitation 
for both types of rights should be longer and that absent a 
strong showing of need by the government, / limited rights should 
generally have no expiration date. 

Section 227 . 473-1 (b) ( 2) ( iii ) establishes a presumptive time 
period of between one and five years for expiration of both 
GPLR and limited rights. I do not believe these time periods 
should be the same, but regardless of how that issue is 
resolved the proposed time periods are too short. The running 
of this time limit begins on the estimated date of "first 
production delivery" to the government. Items or components 
which are developed with mixed funding (GPLR) normally will not 
be developed into commercial products simultaneously or even 
within a few years after the government receives its first 
product. Restricting the time period to an upper limit of five 
years would not normally allow enough time for commercial 
development and marketing. Many products may take three to 
four years to reach the market, not including time for market 
penetration of the product. Consequently, much data which has 
commercial potential will require rights for a minimum of the 
upper limit of 5 years. On the other hand, since this data was 
developed partly at government expense, some time limit is 
appropriate. I recommend that for GPLR the negotiated time 
period be extended to at least two to seven years and that 
extensions as described in Section 227 .473— 1(b) (2) (iii) (C) be 
granted liberally. However, the first criterion for these 
extensions; i.e. - "other interested parties have not requested 
access to the technical data;" should be deleted entirely 
because commercially valuable data will always induce a large 
number of requests for data. 
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in general, limited rights will attach to items or technologies 
which were already in existence prior to a Government 
contract. This is especially true for items which are 
subcontracted by large prime contractors to small "component 
manufacturers. The interim rule correctly states that the 
government should only acquire rights in these items under 
certain circumstances. However, I see no justification for 
cutting off a contractor's right in these items after a certain 
period of time. The government can negotiate to obtain this 
data for reprocurement purposes either through lump sum, or 
royalty arrangements and thus there is no need to place a time 
limitation on the ownership of privately developed items or 
technologies. Therefore, I suggest that time limits should 
normally only be negotiated in government purpose license 
rights situations. 

C . Some Standards for Negotiation Do Not Reflect Balancing 
of Contractor and Government Interests 

The seven negotiation factors in the interim rule are to be 
considered when determining what rights the government needs to 
obtain in technical data. Many of these are useful and well 
conceived however, three of these factors seem to present a 
one-sided view of the process. Section 227-473— 1(b) (2) (C) 
calls for a determination of whether the technology can be 
commercialized. Recent changes in methods for transferring 
gove r nment —owned technology have centered around the fact that 
government traditionally does a poor job in evaluating which 
technologies have commercial potential and which do not. 
Therefore, it makes little sense to put this burden on 
contracting officers. Instead, contracting officers should 
solicit information from potential contractors on possible 
applications of the item or process rather than make such 
determinations themselves. Section 227 . 473-1 (b) ( 2 ) ( F ) refers 
to the development of alternative sources of supply, in most 
cases where the government will reprocure an item it will be 
cheaper to compete that item. Finally, Section 

227 . 473-1 ( b ) ( 2 ) ( G ) calls for consideration of the government s 
burden for protecting data owned by contractors. Obviously 
this factor always will lead contracting officers to seek, 
unlimited rights since this is the only type of rights which do 
not burden the government. These factors should be eliminated 
or better articulated to give a more balanced view of when 
negotiations are appropriate and how they should be conducted. 


IV. Lo ss of Rights for Omissions from Technical Data Lists and 
p^ e -Award or Post-Award Notifications Should Be Eliminated 

Section 227 . 472-3 ( a ) ( 1 ) ( ix ) assigns unlimited rights to the 
government when technical data is delivered to the government 
without being included on the technical data list. The 
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technical data list is required by clause 252 . 227-7013 ( k ) . 
However , the regulation is unclear how contractors or 
subcontractors will be protected from mistakes which are 
inadvertent but would otherwise have the effect of giving the 
government unlimited rights. 

Several situations could arise in which/ through no fault of 
the contractor or subcontractor, technical data does not appear 
on the technical data list. There seems to be no mechanism in 
the interim rule for assuring that contractors will submit the 
claims of subcontractors for ownership of technical data. 
Consequently, the rights of these contractors should not be 
subject to "sudden death" if an item in which they have a 
substantial investment is inadvertently left off the technical 
data list or notice. In fact, it is conceivable that a 
contractor or subcontractor could lose rights in an item 
developed entirely at private expense with large commercial 
sale potential if the data is inadvertently delivered but left 
off of the technical data list. Instead a procedure similar to 
correction of markings ( 227 . 473-3 ( c )) should be employed to 
allow correction of inadvertent omissions in submissions. I 
suggest that a six month grace period for this and similar 
situations be written into the rule. 


V. Exceptions to Nego tiations Should be Limit ed and 

Restrictions on Subsequent Negotiations Must be Narrowly 

Drawn 


Section 227.473(d) allows a contracting officer to determine 
that negotiations are impracticable in two situations; 1) there 
are numerous offerors, or 2) an award must be made under urgent 
circumstances. These reasons seem to contemplate that 
negotiations will only be declared impracticable during the 
solicitation period (pre-award). However, this is not 
specifically spelled out in the regulation. I agree that when 
these circumstances exist negotiations may be impracticable, 
but these circumstance should only arise during the pre-awar 
procurement phase not to items negotiated post-award. By not 
negotiating or delaying negotiations contracting officers will 
not be able to establish minimum government needs as required 
by 227.472-2 until later in the procurement process, thus 
unnecessarily subjecting contractors to extended periods of 
uncertainty. Therefore, the regulation must make clear that 
negotiations are impracticable only when the above 
circumstances are present prior to an award of the contrac . 


After negotiations are declared impracticable contracting 
officers must insert into the contract a clause "providing 
procedures for subsequent negotiations of the respective right 
of the parties." 227 . 473-4 ( d )( 1 ) . In this situation, 
contracting officers should be required to include more than 
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just the procedures for subsequent negotiations in the 
contract. Important elements such as: 1) a time limit on 

negotiations and 2) a back-up clause should negotiations break 
down, must be included. The back-up clause could specify that 
after the time period for negotiation expires all technical 
data would be considered limited rights data subject to the 
validation procedures under Section 227.473-4. While this 
safeguard would clearly favor contractor ownership of data over 
government ownership, this policy is clearly contemplated in 
Section 808 and E.O. 12591. The DAR council should include 
these two concepts in Section 227 . 473— 1 ( d ) ( 1 ) of the final rule. 


VI . Technical and Drafting Changes 

A. The Definition of "Government Purposes" is Overly Broad 

In Section 227.471 the definition of Government Purpose License 
Rights includes a description of government purposes: 

''Government purposes include competitive procurement, but do 
not include the right to have or permit others to use technical 

data for commercial purposes.” This definition has two 

deficiencies. First, it is incorrectly worded and second, it 
is vague. The definition should be changed to read: 

"Government purpose include competitive procurement, but do not 
include the right to use or permit others to use technical 
data... for commercial purposes." (new language underlined). 

In addition, the definition provides no guidance on what other 
activities might be considered government purposes. The DAR 
Council should expand this definition and provide more examples 
of "government purposes". 

B . Balancing of Interests Misstates Government Interests 
In Competitive Reprocurement 

Section 227 . 472-1 (c)(2) reads "When the Government pays for 
research and development, it has an obligation to foster 
technological progress through wide dissemination of the 
information and where practicable, to provide competitive 
opportunities for other interested parties." The last clause 
in this section should be changed to more strongly reflect the 
pro-competition dictates of the Competition in Contracting Act 
(P.L. 98-369). The section should read "When the Government 
pays for research and development, it has an obligation to 
foster technological progress through wide dissemination of the 
information and to the greatest extent possible, to provide 
competitive opportunities for other interested parties. (new 
language underlined). 
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C . Standard Non-disclosure Agreements 

Under the interim rule standard non-disclosure agreements will 
provide the mechanism to protect the originating contractors 
rights. However, sub-section (2)(i) reads "This Agreement must 
be executed by an official authorized to bind the contractor." 
The word "contractor" is too narrow to bind all potential users 
of the data. The word "contractor" should be changed to 
"recipient" in order to correct this unintended limitation. 

D . Subcontractor Should Be Added to Section 227.473-2 

Section 227.473-2 contains the general prohibitions from 
Section 808 of P.L. 100-180 against relinquishing rights in 
data developed at private expense. However, subsection 
(b)(1) (ii) should read "To refrain from offering to use or 
using, an item, component, or process to which the Contractor 
or subcontracto r is entitled to restrict the Government's 
rights in technical data under 10 U.S.C. 2320(a)(2)(B)" (new 
language underlined) . This change will make clear 
subcontractors have rights in technical data which may be 
independent of the prime contractor. 

E . Contractors Must Receive Notice of Non-conforming 
Markings 

When technical data is delivered with incorrect restrictive 
markings Section 227.473-3(e) allows the government to use the 
data according the correct markings and requires the contractor 
to correct these markings. However, there is no requirement in 
that section for the government to notify the contractor of the 
incorrect markings. Therefore* subsection (e) must be 
rewritten to require the government to give notice of incorrect 
markings and to distinguish this from a challenge under section 
227 . 473-4 (a) . 

F . Pre-challenge Requests for Information Must Be Limited 
in Scope and Allow A Reasonable Time to Respond 

The validation procedures for technical data include a 
pre-challenge request for information by a contracting 
officer. I support this concept because it will allow 
contracting officers to check the facts before initiating a 
challenge to markings on technical data. However, the scope of 
this inquiry should be limited to two areas; first, details 
about the development of the item or process, and second, 
details about the funding used for the development. In 
addition. Section 227 . 473-3 ( b )( 1 ) states "The contracting 
officer should provide a reasonable time for submission of the 
required data." This statement must be modified to read "The 
contracting officer shall provide a reasonable time for 
submission of the required data." A reasonable time frame 
would be four to six weeks. 
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VII . The Initial Regulatory Flexibility Analysis is 

Deficient in Several Areas and Does Not Follow PAR 
Council Procedures 

I am pleased that the DAR Council has performed an Initial 
Regulatory Flexibility Analysis (IRFA), however, the analysis 
which was performed does not address several important issues, 
such as paperwork burdens and impacts on data brokers. Where 
the IRFA does address the issues, it. does not adequately 
explain the DAR Council's rationale for the alternative 
chosen. Finally, the impact of this rulemaking is primarily 
its paperwork burden and the DOD has not made the paperwork 
clearance package available to the public so that these impacts 
can be evaluated. Therefore, the public does not have all of 
the information necessary 'on the impacts of the rule to make 
informed comments on the various regulatory alternatives. 

In February, 1987 the CAAC and DAR Council developed joint 
operating procedures for complying with the RFA. The IRFA 
performed on the interim rule did not follow these procedures. 
As noted above. Advocacy's main concern with the rule is its 
complexity and the paperwork burden on small entities of 
complying with the rule. While the rule's impact is difficult 
to quantify, the general descriptive statements permitted by 
Section IV(A)(8) of the guidelines, do ‘.not address or describe 
how this rule has been consolidated or simplified as required 
in IV(B)(6)(b) of the guidelines. In addition, the reporting 
and recordkeeping requirements were not adequately described or 
analyzed. As a comparison, the DAR Council performed a much 
better analysis of the impact of the implementation of Section 
1207 of Public Law 99-661. 

Section IV(B)(3) of the guidelines describe procedures for 
conducting a final regulatory flexibility analysis ( FRF A ) . The 
guidelines require: "A description of each of the significant 
alternatives to the rule considered and why each was accepted 
or rejected." (Section IV(B)(3)) The DAR Council should fully 
address all alternatives it is considering in the final rule, 
not just those listed in its initial regulatory flexibility 
analysis. In addition, the Council should provide several 
elements which were missing from the IRFA: 1) an estimate of 
the number of small firms affected; 2) a more accurate 
characterization of the affected firms; and 3) estimates of the 
cost and skills required of small firms to comply with the 
paperwork associated with the final rule. 
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Conclusion 


Despite the tight deadline for compliance with Section 808, the 
DAR Council's interim rule addresses most of the complex and 
conflicting concerns of contractors and the Government. 

Advocacy supports the concept of contractor ownership of 
technical data, but changes in the interim rule must be made in 
order to keep the complexities of contractor ownership from 
overwhelming the goals of the Competition in Contracting Act. 

I urge the DAR Council to adopt the changes suggested in these 
comments and any other changes which will help accomplish this 
purpose . 



Frank S. Swain 

Chief Counsel for Advocacy 
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May 25, 1988 
RJK-88-028 


Defense Acquisition Regulatory Council 
The Pentagon 

Washington, DC 20301-3062 

Attention: Mr. Charles W. Lloyd, Executive Secretary 

ODASP(P) DARs, c/o OASD (P&L) (MRS) 
DAR CASE 87-303 


Gentlemen: 


This letter is to advise that Dynamic Controls Corporation endorses the Proprietary 
Industries Association's comments to the new interim DOD data rights regulations effective 
4/04/88. 



Of particular concern are the new definitions at 227.471 of "Developed Exclusively with 
Government Funds", "Developed Exclusively at Private Expense", and "Required as an 
Element of Performance Under a Government Contract or Subcontract". The definitions 
completely ignore private development if the data was every included as a contract re- 
quirement in any contract or subcontract. Since the definitions provide the foundation 
for all subsequent regulations, it is essential that the definitions fully recognize private 
expense development under all circumstances. 


Very truly yours, 


DYNAMIC CONTROLS CORPORATION 

Ronald J. Kowalski 
Marketing Manager 


RJK/pap 

, cc: Bettie McCarthy 

733 15th Street, NW, Suite 700 
Washington, DC 20005 
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May 27, 1988 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 
c/o OASD (P&L) (MRS) 

Room 3D139 
The Pentagon 

Washington, DC 20301-3062 

Reference: DAR Case 87-303 

DAR Case 88-610 

Dear Mr. Lloyd: 

This letter provides clarifications and further background for the 
questions raised by ERC’s letter to you of May 6, 1988. Discussions 
between Mr. R. Sununerour of the DAR Council Technical Data Committee 
and the undersigned, suggested the need for this letter. 

ERCs concern is that the Interim Rule, 53 FR 10780 of April 1, 1988, 
on Rights in Technical Data, should be clarified to affirmatively set 
forth the rights of contractors to commercially use, sell or dispose 
of the rights which contractors retain in the results of government 
or mixed-funded research. 

It is understood that security requirements may restrict commercial 
use of military technology. It is also clear that license 
agreements may not restrict the use of technology so as to violate 
anti- trust laws. 

An issue that has arisen at ERC is whether the government becomes a 
participant in any income or profit derived from the sale or license 
of the technical data where ERC solely, or jointly with the 
government, possesses rights of use, sale etc. , in technical data. 
Naturally, the government has a contractual right to recover non- 
recurring costs on commercial sales when the provisions of D0D FAR 
Supplement Part 35.71 apply. But absent those provisions, ERC 
understood that each party, the government and ERC, could not restrict 
the use or disposition of the other's rights, except to the extent 
limited by contract. 


ENERGY RESEARCH CORPORATION 


ERC has encountered a contrary and we believe unique interpretation 
on the part of our local DCAA. Since May of 1986, DCAA has made clear 
to ERC (through correspondence and audits) their opinion that the 
government is entitled (as a dollar for dollar reduction to G&A 
expenses) to share in all license income earned by ERC which may 
have resulted from technology developed under government Contracts, 
or ERC f s IR&D . DCAA cited DOD FAR Supplement Part 35.71 as further 
support for this position, though not applicable to any ERC contracts. 

DCAA feels that costs associated with license income should not be 
charged to government contracts, either directly or indirectly, or 
to IR&D . DCAA has not defined what they mean by costs associated 
with license income. By seeking to deduct all license fees income 
from IR&D and G&A expenses, DCAA has implied that the government 
owns all the rights to the technology which is licensed independent 
of the contractor 1 s rights to use the technology. DCAA has essentially 
asserted that the government is a partner in any profit from licensing 
of technology developed under government funded and mixed- funded 
efforts. Nor does DCAA consider IR&D costs to be a private expense. 
If we are in error, then the right of the government to participate 
in profit or income derived by a contractor from technology developed 
by government funded, mixed- funded or private efforts is not limited 
to licenses. It would include profits or income from any source, 
such as the sale of any products incorporating the technology. Based 
on ERC's experience the provisions of DFARS'v35.71 would seem to cover 
the matter, but apparently not clearly enough. 

For the above, reasons, we have . suggested clarification is in order. 
The purpose of this letter is not to obtain an adjudication between 
ERC and DCAA. It is to point out that the present regulation has 
been misinterpreted by DCAA on a continuing basis. Clarification 
of the regulations will avoid a recurrence in the future. Rights 
to use technical data and know-how for commercial purposes should 
be concisely explained along with appropriate limitations such as 
security, antitrust, and DFARS 35.71 provisions. 

Your responsiveness has been appreciated. If you need anything else, 
please call the undersigned. 


Very truly yours, 



Ross M. Levine 
Contract Administrator 


Shipbuilders 
Council of 
America 


1110 Vermont Avenue, N.W. 
Washington, DC 20005-3553 
202-775-9060 


May 31, 1988 


Dear Mr. Lloyd: 

Subject: DAR Case 87-303 

The Shipbuilders Council of America submits this letter in response 
to the request for comments on the Department of Defense interim rule to 
implement section 808 (Rights in Technical Data) of Public Law 100-180. 
The Council is the national organization representing principal domestic 
shipbuilders, ship repairers, and the vendors of equipment and services to 
those industries. 


GENERAL COMMENTS 

In several places, technical data are referred to in a context which 
would seem to include computer software, but computer software is not 
referred to specifically. Several of these, but probably not all, are 
pointed out below. We suggest the regulation should be combed for all 
such occurrences of either term, and the other added where appropriate. 

This regulation on technical data, computer software and copyrights 
is becoming unmanageable. It is so long, complex and filled with so many 
nuances and subtleties that it will soon require one person per company 
full time to keep track of changes and to administer the clauses in 
several contracts. We question whether the imposition of ever increasing 
paperwork burdens on all contractors and subcontractors will increase the 
cost of all items to the Government far beyond the cost increment the 
Government perceives it is ; paying for what it considers noncompetitive 
procurements . 

SPECIFIC COMMENTS 

77.7.471 Definitions 

The change, putting the definitions in the contract clause (252.227- 
7013), is a good one. It eases contract administration not to have 
to refer to a second document for something as important as 
definitions of terms.: 

"Developed Exclusively with Government Funds - refers to "item, 
component, or process" but not "computer software." Granted, no 
instance could be found in the policy or the clauses referring to 
computer software developed exclusively with Government funds, so 
maybe there is no need to refer to computer software in this 
definition. But it certainly seems odd that in a policy dealing with 



rights in "Technical data, Other Data and Computer Software, and 
Copyrights", and especially in a clause (252.227-7013) entitled 
"Rights in Technical Data and Computer Software," one may speak of 
technical data developed exclusively with Government funds, but omit 
any reference to computer software developed exclusively with 
government funds . Was this intentional? 

3. "Developed Exclusively at Private Expense" 

A. Again, this definition does not refer to computer software. 
Yet, some places in the policy -- for example 227.481 (we assume 
this subpart is carried over unchanged in the proposed policy) - 
- refer to "computer software developed at private expense." 
The clause at 252.227-7013(c) (i) (iii) refers to commercial 
computer software, etc. "developed at private expense." The 
clause 252 . 227 -7038 (a) (1) (i) refers to computer software 
developed exclusively at private expense. These inconsistencies 
should be cleared up. 

B. Insert "directly" after "paid for" in the first sentence. This 
is obviously what is intended, and without it the definition is 
almost as vague as the term it is attempting to define. 

C. The part of the definition beginning, "Independent research..." 
to the end should be deleted and the following substituted: 

"Items components or processes and, computer software 
for which the costs of development are charged as 
indirect costs against Government contracts or a 
Government contract shall not be considered as paid 
for directly by the Government, such indirect costs 
specifically include, but are not limited to, 
independent research and development and bid and 
proposal costs as defined in FAR 31.305-18 (whether or 
not included in a formal independent research and 
development program) . " 

This one sentence overcomes the following objections to the 
proposed definition: 

a. The sentence beginning "All indirect costs..." is not 
needed because if development was required as an element of 
performance in a Government contract or subcontract, then 
the item comes under the definition of "Developed 
Exclusively with Government Funds." 

b. It goes some way toward defining "indirect costs," rather 
than introducing a new term whose meaning is not entirely 
clear from the context. 

c. The proposed definition has an air of being tacked together 

(which it has been) . The substitute integrates and 

rationalizes the concepts of indirect costs and IR&D and 
B&P costs, making obvious that IR&D and B&P costs are types 
of indirect costs. 
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d. The sentence in the proposed definition beginning, 
"Indirect costs are considered funded at private 
expense ..." has the fatal flaw that it uses the term it is 
attempting to define. 

e. It meets the objective of simplifying and streamlining 
subpart 27.4. 

4. "Required as an Element of Performance Under a Government Contract or 
Subcontract" - If ever a term stood on its own, needing no further 
elaboration, this is one. It has been used since time immemorial in 
these policies with no need of definition. The purpose of its 
addition now is obvious: to extend the plain meaning of the words to 
encompass "development [that) was necessary for performance of a 
Government contract or subcontract." These words subvert the plain 
meaning of the term "required as an element of performance," and 
amount to overreaching. The Government should be satisfied with 
getting what it specifically asks for, without forcing a contractor 
to relinquish rights to a tool, a method or computer software that it 
considered necessary for performance of a contract. These may have 
been developed on its own account in anticipation of what it hoped 
would be a series of contracts. The words as they stand could cover, 
for example, special facilities for handling nuclear waste. These 
would be "necessary for performance" of a nuclear refueling contract, 
and under the broad reach of the definition, the contractor could be 
forced to relinquish technical data on the facilities for the benefit 
of his competitors. 

227.472-3 Rights in technical data 

(a) (1) (ii) This uses the term " specified as an element of 

performance . . . . " How does this relate to the DFARS 
definition of " Required as an Element of 

Performance..."? 

(a) (1) (ix) By this policy, a contractor relinquishes rights in 

technical data which are delivered without being 
identified in a list made part of the contract. The 
general requirement embodied here and in various other 
parts of the policy and clauses , to list in advance as 
part of the contract all technical data which will be 
furnished with other than unlimited rights, is 
impossible to fulfill in many cases. A prime 
contractor for construction of a new submarine, for 
example, can anticipate having thousands of 

subcontractors. It is impossible to know in advance 
who these will be, and which ones plan to submit such 
data. 

The drafters of the policy apparently recognize this 
because they attempt to provide in 227 ,473-l(a) (3) and 
252 . 227- 7013 (j ) for "postaward notification" of use of 
items for which technical data may be submitted with 
other than unlimited rights, and for bilateral 
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modification of the contract [at section (c)(1) (ii)] 
to include such technical data. But we question the 
wisdom of such a policy. If it is enforced 
rigorously, it will increase the cost of the product 
to the Government to accommodate the need for frequent 
contact modifications as each subcontractor steps 
forward with his proprietary technical data. It is 
another step away from the realities of the 
marketplace . 


We also believe the regulation should address the subject of rights 
in technical data when a prime contractor receives substantial quantities 
of technical data from subcontractors. We would propose the following 
language to address this subject. 

(a)(3) "Where data is acquired from a subcontractor through 

the flowdown of the applicable clause, a prime 
contractor or higher tier subcontractor "will have an 
interest in the use of the data to the same extent as 
the Government itself. Therefore, where the 

Government itself is entitled to unlimited rights in 
data, its prime contractors and higher tier 
subcontractors are entitled to unlimited rights in 
these data for the performance of their contracts." 



In our view, the above language does not work a substantive change in 
the law, but simply addresses a situation ^ which has not been squarely 
faced in the past. Therefore, it has been a bone of contention between 
prime contractors and their subcontractors. 

227.473-1 Procedures for establishing rights in technical data 


(a)(4)(ii) This requirement [invoked in 252 . 227-7038(a) (1) (iii) 
and (iv)] to list in advance in the contract and 
certify costs of development of items for which data 
will be submitted with other than unlimited rights 
will increase the cost of the product to the 
Government even further than the "mere" requirement to 
list the items referred to under 227.472-3 above. In 
a very real way, it adds insult to injury. Formerly, 
this information was required only if the contractor's 
assertions were challenged under 252.227-7037. Now it 
must be provided as a matter of course and 
incorporated in the contract. It makes the process 
even more adversarial, adding an air of, "We don't 
accept your bare assertions; now you must prove them 
with numbers." An immediate, practical problem with 
the requirement is that a contractor may long ago have 
discarded records of costs of development of an item 
which he has managed to keep proprietary. What will 
be the effect if he cannot provide the information? 

The larger problem is that it will add to the 
contractor's cost of doing business -- and ultimately 
to the cost of the product to the Government - - for no 
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good reason. The genesis of this requirement 
obviously is the perception that the Government is 
been taken to the cleaners on reprocurement. At least 
one study (Office of Secretary of Defense Technical 
Data Rights Study Group, 22 June 1984, quoted in 
Government Contractor Briefing Papers No. 88-2, 
February 1988, "Government Rights in Data & Software") 
has concluded that this is not a large problem, that 
only 3% of spare parts acquisitions had been made from 
a sole source because of limited data rights . We 
would expect that the increased cost to the Government 
of requiring all these extra data on every contract 
from every supplier who has proprietary data will 
outweigh the (perceived) extra costs of sole source 
procurement . 

The worst aspect of this situation is that the 
Government position is founded on the supposition that 
most of the sole source providers are cheating. If 
many of them are cheating, which seems unlikely, then 
mavbe the savings from increased competition will 
exceed the extra costs of ferreting them out. But 
even that is a doubtful proposition. If most of them 
are not cheating, then the only effect of these new 
requirements will be to increase paperwork and costs. 
The sole source providers will still assert their 
proprietary rights and name their own price, now 
inflated by these additional costs. 

There are two very undesirable side effects of this 
process which are difficult to quantify, but which 
should be considered. One is that many suppliers who 
have the choice will opt out of Government contracting 
not only because they do not want to have to reveal 
cost information, but because they are daunted by the 
sheer volume of dense regulations they must deal with. 
The other consideration is that as these regulations 
become more and more onerous , the cost of making 
innovations and maintaining them as proprietary goes 
up and many entrepreneurs will be discouraged from 
even trying. 

227.473-1 Procedures for establishing rights in technical data 

This policy statement says the clause at 252.227-7013 
requires the contractor to notify the contracting 
officer "prior to committing to the use" of items, 
etc . , for which technical data will be submitted with 
other than unlimited rights. Yet the language of that 
clause at section (j) can not be read to require prior 
notice. It requires notification merely of "use." 

This paragraph speaks of a "list of any items, 
components, processes (and rights therein), to be 
delivered with other than limited rights . " This 


(a)(3) 
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apparently has gotten garbled. The technical data 
would be delivered with other than unlimited rights , 
not the items. 


(c) (2) (i) 
through (iii) 


On balance, the alternative to the Standard Non- 
Disclosure Agreement for GPLR data proposed in the 
background section seems preferable, especially from 
the standpoint of the Government. It would make the 
contracting process much less cumbersome, yet should 
protect adequately the rights of the proprietor of the. 
data provided the notice in the solicitation is 
sufficiently conspicuous and the legend on the data 
itself gives sufficient notice. If the legend to be 
used on the data is that specified in 252.227-7013, 
changes are in order; that legend does not give 
sufficient notice. (See elsewhere in these comments . ) 


227.473-3 Marking and identification requirements 

( c ) This section states the policy that a contractor has 

six months to correct the omission of restrictive 
markings on technical data. We can find no place in 
the clauses, however, that informs the contractor or 
subcontractor of this . In view of the repeated 
requirements in the clauses that all data submitted 
with other than unlimited rights must be listed in 
advance, etc., we consiaer this a serious omission. 
This is especially true for smaller subcontractors who 
may not be as familiar with DFARS policy as large 
contractors. 

252.227-7013 Rights in technical data and computer software 

(b)(2) This clause should require the Government to forward 

to the contractor a copy of any Standard Non- 
Disclosure Agreement under which the Government 
licenses GPLR data to a third party. This burden 
should be on the Government as licensee; the 
• Government should not put the burden on the 
sublicensee as is done in the Standard Non-Disclosure 
Agreement [227 .473-l(c) (2) (iii) in paragraph (2)]. 

The GPLR legend required by this section is seriously 
deficient in referring to "restrictions — set forth 
in. . .paragraph (a) (14) above." The person receiving 
an item of technical data will have only the legend, 
he will not be able to refer to "paragraph (a) (14) 
above." It is doubtful such a notice would ever be 
deemed sufficient. 

This legend question has gotten completely out of 
hand. All the legends proposed in this regulation are 
so long and complex -- even where they refer to 
another document -- and depend on such specialized 
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terms that: 


o fitting them on a drawing, for example, has 
become a daunting task; and 

o they facilitate the argument that they are so 
complex and confusing as to be meaningless to the 
ordinary person. 

We urge that a thorough assessment, with a reappraisal 
of the purpose of the legends, be made with the object 
of simplifying and perhaps unifying them. The legend 
should not refer to another document. 

This paragraph refers to "data in the categories in 
(a)(1) above." This reference does not make sense. 
(a)(1) above is the definition of "Commercial Computer 
Software." Should the reference be to "(b)(l(ii 
through ix) above"? [Note that a reference to (b)(1) 
above would not be proper as the category of (b)(1) (i) 
is included by the language "developed exclusively at 
private expense" in (b)(3)(i).]. 

Another common fault with all the legends in this 
clause , evident particularly in the Limited Rights 
Legend, is that it is difficult to tell where the 
legend begins and ends . The legend should be set off 
as by indenting it. This is especially necessary 
where directions to the contractor occur in the middle 
of the legend. 

The first sentence of this paragraph makes absolutely 
no sense. 

It is assumed this paragraph is referring to items, 
etc. for which technical data will be submitted with 
other than unlimited rights . " This should be made 
explicit. 

252.227-7018 Restrictive markings on technical data 

Does this clause apply to restrictive markings on computer software? 
If so, this should be made explicit. 

(b)(3) We question the need for this requirement, especially 

in view of the potential for abuse, unwarranted 
harassment of subcontractors, etc. Also, the clause 
itself at (f) provides for direct pass down to 
subcontractors , the subcontractors then standing in 
place of the contractor. The subcontractor may 
deliver data with other than unlimited rights directly 
to the Government. In these circumstances, it would 
be more appropriate for the Government to police its 
contract requirements. 


(b) (3) (i) 

(b) (3) (iii) 
(f)(2) 

U) 
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(b)(4) 


We object strongly to the requirement for contractors 
to maintain procedures and physical security for 
protection of their proprietary technical data (and 
computer software?). This is completely unnecessary. 
Defense contractors, by and large, already have such 
measures in place. It is these very measures to 
protect their economic livelihood, in fact, that are 
the raison d'etre for the very policies at issue here. 
The adequacy of such measures is a matter of concern 
only to the proprietor of the data, not to the 
Government . 

Why is such a requirement necessary now after all 
these years of operating under these regulations 
without it? Furthermore, this paragraph speaks of 
protecting "technical data... from inadvertent or 
unauthorized marking . . . . " That is the purpose of 
section (a) of this clause, however, and if the 
section stands the redundancy should be eliminated by 
deleting the four underlined words . 

252.227- 7027 Deferred ordering, of technical data or computer software 

In the eleventh line of this clause, should "generated" be 
"developed"? The second is defined, the first is not. 

252.227- 7028 Requirement for technical data certification 

The reference to 227.473-4(a) is wrong. The reference should be 

227 .473- l(a) (4) (i) . 

252.227- 7035 Preaward notification, of rights in technical data and 
computer software 

In section (a)(3), "for" should precede "which." In section (b) 
reference is made to "(a)(ii) above." Should this be "(a)(2) above"? 
In section (c) offerors are required to furnish, at the request of 
the Contracting Officer, evidence to support an assertion of other 
than unlimited rights. In the April 1987 DFARS, the policy [at 

227 .473- l(a) ] states, "The contracting officer should not request 
supporting evidence unless..." an agreement is intended. The new 
policy does not provide this balancing provision, at least that we 
can find. If it does, fine; if it does not, it should. 

252.227- 7038 Listing and certification, of development of technology with 
private funding 

The reference to 227 .473-l(a) (4) would be better as 227.473- 
1(a) (4) (ii), since 227 .473-l(a) (4) (i) contains a reference to a 
clause other than 7038. : 

See the comments above under 227.473-1. 

(a)(2) The words "subject to" should be replaced by "with." 

This is consistent with usage elsewhere. The concepts 
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"subject to" and "unlimited rights" are antithetical. 
If you have unlimited rights, are you "subject to" 
anything? 

The Council appreciates this opportunity to comment on the interim 
rule. We hope the DAR Council will find our comments of assistance in 
formulating the final rule on rights in technical data. 

Sincerely, 

V 

\John* J . 's^bjcker 
President 


Mr. Charles W. Lloyd 
Executive Secretary 
OASD (P&L) (MRS) , Room 3D139 
The Pentagon 
Washington, DC 20301 
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May 31, 1988 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 

Executive Secretary 

ODASP(P) DARs, c/o 0AD+SD (P$L)(MRS) 

DAR CASE 87-303 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

Enclosed are the comments of the Proprietary 
Industries Association with the recommended changes 
to DAR CASE 87-303. The opportunity to comment is 
apprec iated . 

The Proprietary Industries Association represents 
over 80 defense subcontractors who use private funds 
to finance the development and manufacture of their 
products. PIA member companies view their 
proprietary technical data as valuable company 
assets. For that reason, these regulations are of 
paramount importance to them. 


ERIC SAVILLE 
Executive Vice President 
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FLOYD KOLLER 
Regional Vice President 
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DAN J. TOPIK 
Vickers. Inc. 

Regional Vice President, PIA 
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Stanley Aviation Corporation 
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Secretary 


• COUNSEL • 
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HASSEL (BUD) HILL. JR. 


* WASHINGTON, D.C. • 

bettie s. McCarthy 
( vernment Relations Consultant 


From a practical point of view, PIA is concerned that 
the interim rule on rights in technical data will not 
improve contracting practices on this sensitive 
issue. From the perspective of the private expense 
developer the rule creates additional risks of losing 
legitimate proprietary rights and makes an adequate 
return on the investment in innovation more 
uncertain. The definitions of "developed exclusively 
with government funds", "developed exclusively at 
private expense" and "required as an element of 
performance" raise more questions than they answer 
and subordinate the source of funding test to the 
point that limited rights may not be sustained even 
when 100% of development funding was furnished from 
private funds. 

The certifications and listing procedures provide 
subcontractors with numerous opportunities to lose 
rights in technical data by administrative means, as 
do the authorities granted the contracting officer to 
set the timetable for negotiations. The 
administrative burdens imposed will increase overhead 
costs for contractors and subcontractors alike. 
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Because the rule is constructed to give guidance on 
implementing acquisition plans with respect to the need for 
disclosure of technical data outside the government, the 
contracting officer has no guidance and no incentive to 
implement the prohibitions which protect rights in technical 
data pertaining to private expense development. 

Finally, for subcontractors who develop at private expense, 
there is no certainty as to who will be negotiating their 
rights in technical data, and whether or not they can protect 
background technology developed at private expense. 

The net result is to make the investment in private expense 
development for defense more unattractive. The loss of private 
investment in defense related innovation is likely to impair 
the ability of the Services to perform their mission. 

Preliminary findings of economic research now being conducted 
at Caltech support these predictions. Given private funding of 
development and use of fixed price contracts with government, 
the fact of yielding reprocurement rights in technical data 
will result in fewer commercial companies participating in the 
market, a decline in the aggregate investment of those 
companies in development for defense, and higher unit prices 
for defense over time as fewer competitors participate. The 
impact on private expense developers, will be similar, given 
these assumptions. 

From a policy point of view, we believe that the interim 
regulations on rights in technical data are inadequate for a 
number of reasons: 

o The regulation fails to implement its stated policy 
of obtaining only the minimum essential rights in technical 
data and technical data and to use the least intrusive method 
of obtaining rights in technical and/or technical data; 

o The regulation imposes paperwork and record keeping 
burdens that are excessive, and failure to comply may result in 
the loss of rights in technical data; 

o The regulation does not reflect a balancing of 
interests as Congressional direction requires; and 

o The regulation fails to implement Executive Order 
12591 in a meaningful way; and 

o The regulation does not reflect the recommendations 
of the President's Blue Ribbon Commission on Defense Management. 

PIA concurs with CODSIA. The DAR Council must substantially 
re-write the April 1 coverage to bring it into compliance with 
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the law, the President’s Executive Order, and the policy 
statements which serve as a predicate for the regulations. The 
enclosed, line-in, line-out of the interim regulation is 
submitted as a baseline for such a revision. 


The opportunity to discuss these concerns at a future date 
would be welcome. As a point of departure, PIA s priority 
concerns are summarized in the enclosed. 



Doug 
President, PIA 




H. "Bud" Hill 
Co-Counsel, PIA 



Brunette 
Co-Counsel, PIA 

' 1 / 

#< . 

settle' PtcCartny/ 

Washington Representative, PIA 




MAJOR CONCERNS 


(}) The new definitions of "Developed Exclusively with 

Government Funds" and "Developed Exclusively at Private 
Expense" and "Required as an Element of Performance 
literally ignore the source of funding of development if 
the data pertains to a contract requirement in any 
contract or subcontract. 

(2) The rule allows for the Contracting Officer to require 
negotiation of a proposal's proprietary data assertion. 

A single group of negotiation "factors" are used, 
irrespective of the source of funding (private expense, 
mixed or Government funding). This will work to the 
disadvantage of the private expense developer and the 
government. The factors do not guide the contracting 
officers to consider the disincentives to -private funding 
of development when negotiating to obtain greater 
rights. See 227. 473-l(b)( 2) . 

(3) These regulations have deleted the ability to agree in a 
subcontract (via a Schedule agreement) that a 
subcontractor is authorized to make proprietary data with 
Limited Rights legends. Now, the only way to establish 
entitlement is to prove development at private expense 
(using DoD definitions that ignore source of funding.) 

See 227.472-3(b) and Clause 252 . 227- 7013( b )( 3) . 

(4) A prime contract "list" of proprietary data is now 
established to become the definitive statement of rights 
in technical data for deliverable technical data. 

Failure to be included on the "list" can result in a loss 
of rights. Further, no means for a subcontractor to see 
the list or insure he is on the list is provided and the 
subcontractor is not a party to the bilateral 
modifications necessary to amend the list postaward of 
the prime contract. Inclusion on the list should simply 
be a matter of notice and substantive "penalties" for 
administrative procedures should be eliminated. 

(5) The Government has the option to delay negotiating rights 
in technical data until after award of the contract or 
subcontract (or delay acceptance of the item on the 
"list"). If the parties cannot agree within a time frame 
established by the prime contract, then the contracting 
officer can unilaterally apportion rights in technical 
data. The subcontractor has no right of appeal under 
this provision and the government can establish greater 
than limited rights for itself in privately developed 
items. 

(6) If the government negotiates with a higher tier 
contractor and in any way binds that higher tier 
contractor to deliver greater- than-1 imited rights in 


anything but that contractor's technical data, then the 
statutory prohibition at 10 USC Sec. 2320(a)(2)(F) 
becomes impossible to enforce and may result in a loss of 
legitimate proprietary rights in technical data. This, 
can do nothing but create tension between lower and 
higher tier contractors. To be consistent, the prime 
contractor should not be responsible for certifying 
subcontractor certification and marking procedures, and 
the government should negotiate directly with the party 
asserting the rights in technical data to obtain greater 
rights than it could otherwise receive. 

(7) The Government's right to challenge restrictive markings 
is three (3) years from the Government's receipt of the 
data, and no effective appeal process is provided. Se£ 
227. 473-4( a) and 225.7037(h). 

(8) Failure to respond to a prechallenge request is 
intrepreted to give the DoD reasonable grounds to 
formally sent a validation challenge, contrary to law. 

See 227.473-4 and Clause 252. 227-7038(c ) . 

(9) The regulations fail to affirmatively bless the least 
intrusive method of obtaining competitive sources of 
supply i.e. direct licensing as an alternative to 
obtaining greater rights in technical data Sec. 808 of 
P.L. 100-180 specifically legitimizes this alternative. 

(10) The certification procedures should be deleted in their 
entirety or at a minimum, be made part of the notice of 
intent to submit technical data with less than unlimited 
rights. 

N. 

(11) Placing time limits on Government Purpose License Rights 
will not work to encourage commercialization to the 
maximum practical extent and in fact, arbitrarily places 
time limits on technical data pertaining to items, 
components or processes developed at private expense if 
negotiated in mixed funding situations. This argues for 
a requirement to negotiate directly with the party 
asserting the right, and for placing a more flexible rule 
on GPLR « 

(12) The "Special Works" clause at 252.227-7020 permits the 
government to acquire title in technical data as opposed 

- to data rights where no Special Work is involved. The 
clause should be amended to apply only to Special Works. 



PART 227 - PATENTS, DATA AND COPYRIGHTS 

2. Subpart 227 .4 is revised to read as follows: 

SDBPART 227 .4— TECHNICAL DATA, OTHER DATA, COMPUTER SOFTWARE, 
AND COPYRIGHTS 


Sec . 

227.470 

227.471 

227.472 

227.472- 1 

227.472- 2 

227.472- 3 

227.473 

227.473- 1 

227.473- 2 

227.473- 3 

227.473- 4 

227.473- 5 

227.473- 6 

227.474 

227.475 

227.475- 1 

227.475- 2 

227.475- 3 

227.475- 4 

227.475- 5 

227.475- 6 

227.475- 7 

227.475- 8 

227.476 

227.477 

227.478 

227.478- 1 

227.478- 2 

227.478- 3 

227.478- 4 

227.478- 5 

227.479 

227.480 

227.481 

227.482 


Scope . 

Definitions. 

Acquisition Policy for Technical Data and Rights 
in Technical Data. 

General. 

Establishing Minimum Government Needs. 

Rights in Technical Data. 

General Procedures. 

Procedures for Establishing Rights in Technical 
Data. 

Prohibitions. 

Marking and Identification Requirements. 
Validation of Restrictive Markings on Technical 
Data. 

Remedies for Noncomplying Technical Data. 
Reserved. 

Reserved. 

Other Procedures. 

Data Requirements. 

Deferred Delivery and Deferred Ordering. 
Warranties of Technical Data. 

Delivery of Technical Data to Foreign 
Governments . 

Overseas Contracts With Foreign Sources. 

Reserved. 

Reserved. 

Publication for Sale. 

Special Works. 

Contracts for Acquisition of Existing Works. 
Architect-Engineer and Construction Contracts. 
General. 

Acquisition and Use of Plans, Specifications, and 
Drawings. 

Contracts for Construction Supplies and Research 
and Development Work. 

Reserved. 

Approval of Restricted Designs. 

Small Business Innovative Research Program (SBIR 
Program) . 

Copyrights. 

Acquisition of Rights in Computer Software. 
Reserved . 


Subpart 227.4 — TECHNICAL DATA, OTHER DATA, COMPUTER 
SOFTWARE, AND COPYRIGHTS 
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227.470 Scope. 

This subpart sets forth the Department of Defense 
policies and procedures relating to the acquisition of 
technical data and computer software as well as rights in 
[procured] technical data, other data, computer software, 
and copyrights. This part does not apply to rights in 
computer software acquired under GSA schedule contracts. 

227.471 Definitions. 

"Commercial computer software", as used in this subpart, 
means computer software which is used regularly for other 
than Government purposes and is sold, licensed, or leased 
significant q u antities to the general public [.] at cofcab - 
ir i - ohcd - market or catalog prices .- 

"Computer", as used in this subpart, means a data 
processing device capable of accepting data, performing 
prescribed operations on the data, and supplying the results 
of these operations; for example, a device that operates on 
discrete data by performing arithmetic and logic processes 
on the data, or a device that operates on analog data by 
performing physical processes on the data. 

"Computer data base", as used in this subpart, means a 
collection of data in a form capable of being processed and 
operated on by a computer. 
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"Computer program", as used in this subpart, means a 
series of instructions or statements in a form acceptable 
to a computer, designed to cause the computer to execute 
an operation or operations. Computer programs include 
operating systems, assemblers, compilers, interpreters, data 
management systems, utility programs, sort-merge programs, 
and ADPE maintenance/diagnostic programs, as well as 
applications programs such as payroll, inventory control, 
and engineering analysis programs. Computer programs may be 
either machine-dependent or machine-independent, and may be 
general-purpose in nature or be designed to satisfy the 
requirements of a particular user. 

V 

"Computer software", as used in this subpart, means 
computer programs and computer data bases. 

"Computer software documentation", as used in this 
subpart, means technical data, including computer listings 
and printouts, in human-readable form which: (a) documents 

the design or details of computer software, (b) explains the 
capabilities of the software, or (c) provides operating 
instructions for using the software to obtain desired 
results from a computer. 

"Data", as used in this subpart, means recorded 
information regardless of form or method of recording. 

"Detailed design data", as used in this subpart, means 
technical data that describes the physical configuration and 
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performance characteristics of an item or component in 
sufficient detail to [enable] onGuro that an item or 
component produced in accordance with the technical data 
will [to] be essentially identical to the original item or 
component. 

"Detailed manufacturing or process data", as used in 
this subpart, means technical data that describes the steps, 
sequences, and conditions of manufacturing, processing or 
assembly used by the manufacturer to produce an item or 
component or to perform a process. 

"Developed", as used in this subpart, means that the 
item, component, or process exists and is workable. Thus, 
the item or component must have been Constructed [in nearly 
ever case] or the process practiced. Workability is 
generally established when the item, component or process 
has been analyzed or tested sufficiently to demonstrate to 
reasonable people skilled in the applicable art that there 
is a high probability that it will operate as intended [and 
may occur either prior to, or under the contract and is not 
considered a part of its development.]. Whether, how much - , 
ond w hat - type analysis or testing is required to 
establish workability depends on the nature of the item, 
component, or process, and the state of the art. To be 
considered "developed", the item, component, or process need 
not be at the stage where it could be offered for sale or 
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sold on thO ' oomme - roial -mark e t , nor must the item, component 
or process be actually reduced to practice within the 
meaning of Title 35 of the United States Code. 

"Developed Exclusively with Government Funds", as used 
in this subpart, means, in connection with an item, compo- 
nent, process, that the [direct] cost of development was 
d- i - E -e otl y paid for in whole by the Government [and] or that - 
-fe-he development was r - equired - [specified] as an element of 
performance under a Government contract or subcontract. 

"Developed Exclusively at Private Expense", as used 
in this subpart, means, in connection with an item, 
component, or process, that no part of the [direct] cost of 
development was paid for by the Government!.] - and that th e 
dovclopmcnt - wao - not— required ao an elem e nt of performance 
under a Government - eontract or oubcont - r - a - e t-. Independent 
research and development and bid and proposal costs, as 
defined in FAR 31.205-18 (whether or not included in a 
formal independent research and development program) , are 
considered to be at private expense. Indirect costs are 
considered funded at private expense. -Al-1 — indirect eoote 
of - developm e nt ar e - considered Government — funded when 
d e v e lopment was — required ao an element o - f performance — in » 

Government contract or — subcontract -; Indirect — cost g — are ■ 

considered funded at— private — expenoe wh e n deve l opment wao 
not requir e d ao an element — of performance — tmde-r — a Government 
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eontraot or subcontract . [When, in applying these criteria, 
the entire item, component or process doesn't qualify as 
"Developed Exclusively at Private Expense", then separate 
elements thereof which do meet the criteria shall be deemed 
to qualify; such a separate element can be an existing 
conceptual design which is focal to the workability of the 
item, component or process.] 

"Form, fit, and function data", as used in this subpart, 
means technical data that describes the required overall 
physical, functional, and performance characteristics, 

(along with the qualification requirements, if applicable) 
of an item, component, or process to the extent necessary to 
permit identification of physically and functionally 
interchangeable items. 

"Government purpose license rights", (GPLR) , as used in 
this subpart, means [the Government may] righto to uoo - , 
duplicate, or disclose data [to a licensee according to the 
terms of its license] (and in the SBIR Program, computer 
software) , in whole or in part and in any manner, for 
Government purposes only, and to have or permit othete - [the 
licensee] to [utilize such data] do OO ' for Government 
purposes, only. Government purposes include competitive 
procurement, but do not include the right to have or permit 
[licensees] other -9- to use technical data (and in the SBIR 
Program, computer software) for commercial purposes. 
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"Limited rights", as used in this subpart, means rights 
to use, duplicate, or disclose technical data, in whole or 
in part, by or for the Government, with the express 
limitation that such technical data shall not, without the 
written permission of the party asserting limited rights, 
be: t(i)] released or disclosed outside the Government; 

[ ( i i ) ] used by the Government for manufacture, or in the 
case of computer software documentation, for preparing the 
same or similar computer software; or ,[ ( i i i ) ] used by a 
party other than the Government, except when: 

(a) Release, disclosure, or use is necessary for 

emergency repair or overhaul; [where the item, component or 

\ 

process concerned is not otherwise reasonably available to 
enable timely performance of the work] provided that the 
release, disclosure, or use outside the Government shall be 
made subject to a [written] prohibition against further use, 
release, or disclosure, and that the party asserting limited 
rights be [promptly] notified [in writing] by the contrac- 
ting officer of such release, disclosure, or use [and 
receive a copy of the nondisclosure agreement]; or 

(b) Release or disclosure to a foreign Government that 
is in the interest of the United States and is required for 
evaluational or information purpose under the conditions of 
(a) above, except that the release or disclosure may not 
include detailed [design,] manufacturing or process data. 
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"Required as an Element of Performance Under a 
Government Contract or Subcontract", as used in this 
subpart, means, in connection with the development of an 
item, component, or process, that the development was 
specified in a Government contract or subcontract [. ] -e-f- 
t ho - t the dovolopmont - wac nooooear -y — for pe - rformance of ■» 
Government contract - or subcontrac t-^ 

"Restricted rights", as used in this subpart, means 
rights that apply only to computer software, and include, as 
a minimum, the right to- 

(a) Use computer software with the computer for which o 
with which it was acquired, including use at any Government 
installation to which the computer may be transferred by the 
Government; 

(b) Use computer software with a backup computer if the 
computer for which or with which it was acquired is 
inoperative? 

(c) Copy [reasonable numbers of] computer programs for 
safekeeping (archives) or backup purposes; and 

(d) Modify computer software, or combine it with other 
software, subject to the provision that those portions of 
the derivative software incorporating restricted rights soft 
ware are subject to the same restricted rights. 

frr addition, — res t r ic te d r - igh t s inclu de- any oth e r - specif io - 
righto not inoono iotent with tho minimum righto in — (a) - (d) - 
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a bove - that ar e list e d - or described in a contract or in » 
lioenoc agreement made a part - of a contracts -* 

"Technical data", as used in this subpart, means 
recorded information, regardless of the form or method of 
recording, of a scientific or technical nature (including 
computer software documentation) . The term does not include 
computer software or data incidental to contract administra- 
tion, such as financial and/or management information. 

"Unlimited rights", as used in this subpart, means 
rights to use, duplicate, release, or disclose, technical 
data or computer software, in whole or in part, in any 
manner and for any [Government program, but not for 
commercial purposes] purpooc whatsoeve r, and to have or 
permit others to do so. 

"Unpublished", as used in this subpart, means that 
technical data or computer software has not been released to 
the public nor furnished to others without restriction on 
further use or disclosure. Delivery of othor than unlimit -e d - 
- righto - technical data or computer software to or for the 
Government under a contract does not, in itself, constitute 
release to the public. 

227.472 Acquisition Policy for Technical Data and Rights in 


Technical Data. 


16 . 


227.472-1 General. 

The acquisition of technical data and the rights to 
use that data requires a balancing of competing interests. 

(a) The Government's Interests . The Government has 
extensive' needs for many kinds of technical data and the 
rights to use such data. Its needs may exceed those of 
private commercial customers. Millions of separate items 
must be acquired, operated and maintained for defense 
purposes. Technical data are - requir ed- [used] for training 
of personnel, overhaul and repair, cataloging, standardiza- 
tion, inspection and quality control, packaging and logis- 
tics operations. Technical data resulting from research and 
development and production contracts mhofc b e- [are often] 
disseminated to many different users. The Government - muDb 
make[s] technical data widely available to increase competi- 
tion, lower costs and provide for mobilization. Finally ? 
[T]the Government [also] has an interest in encouraging 
contractors to develop new technologies and to improve 
existing technologies to satisfy Government and commercial 
needs. To encourage contractors and subcontractors to 
expend resources in developing applications of these 
technologies, it may bo [is] appropriate to allow them to 
exclusively exploit the technology. [The Government's 
ability to obtain technical data may be impaired unless 
restraint is exercised in attempting to obtain such data for 
competitive procurement.] 
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(b) The Contractor's Interests . Commercial and non — 
profit - organisation s- [Contractors and subcontractors] have 
property rights and economic interests in technical data. 
Technical data are often closely held in th e comm e rc i a l 
occto - r because their disclosure to competitors could [will] 
jeopardize the contractor's [or subcontractor's] competitive 
advantage. Public disclosure can cause serious cconomi -e 
hardship to the originating company. 

(c) The Balancing of [The Government's] Interests . 

(1) The Government's need for technical data and a 
contractor's [or subcontractor's] economic - interest [s] in it 
do not necessarily coincide. However, they may coincide. 
This is true in the case of innovative contractors [or 
subcontractor's] who can best be encouraged to develop items 
of military usefulness when their rights in such items are 
scrupulously protected. 

(2) The Government needs to encourage delivery of data 
essential for military needs, even though that data would 
not customarily be disclosed in commercial practice. When 
the Government pays for research and development, it hao an - 
efe d - igat -i en [may need] to foster technological progress [in 
defense programs] through wide dissemination of the informa- 
tion and, where [fair and] practicable, to provide [for 
competition.] competitive opportunitioo for oth e r — i nter e st ed 
parties -. [However, the Government's ability to obtain 
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technical data may be impaired unless restraint is exercised 
in attempting to obtain such data for competitive procurement.] 
(3) Acquiring, maintaining, storing, retrieving, 
protecting and distributing technical data are costly and 
burdensome for the Government. Therefore, it is necessary 
to avoid acquisition of unnecessary technical data. 

227.472-2 Establishing Minimum Government Needs. The 
Department of Defense shall obtain only the minimum 
essential technical data and data rights. In establishing 
the minimum Government needs, the following factors shall be 
considered: [(1) whether the item, component or process can 

be competitively acquired by form, fit' and function data, 
performance specifications, or by detailed design data; (ii) 
whether the repair or replacement parts will be commercial 
items (in which case rights in technical data should not be 
needed); (iii) whether the identical item, component, or 
process must be competitively acquired; and (iv) whether 
repair and overhaul work will be contracted out or performed 
in-house. In deciding when and how to acquire data and data 
rights, the Department of Defense shall use the least 
intrusive procedures in order to protect the contractor's 
and/or subcontractor's economic and property interests.] 
whether the item, component, or proce 9 s --- w - ill be --e ompet - l — 
tively ocqtH. - r - cd ; whether repair and overhaul work will - bo - 
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227 .472-3 Rights in Technical Data. There are three basic 

types of rights which apply to technical data delivered 
under contract to the Government. These are unlimited 
rights, limited rights, and Government purpose license 
rights. The Government [obtains] io entitled - fe e- unlimited 
rights in technical data as enumerated in (a) (1) below. The 
Government will obtain limited rights as discussed in 
(b) (1) below. Government purpose license rights may be 
established in accordance with (a)(2), (b)(2), or (c) below, 
(a) Unlimited Rights . 

(1) The Government io entitled to a f Ki , except as 
provided in paragraph (a)(2), will receive unlimited rights 
in [technical data specified to be delivered under contract 
to the Government as follows:] 

(i) Technical data pertaining to items, components, or 
processes which have been or will be developed exclusively 
with Government funds; 

(ii) Technical data resulting directly from performance 
of experimental, developmental, or research work specified 
as an element of performance under a Government contract or 
subcontract [, except technical data pertaining to items, 
components, processes or computer software developed 
exclusively at private expense]; 

(iii) Form, fit, and function data pertaining to [separ- 
ate] items, components, or processes prepared or required to 
be delivered under any Government contract or subcontract; 
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(iv) Manuals or instructional materials (other than de- 
tailed manufacturing or process data) prepared or required to 
be delivered under any Government contract or subcontract 
necessary for installation, operation, maintenance, or 
training purposes; 

(v) Technical data prepared or required to be 
delivered under any Government contract or subcontract and 
constituting corrections or changes to Government-furnished 
data or computer software; 

(vi) Technical data, which are otherwise publicly 
available, or have been released dr disclosed by the 
contractor or subcontractor, without restriction on further 
release or disclosure; 

(vii) Technical data in which the Government has 

obtained unlimited rights as a result of negotiations; [and] 

* 

(viii) Technical data previously delivered subject to 
[un] limited rights [.] or Government purpose lioenae right s 
which havo expired; — 

(ix) Technical data - delivered under the contract which, - 
at th e time - of delivery, — are not identified in the listing 
deaer i - bed - in-paragraph — (-k-) — of the olauoe at 252 * 227 - 7013 -. 

(2) Exception to Unlimited Richts - Government Purpose 
License Rights . 

(i) To encourage commercial utilization of 
technologies developed under Government contracts, the 
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Government may agree to accept technical data subject to 
Government purpose license rights (GPLR) . [that would 
otherwise be subject to unlimited rights.] The Government 
shall retain the royalty-free right to use, duplicate, and 
disclose data for Government purposes only and to permit 
others to do so for Government purposes only for a stated 
period of time-:- [or based on other objective criteria.] 

Aft er th e tim e p e rio d — has e - lap3ed/ — th e GPLR will - e xpir e a rrd- 
th e Governm e nt will be entitl e d to — [obtain] — unlimi 'be d 
r i g h t?. 

(ii) In cases where the Government would otherwise -be- 
entitled [obtain] be- unlimited rights, the contracting 
officer should not agreo [negotiate] to accept GPLR when — 

(A) Technical data are [very] likely to be used for 
competitive procurement involving large numbers of potential 
competitors, [and purchased items] , for items such as 
spares; and 

(B) Technical data must be published (e.g., to 
disclose the results of research and development efforts) . 

(b) Limited Rights . 

(1) Except as provided in paragraph (b)(2), the 
Government will obtain limited rights in 

[(i) technical data, listed or described in an agreement 
incorporated into the Schedule of this contract, which 
the parties have agreed will be furnished with limited 
rights; and 
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(ii)] unpublished technical data [delivered as an ele- 
ment of performance under a Government contract or subcon- 
tract] pertaining to items, components, or processes devel- 
oped exclusively at private expense; provided the data are 
properly marked with the limited rights legend [.] sftd- 7 — provi- 
d e d th e y are not -t e chnical data describ e d in paragraph (a) 
above -. 

(2) Exception to Limited Rights - Obtaining Greater 
Rights in Technical Data . 

(i) If the Government needs data rights [(determined 
pursuant to 227.472-2) 217.72 and 227 . 473-1 (b) ( 2) ( i) ] 
pertaining to items, components, or processes developed 
exclusively at private expense to develop alternative 
sources, the contracting officer may negotiate with the 
contractor or subcontractor [party asserting the rights] to 
acquire additional rights and technical assistance, wher e- 
appropriate -. [if such party cannot meet schedule and 
delivery requirements of the contract or subcontract, or, 
after cost/performance comparison between competing substi- 
tutes, it is determined that the [price] value - of the item, 
component or process based on [comparable] e oonomio order 
quantities is not fair and reasonable.] Before [seeking to 
negotiate] acquiring additional rights, the contracting 
officer should consider alternatives, such as- 

(A) Developing [performance, functional or design 
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requirements for] alternate items, components, or processes; 
or 

(B) [Identifying commercial substitutes; or] 

(C) Obtaining a commitment by the contractor or sub- 
contractor to [direct license] qualify additional-oourceo -. 
[(C) Encourage the party asserting the rights to license 
another source.] 

(ii) [If g]-G-reater rights in technical data [are to] 

■may be obtained by negotiation [^payment may be] of a lump 
sum fee, royalty, GPLR or other arrangement. Any greater 
rights shall [not be included in evaluation of the bid 
price] - bo '- stated -as a ceparato contract line item . The 
contracting officer shall not [commence negotiations to] 
acquire any greater rights unless — 

(A) There is a need for diccloourc outoido ■ th e- 

Government ; — and 

[(A) ]-f&f If the specific rights are required for com- 
petitive procurement, the anticipated savings from competi- 
tion are likely to exceed the [full] acquisition cost [s ‘to 
the Government] of the technical data and the rights therein 

(c) Rights in Technical Data Pertaining to Items , 
Components, and Process es Deve loped with Mixed Fun ding. 

As required by 10 U.S.C. 2320, [(a)(2)(E),] the 
contracting officer will negotiate rights in technical data 
ass ociated with [pertaining to] an item, component, or 
process [or subpart thereof] developed in part with 


24 . 


Government funds and in part with private expense (mixed 
funding) whenever a contractor provides the notice contained 
in 252.227-7035 or 252 . 227-7013 [J] with respect to such 
data. Absent the notice, the Government shall have 
unlimited righto in th e techni c al data and shall have met 
the obligation to negotiate. Negotiations shall begin at the 
earliest possible time and the results shall be incorporated 
into the contract, preferably at time of award, but in any 
event before delivery of the data. 

227.473 General Procedures. 

227.473-1 Procedures for Establishing rights in Technical 
Data. 

(a) Notification Requirements . 

(1) Background . The provision at 252.227-7035 and the 
clause at 252 . 227-7013 [ (J) ] require offerors and contractors 
to notify [to the extent feasible] the Government of any 
asserted restrictions on the Government's right to use or 
disclose technical data or computer software. This notice 
advises the contracting officer of the contractor's or any 
subcontractor's intended use of items, components, 
processes, or computer software that — 

(i) Have been developed exclusively at private expense; 
(ii) Have been developed in part at private expense; or 
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(iii) Embody technology developed. exclusively with Govern- 
ment funds for which the contractor or subcontractor requests 
the Government to grant exclusive commercial rights. 

(2) Preaward Notification . If a solicitation will 
result in a contract requiring delivery of technical data, 
the provision at 252.227-7035, Preaward Notification of 
Rights in Technical Data and Computer Software, shall be 
included in the solicitation. This provision requires 
the offeror [to the extent feasible] to identify items, 
components, processes or computer software which it intends 
to use and which would - [require such technical data to be 
delivered] result in delivery of technical -dat a to the 
Government with other than unlimited rights. Th e [This] 
notification [is] moot — be - acoompaniod by the ccrtif ioat - ie n 
described in (a) (4) below. 

(3) Postaward Notification . The Government needs 
continuing information about the contractor's intent to use 
items, components, processes or computer software that would 
result in delivery to the Government of technical data with 
other than unlimited rights. The clause at 252 . 227-7013 [ (J) ] 
requires the contractor to continue the notification process 
during performance of the contract [.] by notifying the - 
eont - ract ing of f ioe -r- prior to committing to the - use of - the 
privately developed item, — oomponcnt, proceoo or comput e r - 

e of twar -e. This notification [is] mu s t b e ■ accompanied by th e- 
oontrootor'o certification ao described in (a)(4) below. 
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(4) C crt if iea fe lon g fNotif icationsl . 

(i) If delivery of technical data is expected under a 
resultant negotiated contract, the provision at 252-227- 
7028, Requirement for Technical Data [Notification] 
Certification , shall be included in the solicitation. The 
provision requires the contractor to provide the following: 

(A) Identification of an existing contract or 
subcontract under which the technical data were delivered or 
will be delivered with other than unlimited rights, and the 
place of delivery; and 

(B) Identification of the limitation on the Govern- 
ment's right to use the data, including identification of 
the earliest expiration date for the limitation. [, if any.] 

(ii) If pursuant to the preaward or postaward notifi- 
cation procedures the offeror/contractor notifies the 
Government that technical data or computer software may be 
delivered with other than unlimited rights, then the notice 
must be accompanied by the [Notification] Cert if ica t i -en- at 
252.227-7038, "Listing and [Notification] Ce - rtif ication of 
Technology Developed with Private Funding." 

(iii) This [notification] certification ' authorizes the 
contracting officer to request additional information needed 
to evaluate the assertions. 

(iv) This certification [notification] assists the 
part i -es- [Government, oontraotor -- and - ouboontraoto - r e] to 
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negotiate [directly with the party asserting the] rights in 
technical data and computer software to be delivered to the 
Government with other than unlimited rights, but does not 
alter the rights of the parties which are contained in the 
clause at 252 .227-7037^- [unless it is so stated in the 
contract. (See 252.227-7013). If the Contracting Officer 
makes a decision regarding rights in technical data adverse 
to the rights asserted by a contractor or subcontractor, 
such contractor or subcontractor shall have the right to 
appeal the decision] . 

(b) Establishing Rights in Technical Data . 

(1) General . The contracting officer shall review 
and evaluate assertions contained in preaward or postaward 
notifications to determine the likely impact on the 
Government's ability to meet its needs. The contracting 
officer will then either — 

(i) Agree with the assertions-# — [within a reasonable 
time; ] 

(ii) Enter into negotiations [with the party asserting 
the right] to establish the respective rights of the 
parties #— o r [if negotiations are required in accordance with 
227.472-3 subsections (a)(2), (b)(2), (c) and 227.473- 
1 (b) (2) (ii) ] 

(iii) Determine that negotiations are not practicable, 
in which case the rights will be established in accordance 
with (d) below. 
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(2) Negotiations . 

(i) Negotiation Factors . [ ( Government funding 
involved ) 1 . [The Contracting Officer's negotiation 
objective shall be any of the standard rights ( See 227.472- 
3) or combinations thereof.] The contracting officer shall 
consider the following factors when negotiating rights [with 
the party asserting the rights] in technical data developed 
with mixed funding or v/hen the Government negotiates to 
relinquish rights[:] or to acquire greater righto -t 

(A) The acquisition strategy for the item o-r system— 
(including logistics support); 

(B) Whether the item or ■ oyotom (or related logistics 
support) will be competed; 

(C) Timing of such competition; 

(D) [The contractor's or subcontractor's intent to] 
Whether tho toohnol - ogy-can b e- commercialized-; 

(E) Funding contributions of the respective parties; 

(F) [Mobilization needs] Development -of alter nativ e- 
sources for industrial mobilization or other purpooo &; 

(G) Burden on the Government of protecting the 
contractor's [or subcontractor's] rights in technical data, 
[for the discrete development effort for which Federal funds 
were paid.] 

[(H) Encourage development of items partially at private 
expense.] 
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[ ( ii) Negotiation Factors . ( No Government fun ding 
involved ) ♦ The contracting officer shall consider the 
following factors when negotiating rights with the party 
asserting the rights in technical data developed exclusively 
at private expense: 

(A) Whether the party asserting the rights is able to 
satisfy established delivery or schedule requirements; 

(B) Whether, after cost/performance comparison between 
competing substitutes, the value for the item at economic 
order quantities is fair and reasonable. 

(C) Mobilization needs. 

Such negotiation attempts shall not be undertaken under 
this paragraph unless it is determined, after a finding upon 
a documented record that - 

(a) There is a need or requirement for disclosure of 
such technical data outside the Government for purposes such 
as reprocurement or evaluation of the item, component or 
process to which the technical data pertains; and 

(b) If the specific rights obtained are for repro- 
curement, then the anticipated net savings in competitive 
reprocurements from additional sources will significantly 
exceed the acquisition cost of the technical data and the 
rights therein.] 

-HrtH(iii)] Negotiation Situations . The following are 
examples of how the negotiation factors in (b) (2) (i) [and 
(ii)] above may be applied: 
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(A) When the Government does not have an immediate need 
to use the data [developed with some Government - mixed - funding] 
for competition and the contractor has not requested exclusive 
commercial rights in the data, the Government will negotiate 
to establish limited rights which, upon expiration of a time 
limitation, shall become unlimited rights. 

(B) Where the Government requires use of data for 
immediate competition, the contractor has requested exclu- 
sive commercial rights in -the data [developed exclusively 
with Government funds] (i.e., [the contractor or subcon- 
tractor intends to commercialize] t he -da - ta hao commorcia - 3 ? 
app - lioatio ft^ , and protecting the contractor's rights is not 
unduly burdensome on the Government, the contracting officer 
will negotiate GPLR which will expire after a specified 
period of time and become unlimited rights. 

(C) Where the Government requires immediate use of - the - 
data [developed exclusively with Government funds] for 
competition and the contractor has no interest in commer- 
cializing the data, the Government may negotiate to obtain 
unlimited rights. 

[(D) When the Government has an immediate need for an 
additional source of supply of an item, component or process 
developed exclusively at private expense, the contracting 
officer will negotiate to encourage the party asserting the 
rights to directly license another source.] 
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[(e) For study contracts not calling for development of 
items, components or processes, the Contracting Officer may 
predetermine that technical data developed at private 
expense may be submitted with limited rights. This is 
encouraged for contracts to further study and explore unique 
or valuable designs proposed by a contractor or subcontrac- 
tor. Such predetermination should be subject to the defini- 
tion of limited rights upon delivery under a development 
contract of essentially the same designs for items, 
components or processes developed under the contract.] 

4 i i i ) [ iv ) ] Negotiation of Time Periods . When time 
limitations - for cither GPIrR or limit e d right s- are negoti- 
ated, they shall be expressed in the contract as a date 
certain [or production of a certain number of units] and 
should normally be no less than one year nor more than five 
years after the [actual] eotiroato eP date of first production 
delivery to the Government of the item, component, process, 
or computer software [or subpart thereof developed in whole 
or in part with Government funds] to which the technical 
data-pertains . 

(A) The time limitations will be based on the 
following factors: 

(1) Relative funding contribution of the parties; 

(2) Anticipated date the technical data will be needed 
for competition; 

(3) The economic life of the technology; 
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(4) The contractor's or subcontractor's agreement to 
establish or assist in establishing additional sources of 
supply; 

fh) — 3% e burden on the Gov e rnment— in -- restrict- 3r ng - 
tHoeloouror 

(§) The [contractor's or subcontractor's intent to 
commercialize] - potential comm e rcial u see — o4 the technology; 

(B) Time limitations for G PL i L and -- limitod righto 
greater than five years may be negotiated to provide the 
contractor a reasonable opportunity to recover its private 
investment-r [ • 3 - if t- 

f-t) ¥ h e t e chnical ■ data - w - i - 1 - 1 not be - noodod for - 

competition; — and 

Longer pc r - iodo are appr o ved by the chi - ef of tho - 

e on - tract ing offic e-> 

(C) Time limitations for 4 - i - mited righto and GPL R may 
be extended-,-[ . ] -4§-* 

fi-) — Other int e r es ted parties have-not req - uooted aooooo 
to the technical data; 

The technical data need not bo - publicly dicoloood 

to-meot a - - specif ied Government need ? — and- 

(-3-) Th e contractor provides - adequate-oonoido - ration 

f o - r - remarking any technical - data with revised l e g e nd sr 
<4v> [ (v) ] Non-Standard- License Rights * Unlimited 
rights. Government purpose license rights, and limited 
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rights and combinations of [the first two] the se- rights 
(i.e., with time limitations) are considered standard 
license rights. All other license rights [which may be 
limited to use, release ahd disclosure on a limited basis to 
meet a specified need e.g. inspection and acceptance)] are 
considered non-standard license rights [but may be] 
ohall not-b^ negotiated [to meet specified Government 
needs.] ■ unlooc approv e d by th e h e ad of - -th e contracting 
activity * 

(c) Contract Documentation . 

(1) Listing. 

(i) The contracting officer shall incorporate into the 
contract [,or acknowledge as a part of a relevant subcon- 
tract,] a list of any items, components, processes, (and 
rights therein) to be delivered with other than unlimited 
rights . 

(ii) During the life of the contract, a bilateral" 
modification [s ] of the contract [, or relevant subcontract, 
are] « ay -b e appropriate to incorporate the privately 
developed items, components, processes, or computer software 
identified by the contractor under the notification pro- 
cedures. Also, during contract performance, changing 
conditions (e.g., schedule [configuration] or cost) [will 
probably] m a y - require - bilatera l modification of the list. f 
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(iii) By the time the technical data are delivered to 
the Government, the list -mus-t [should, to the extent 
possible] — 

(A) Identify the items, components, processes, or 
computer software to which the technical data pertains; 

(B) Identify or describe the technical data or computer 
software subject to other than unlimited rights; and 

(C) Identify or describe, as appropriate, the category 
or categories of Government rights, the agreed-to time 
limitations, or any special restrictions on the use or 
disclosure of the technical data or computer software [. 
and] 

[(D) Identify data, the status of which is still is 
dispute at the time of scheduled delivery, shall be 
delivered as limited rights data. Upon resolution its 
marking shall be appropriately modified, if necessary, at 
no additional charge to the Government.] 

[(iv) Any lower tier subcontractor required to deliver 
technical data in which he claims other than unlimited 
rights has a right of access to the contract list. If the 
data in which he claims other than unlimited is not on the 
contract list, or he is denied access to the contract list, 
such subcontractor is relived of his obligation to deliver 
such technical data until the data is on the contract list 
consistent with the subcontractor's claim or agreement.] 


(2) Standard Non-Disclosure Agreements . 

(i) Technical data subject to other than unlimited 
rights shall not be released outside the Government unless 
the release is subject to a prohibition against further 
release, use, or disclosure. If the data is subject to 
GPLR, [or any other use, release or disclosure restriction 
of technical data which the party asserting the rights has 
maintained] the recipient must sign the Standard Non- 
disclosure Agreement shown below. This Agreement must be 
executed by an official authorized to bind the [recipient] 
contractor . 

(ii) Nothing in this section impairs the rights of the 
[party asserting the rights] dove - lopcr of the dat - a and third 
parties from independently entering into agreements con- 
cerning commercial uses of the data. 

(iii) The contracting officer shall require each 
contractor [recipient] receiving- - data oubjeot to GPLR ' to 
execute the Standard Non-disclosure Agreement before receipt 

? i 

of the data. If a contractor has pr e vi o u s ly - signed a n 
agreement, — the - earliest agreement may b e provr d-e r K 

Standard Non-disclosure Agreement 

The undersigned, __ ( name) as the 

authorized representative of (company name) 

(hereinafter, "the [recipient] licens ee^ ) , requests 
[restrictive] technical data subject to Government Purpose 
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License Rights 


[or any other 


restrictive, non-disclosure legend (hereinafter "restrictive 
data"! to compete for, perform, or to prepare to compete 
for, or to perform Government contracts. In consideration 


therefore : 


[Recipient] agrees that the GPLR 


[restrictive] data identified in this agreement shall be 
used only for [the below specified] Government purposes: 


(2) Licensee - [Recipient] agrees to [promptly] provide 

\ 

written notice and a copy of -fcfc«- [this] non-disclosure 


agreement to the 


[party] whose name appears in 


the GPLR - [restrictive data] legend (hereinafter referred to 
as the "contractor") [and the Government office providing 


the restrictive data] whenever it receives 


[such] data. 


The notification shall identify the GPLR - [restrictive] data, 
the date and place of its receipt and the source from which 
[it] - the data - was received. 

(3) - Licenocc [Recipient] shall not, without [the] 
prior written permission of the contractor, provide or 
disclose any GPLR - [restricted] data to any other company, 
person or entity, except its subcontractors. [, essential 
for performance of the work and then only after such] Th e • 
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I rir eonoec agroeo not to dioolooo CPLR da - ta to any oubcon - 
fc - r - actor or potential subcontractor unlooc th e- subcontractor 
or potential subcontractor has [first] executed [this] -the 
Standard Non-disclosure Agreement. [appropriately amended 
for the names of the parties] . 

(4) -fc ioonooo [Recipient] agrees not to use GPI/ ft [such] 
data for [any] commercial purposes. 

(5) -tr iooncoe [Recipient] agrees to adopt operating 
procedures and physical security measures designed to 
protect GPLR [such] data from disclosure or release to 
unauthorized third parties. 

(6) - biconooo - [Recipient] agrees to indemnify the 
Government, its agents and employees from all liability 
arising out of, or in any way related to, the misuse or 
unauthorized disclosure by the Ir i -e en a ce ' [recipient], its 
employees or agents of any GP fa- R - [such] data it received, 
ij- i - ecnooo [Recipient] will hold the Government, its agents 
and employees, harmless against any claim or liability, 
including attorney fees, costs and expenses, arising out of 
the misuse or unauthorized disclosure of any GPLR [such] 
data supplied to the l - iconoec ' [recipient] hereunder. 

[(7) Recipient shall not be liable for use or disclo- 
sure or any such Proprietary Information if it can establish 
by contemporaneous, clear, and convincing written evidence 


that the same: 
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(a) is or becomes a part of the public knowledge or 
literature without breach of this Agreement by the receiving 
party; or 

(b) is known to the receiving party without 
restriction as to further disclosure when received; or 

(c) is independently developed by the receiving party, 
and was not acquired directly or indirectly under any 
secrecy obligation from the originating party; or 

(d) becomes known to the receiving party from a third 

party who had a lawful right to disclose it and without 

( 

breach of this Agreement; or 

(e) is disclosed by the originating party to a third 
party, including the United States Government, without 
restriction as to further disclosure. 

Specific Proprietary Information shall not be deemed to 
be available to the public or in the possession of the 
receiving party merely because it is embraced by more 
general information so available or in the receiving party's 
possession. 

(8) Notwithstanding the prohibition of nondisclosure 
set forth herein, each party may disclose the Proprietary 
Information of the other party to the United States 
Government during the term of this Agreement for the 
purposes set forth in Paragraph 1, but then only if marked 
with the appropriate restrictive legend in accordance with 
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FAR 52.215-12 or DoD FAR Supplement 252.227-7013, as 
applicable . ] 
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[ ( 9) ]■ ( 6) - This agreement shall be effective [until 
such] only for so -long as th e data r e m a- i ns [is] -unpublished 
[in the public domain without a breach of this agreement] 
(or until [such restrictive] the GPLR legend expires) . 

Signed this day of , 19 . 


fc-i- eon - 300 [Recipient] 

(d) Negotiation Impracticable . 

(1) The contracting officer may determine that negoti- 
ations are impracticable when there are numerous offerors or 
when an award must be made under urgent circumstances. This 
determination must be approved by the [head] ohie - f of the 
contracting office. In such cases the contracting officer 
will notify the contractor [and any affected subcontractor 
or lower-tier supplier.] The contracting officer's noti- 
fication shall provide that if, after receiving the notice, 
the contractor [or subcontractor] elects to use the item, 
component, or process that is asserted to be developed in 
part at private expense, it shall provide written notice to 
the contracting officer. In that event, the contracting 
officer [may submit to the contractor, or affected subcon- 
tractor, suggested] s hall inoort -- a provision in the contrac -t 
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providing procedures for subsequent negotiation of the 
respective rights of the parties. 

(2) Data rights need not be negotiated for small 
purchases and contracts awarded using sealed bidding. 

[(3) Negotiations on data rights shall be concluded at 
such time that the contractor or subcontractor so declares.] 
[(4) Any lower tier subcontractor required to deliver 
technical data in which he claims other than unlimited 
rights has a right of access to the contract list. If the 
data in which he claims other than unlimited is not on the 
contract list, or he is denied access to the contract list, 

such subcontractor is relived of his obligation to deliver 

\ 

such technical data until the data is on the contract list 
consistent with the subcontractor's claim or agreement.] 

(e) Contract Clause . The contracting officer shall 
insert the basic data clause at 252.227-7013, [(entitled 
"Rights in Technical Data and Computer Software")], in 
solicitations and contracts when technical data is specified 
to be delivered or computer software may be originated, 
developed, or delivered, provided that [flowdown is 
authorized by law] such clause shall not be used in 
solicitations and contracts — 

(1) When existing works are to be acquired in 
accordance with 227.277; 
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(2) When special works are to be acquired in 
accordance with 227.476; 

(3) When the work will be performed by foreign sources 
in accordance with 227.475-5; and 

(4) For architect-engineer services or construction in 
accordance with 227.478. 

227.473-2 Prohibitions. 

(a) In accordance with 10 U.S.C. 2320(a) (1) , a 
contractor or subcontractor may not be prohibited from 
receiving from a third party a fee or royalty for the use of 
technical data pertaining to an item, component, or process 
developed exclusively at private expense by the contractor 
or subcontractor, except as otherwise specifically provided 
by law. 

[A contractor's or subcontractor's rights or the 
Government's rights with respect to patents or copy rights 
or any other right in technical data otherwise established 
by law may not be impaired.] 

-(b)(1) In accordance with 10 U.S.C. 2320(a)(2)(F), a 
contractor or subcontractor (or a prospective contractor or 
subcontractor) may not be required, as a condition of being 
responsive to a solicitation or as a condition for the award 
of a contract or subcontract — 
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(1) To sell or otherwise relinquish to the United 
States any rights in technical data beyond those [limited 
rights] to which the Government is entitled under 10 U.S.C. 
2320(a)(2)(C) and (D) ; or 

(ii) To refrain from offering to use, or from using, 
an item, component, or process [developed by a contractor or 
subcontractor exclusively at private expense] to which the 
contractor [or subcontractor] is entitled to restrict the 
Government’s rights in technical data under 10 U.S.C. 
2320(a)(2)(B). 

(2) It ie permicoiblo to evaluate cuch factors ao th e- 
impact - lif -e- cycl e- GOsts of limitations on tho Cover ma e n t - 1 6- 
abilifcy fco - u se or -c h i r oelooc - the technical d a t a-? — Further 
[N]-nothing prohibits agreements which provide the Government 
with greater rights than it would otherwise be entitled to, 
for a fair and reasonable price (see 227 . 472-3 (b) (2) ) . 

(c) Prime contractors and higher-tier subcontractors 
are prohibited from using their power to award subcontracts 
as economic leverage to acquire rights in technical data 
from their subcontractors-?— [by violation of the prohibitions 
in subparagraphs (a) and (b) above, or otherwise.] A sub- 
contractor, who would have the right pursuant to 227.472- 
3(b) [10 U.S.C. 2320(a)(2)(B) and (F) ] to furnish technical 

data with limited rights, may furnish data directly to the 
Government rather than through the prime contractor. 


227.473-3 Marking and Identification Requirements. 


(a) Clauses . The contracting officer shall include 
the clauses at 252.227-7018 and 252.227-7029 in all 
contracts which also contain the clause at 252.227-7013. 
These clauses contain marking requirements for technical 
data and computer software and related procedures. 

(b) Contractor Markina Procedures . The contractor's 
procedures required under the clause at 252.227-7018 shall 
be reviewed by the contract administration office [»] and the 
contracting officer may withhold payments under the clause 
at 252.227-7030 for failure to establish, maintain and 
follow adequate marking procedures. 

(c) Unmarked Technical Data . Technical data received 
with no restrictive markings are deemed to be furnished with 
unlimited rights. However, within six months after delivery 
of such data, the contractor [or subcontractor] may request 
permission to place restrictive markings on the data at its 
own expense. The contracting officer may approve the 
request if the contractor — 

(1) Demonstrates that the omission was inadvertent; 

(2) Establishes that the use of the markings is 
authorized; and 

(3) Relieves the Government of liability with respect 
to the technical data. 
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(d) Unjustified markings . If the contracting officer 
believes that restrictive markings are not justified, the 
contracting officer will follow the procedures in 227.473-4 
and the clause at 252.227-7037. 

(e) Non-Conforming Markinas . If technical data which 
the contractor is authorized by the contract to furnish with 
restrictive markings is received with non-conforming markings, 
the technical data shall be used according to the -p- r - o p c p 
restriction, and the contractor shall be required to correct 
the markings to conform with the contract. Copyright notices, 
which conform to the requirement in 17 U.S.C. 401 and 402 are 
not considered restrictive markings. If the contractor fails 
to correct the markings within 60 days after notice, Govern- 
ment personnel may correct the [improper] markings at the 
contractor's expense, notify the contractor in writing, and 
thereafter may use the technical data accordingly. 

227.473-4 Validation of Restrictive Markings on Technical 
Data. 

(a) General . The clause at 252.227-7037 sets forth 
rights and procedures pertaining to the validation of 
restrictive markings asserted by contractors and subcontrac- 
tors on deliverable technical data and shall be included in 
all solicitations and contracts which require the delivery 
of technical data. The Government should review the 
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validity of any asserted restriction on technical data 
deliverable under a contract. This review should be 
accomplished before acceptance of the technical data, but no 
later than three years after final payment or three years 
after delivery of the technical data to - the Governme nt -7 
[their next higher-tier contractor] whichever is later. The 
contracting officer may challenge restrictive markings if 
there are reasonable grounds to question their validity but 
only if the three-year period has not expired. However, the 
Government may challenge a restrictive marking at any time 
if the technical data (1) is publicly [ally] available; (2) 
has been furnished to the United States without restriction; 

s ■ 

or (3) has been otherwise made available without restriction. 
Only th e contracting officer’s final decision resolving a - 
formal - challeng e constitut e s "validation" a s addr e&se d - in 1£ > 
U . - S t C ; — 2 3- 21 . — A d e cision by the Government not — fro — ehallongo 
a r e str 4 ctiv e marking or acs e rt e d r e st r - i - e - t ion do es ■ not 
'e ofretifeute "validation" . 

(b) Prechallenoe Request for Information . 

(1) Prior to making a written determination to chal- 
lenge, the contracting officer must - [may] request the con- 
tractor or subcontractor to furnish information explaining 
the basis for any asserted restriction. If this information 
is incomplete, [specific] additional justification shoulx5- 
[may] be requested-*— [ , or appropriate Government personnel 
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may inspect appropriate records at the contractor's or 
subcontractor's location of the records.] The contracting 
officer choul d- [must] provide a reasonable time for 
submission of the required data. 

(2) The contracting officer should request advice from 
the cognizant Government activity having interest in the 
validity of the markings. 

(3) If the contracting officer, after reviewing all 
available information, determines that reasonable grounds 
[(defined in Clause 252.227-7037)1 exist to question the 
current validity of a restrictive marking, and that 
continued adherence to the marking would make subsequent 
competition impracticable or if the contractor or 
subcontractor fails to re s pond to -the prcchallcn ge requeofe 
within a roaeonablo p e ri - cxi , the contracting officer [may 
consider challenging] ohall - challeng e the restriction 
following the procedures in the clause at 252.227-7037. 
[Reasonable grounds, for the purpose of a challenge means 
more than a mere suspicion exists (something akin to 
probable cause) to question the current validity and 
impracticality of competition.] 

227.473-5 Remedies for Noncomplying Technical Data. 

(a) When data does not comply with the contract, the 
contracting officer should consider all [available] 
remedies. These remedies include reduction of progress 
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payments, withholding final payment, contract termination, 
and a reduction in contract price or fee. 

(b) The clause at 252.227-7030, Technical Data — 
Withholding of Payment, is designed to assure timely 
delivery of technical data and shall be included in 
solicitations and contracts requiring delivery of technical 
data. Unless the [contracting officers deems] cont r ac t 
■ gpooif ieo a lesser withholding [amount is appropriate] 
limit , the clause permits withholding up to 10 percent of 
the o e ntraot price, [of the deficient data.] The 
contracting officer shall determine the amount to be 
withheld after considering the estimated value of the 
technical data to the Government. Payment shall not be 
withheld when non-delivery results from causes beyond the 
control and without the fault or negligence of the 
contractor— [or subcontractor.] 

(c) If delivery of technical data is required, the 
clause at 252.227-7036, Certification of Technical Data 
Conformity, shall be included in solicitations and any 
resultant contract. 

227.473-6 Reserved. 


227.474 Reserved. 
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227. 47 5 Other Procedures. 

227.475-1 Data Requirements. 

(а) The clause at 252.227-7031, Data Requirements, 
shall be included in all solicitations and contracts, except 
that the clause need not be included in — 

(1) any contract or order less than $25,000; 

(2) any contract awarded to a contractor outside the 
United States, except those awarded under Subpart 225.71, 
Canadian Purchases; 

(3) any research or exploratory development contract 
when reports are the only deliverable item(s) ; 

(4) any service contract, when the contracting officer 
determines that the use of the DD Form 1423 is impractical; 

(5) any contract under which construction and 
architectural drawings and specifications are the only 
deliverable items; 

(б) any contract for commercial items when the only 
deliverable data is such an item, or would be packaged or 
furnished with such items in accordance with customary trade 
practices; or 

(7) any contract for items containing potentially 
dangerous material requiring controls to assure adequate 
safety, when the only deliverable data is the Materials 
Safety Data Sheet (MSDS) required by the clause at FAR 


52.223-3. 
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(b) The clause at 252.227-7031, Data Requirements, 
states that the contractor is required to deliver only data 
listed on the DD Form 1423 and data deliverable und e r 
claus e s pr es crib e d - in th e TAR and DFARO. 

227.475-2 Deferred Delivery and Deferred Ordering. 

(a) General . Technical data and computer software is 
expensive to prepare, maintain and update. By delaying the 
delivery of technical data or software until needed, storage 
requirements are reduced and the probability of using 
obsolete technical data and computer software is decreased. 
Purchase of technical data and computer software which may 
become obsolete because of hardware changes is also 
minimized. 

(b) Deferred Delivery . When the contract requires 
delivery of technical data or computer software, but does 
not contain a time for delivery, the clause at 252.227-7026 
"Deferred Delivery of Technical Data and Computer Software", 
shall be included in the contract. The clause permits the 
contracting officer to require the delivery of data identi- 
fied [on the DD 1423] as "deferred delivery" data at any 
time until two years after acceptance by the Government of 
all items (other than data or computer software) under the 
contract or contract termination, whichever is later. The 
obligation of subcontractors to deliver such technical data 
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expires two years after the date the prime contractor 
accepts the last item from the subcontractor for use in the 
performance of the contract. The contract must specify 
which technical data or computer software will be subject to 
deferred delivery. The contracting officer should provide 
sufficient notice to permit timely delivery of the technical 
data or computer software. 

(c) Deferred Ordering . When a potential need exists 
for technical data or computer software [and has been docu- 
mented under 227.473— 1(b) (2) ,] , but a firm requirement is 
not established, the clause at 252.227-7027, "Deferred 
Ordering of Technical Data or Computer Software", should 
be included in the contract. Under this clause, the con- 
tracting officer may order any technical data or computer 
software that [was required and paid for as a separate line 
item as an element] of performance under the Government 
contract [or subcontract.] If the clause at 252.227-7027 is 
exercised, then negotiations for rights in technical data 
will commence in accordance with 227.473-1 for preaward if 
the technical data is not on the listing incorporated in the 
contract.] has been - generated ao part of the p e rformance of 
the contraofe -% The contracting officer may order technical 
data or computer software under this clause at anytime until 
three years after acceptance of all items (other than 
technical data or computer software) under the contract or 
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contract termination, whichever is later. The obligation of 
subcontractors to deliver such technical data or computer 
software expires three years after the date the contractor 
accepts the last item under the subcontract. When the data 
and computer software is ordered, the delivery dates shall 
be negotiated and the contractor compensated for converting 
the technical data or computer software into the prescribed 
form. Compensation to the contractor shall not include the 
cost of technical data or computer software which the 
Government has already paid for. 

227.475- 3 Warranties of Technical Data. 

The factors contained in Subpart 246.7, Warranties, 
shall be considered in deciding whether to include 
warranties of technical data. The basic technical data 
warranty clause is set forth in the clause at 252.246-7001. 
There are two alternates to the basic clause. The basic 
clause and appropriate alternate should be selected in 
accordance with Section 246.708. 

227.475- 4 Delivery of Technical Data to Foreign Government. 

When the Government proposes to make technical data 

[(other than detailed manufacturing or process data)] subject 
to limited rights available for use by a foreign Government, 
it will, to - th e- maximum— e x- tent practicable ', give reasonable 
notice to the contractor or subcontractor asserting rights 
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in the technical data. Any release shall be subject to a 
prohibition against further release, use or disclosure. 

227.475- 5 Overseas Contracts With Foreign Source. 

The clause at 252.227-7032, Rights in Technical Data 
and Computer Software (Foreign) , should be used in solici- 
( tations and contracts with foreign sources when the 

Government will acquire unlimited rights in all deliverable 
technical data, and computer software. However, the clause 
shall not be used in contracts for special works (see 
section 227-476) , contracts for existing works (see section 

227-477) , or contracts for Canadian purchases (see Subpart 

\ 

225.71, Canadian Purchases). However, the clause at 
252.227-7013, "Rights in Technical Data and Computer 
Software", shall be used whenever the rights to be obtained 
are those which would be obtained if contracting with United 
States firms. Either clause may be modified to meet the 
peculiar requirements of the foreign acquisition; Provided , 
it is consistent with sections 227.472 and 227.481. 

227.475- 6 Reserved. 

227.475- 7 Reserved. 

227.475- 8 Publication for Sale. 
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Alternate I of the clause at 252.227-7013, Rights in 
Technical Data and Computer Software, may be used in 
research contracts when the contracting officer determines, 
in consultation with counsel, that public dissemination by 
the contractor: 

(a) Would be in the interest of the Government; 

(b) Would be facilitated by the Government relinqui- 
shing its right to publish the work for sale, or to have 
others publish the work for sale on behalf of the Govern- 
ment. 

227.476 Special Works. 

(a) The clause at 252.227-7020, Rights in Data — 
Special Works, shall be used in all contracts where the 
Government needs ownership and control of the work to be 
generated under the contract. Examples include: 

(1) Production of audiovisual works including motion 
pictures; 

(2) Television records with or without accompanying 
sound ; 

(3) Preparation of motion picture scripts, musical 
compositions, sound tracks, translations, adaptations, and 
the like; 

(4) Histories of the respective Departments for 
services or units thereof; 
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(5) Works pertaining to recruiting, morale, training, 
or career guidance; 

(6) Works pertaining to the instruction or guidance of 
Government officers and employees in the discharge of their 
official duties; and 

(-7-) Production of - t -e chnical r e port s and -s tudi es . - 

(b) Contracts for audiovisual works may include 
limitations in connection with music licenses, talent 
releases, and the like which are consistent with the purpose 
for which the works are acquired. 

227.477 Contracts for Acquisition of Existing Works. 

(a) Acquisition of Existing Works . 

(1) The clause at 252.227-7021, Rights in Data — 
Existing Works, shall be used in contracts exclusively for 
the acquisition of existing motion pictures, television 
recordings, or other audiovisual works. The contract may 
contain limitations consistent with the purposes for which 
the material covered by the contract is being acquired. 
Examples of these limitations are — (1) means of exhibition 
or transmission; (ii) time; (iii) type of audience; and (iv) 
geographical location. The indemnity language in paragraph 
(c) of the clause may be modified to be consistent. 

(2) In contracts which call for the modification of 
existing motion pictures, television records, or other 


audiovisual works through editing, translation, or addition 
of subject matter, the clause at 252.227-7020, Rights in 
Data — Special works, appropriately modified, shall be used. 

(b) Off-the Shelf Acquisition of Books and Similar 
Items . 

Unless the right to reproduce technical data is an 
objective of the contract, no contract clause prescribed in 
this part need be included in contracts solely to acquire 
data, other than motion pictures, which exist before the 
start of the acquisition (such as the off-the-shelf 
acquisitions of existing products) . 

227-478 Architect-Engineer and Construction Contracts. 

227.478- 1 General. 

This section sets forth policies and procedures, 
pertaining to data, copyrights, and restricted designs 
unique to the acquisition of construction and architect- 
engineer services. 

227.478- 2 Acquisition and Use of Plans, Specifications, 
and Drawings. 

( a ) Architectural Designs and Data Clauses for 
Architect-Engineer or Construction Contracts . 

(1) Plans and Specifications as As-Built Drawings . 
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(1) Except as provided in (a) (1) (ii) below, use the 
clause at 252.227-7022, Government Rights (Unlimited), in 
solicitations and contracts for architect-engineer services 
and for construction involving architect-engineer services, 

(ii) When the purpose of a contract for architect- 
engineer services or for construction involving architect- 
engineer services is to obtain a unique architectural design 
of a building, a monument, or construction of similar 
nature, which for artistic, aesthetic or other special 
reasons the Government does not want duplicated, the 
Government may acquire exclusive control of the data 
pertaining to design by including the clause at 252.227- 
7023, Drawings and Other Data to Become Property of 
Government, in solicitations and contracts. 

(2) Shop Drawings for Construction . The Government 
shall obtain unlimited rights in shop drawings for 
construction. In solicitations and contracts calling for 
delivery of shop drawings, include the clause at 252.227- 
7033, Rights in Shop Drawings. 

227.478-3 Contracts for Construction Supplies and Research 
and Development Work. 

The provisions and clauses required by this section 
shall not be used when the acquisition is limited to either 
(a) construction supplies or materials, (b) experimental. 
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developmental, or research work, or test and evaluation 
studies of structures, equipment, processes, or materials 
for use in construction; or (c) both. 

227.478- 4 Reserved. 

227.478- 5 Approval of Restricted Designs. 

The clause at 252.227-7024, Notice and Approval of 
Restricted Designs, may be included in architect-engineer 
contracts to permit the Government to make informed 
decisions concerning noncompetitive aspects of the design. 

227.479 Small Business Innovative Research Program (SBIR 
Program) . 

(a) Public Law 97-219, "Small Business Innovation 
Development Act of 1982", requires the Department of Defense 
to establish a Small Business Innovation Research program 
(SBIR Program) . Small Business Administration (SBA) Policy 
directive No. 65-01 provides guidance on the program. 

(b) (1) Data and computer software generated under an 
SBIR program contract shall not be disclosed outside the 
Government for two years after contract completion, except — 

(i) When necessary for program evaluation, or 
(il) When the contractor consents in writing to 
additional disclosure. 
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(2) Upon expiration of the period of non-disclosure, 
the Government shall have a nonexclusive, worldwide, 
royalty-free license in technical data and computer software 
for Government use. 

(c) Copyrights in technical data and computer software 
generated under an SBIR program contract shall, when agreed 
to in writing by the contracting officer, be owned by the 
contractor. The Government should obtain a royalty-free 
license under any copyright. Each publication of copy- 
righted material should contain an appropriate acknowledge- 
ment and disclaimer statement. 

(d) The clause at 252.227-7013, Rights in Technical 
Data and Computer Software, with its Alternate II, shall be 
included in all contracts awarded under the SBIR program 
which require delivery of technical data or computer 
software . 

227.480 Copyrights. 

(a) In general, the copyright law gives an owner o-f 
copyright the exclusive rights to — 

(1) Reproduce the copyrighted work; 

(2) Prepare derivative works; 

(3) Distribute copies or phonorecords to the public; 

(4) Perform the copyrighted work publicly; and 

(5) Display the copyrighted work publicly. 
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(b) Any material that is protected under the copyright 
law is not in the public domain, even though it may have 
been published. Acts inconsistent with the rights in (a) 
above may not be exercised without a license from the 
copyright owner. 



227.481 Acquisition of Rights in Computer Software. 


* ★ ★ ie it 
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227.482 Reserved. 


PART 252 — SOLICITATION PROVISIONS AND CONTRACT CLAUSES. 


[252.227-7013 Rights in Technical Data and Computer Software. 


252.227- 7014 

252.227- 7015 

252.227- 7016 

252.227- 7017 

252.227- 7018 


Reserved. 

Reserved. 

Reserved. 

Reserved. 

Restrictive Markings on Technical Data (APR. 


252.227- 7019 

252.227- 7020 

252.227- 7021 

252.227- 7022 

252.227- 7023 

252.227- 7024 

252.227- 7025 

252.227- 7026 

252.227- 7027 

252.227- 7028 

252.227- 7029 

252.227- 7030 

252.227- 7031 

252.227- 7032 

252.227- 7033 

252.227- 7034 

252.227- 7035 

252.227- 7036 

252.227- 7037 

252.227- 7038 


1988) . 

Identification of Restricted Rights Computer 
Software. 

Rights in Data — Special Works. 

Rights in Data — Existing Works. 

Government Rights (Unlimited) . 

Drawings and Other Data to Become Property of 
the Government. 

Notice and Approval of Restricted Designs. 

Reserved. 

Deferred Delivery of Technical Data or 
Computer Software. 

Deferred Ordering of Technical Data or 
Computer Software. 

Requirement for Technical Data Certification. 

Identification of Technical Data. 

Technical Data — Withholding of Payment. 

Data Requirements. 

Rights in Technical Data and Computer Software 
(Foreign) . 

Rights in Shop Drawings. 

Patents — Subcontracts. 

Preaward Notification of Rights in Technical 
Data and Computer Software. 

Certification of Technical Data Conformity. 

Validation of Restrictive Markings on 
Technical Data. 

Listing and Certification of Development of 


Technology (APR 1988).] 


3. Sections 252.227-7013, 252.227-7018 through 

252.227- 7024, 252.227-7026 through 252.227-7033 and 252.227- 
7035 through 252.227-7037 are revised; sections 252.227-7016, 

252.227- 7017, and 252.227-7025 are removed and reserved; and 
section 252.227-7038 is added to read as follows: 


252.227-7013 Rights in Technical Data and Computer Software. 

As prescribed at 227 .472-3 (e) [227 . 473-1 (e) ] and 
227.479(d), insert the following clause: 

RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE (APR 1988) 

(a) Definitions . 

(1) "Commercial computer software", as used in this 
clause, means computer software which is used regularly for 
other than Government purposes and is sold, licensed, or 
leased in significant quanfcifc -ir eo to the general public [.] -at 
e stablished market or catalog - prices % 

(2) "Computer", as used in this clause, means a data 
processing device capable of accepting data, performing 
prescribed operations on the data, and supplying the results 
of these operations; for example, a device that operates on 
discrete data by performing arithmetic and logic processes 
on the data, or a device that operates on analog data by 
performing physical processes on the data. 

(3) "Computer data base", as used in this clause, 
means a collection of data in a form capable of being 
processed and operated on by a computer. 

(4) "Computer program", as used in this clause, means 
a series of instructions or statements in a form acceptable 
to a computer, designed to cause the computer to execute an 

j 

operation or operations. Computer programs include 
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operating systems, assemblers, compilers, interpreters, data 
management systems, utility programs, sort-merge programs, 
and ADPE maintenance/diagnostic programs, as well as 
applications programs such as payroll, inventory control, 
and engineering analysis programs. Computer programs may be 
either machine-dependent or machine-independent, and may be 
general-purpose in nature or be designed to satisfy the 
requirements of a particular user. 

(5) "Computer software", as used in this clause, means 
computer programs and computer data bases. 

(6) "Computer software documentation", as used in this 
clause, means technical data, including computer listings 
and printouts, in human-readable form which (i) documents 
the design or details of computer software, (ii) explains 
the capabilities of the software, or (iii) provides 
operating instructions for using the software to obtain 
desired results from a computer. 

(7) "Data", as used in this clause, means recorded 
information, regardless of form or method of the recording. 

(8) "Detailed design data", as used in this Clause, 
means technical data that describes the physical configura- 
tion and performance characteristics of an item or compo- 
nent in sufficient detail to [enable] ensure that an item or 

; component produced in accordance with the technical data 
will [to] be essentially identical to the original item or 
component. 
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(9) "Detailed manufacturing or process data", as used 
in this clause, means technical data that describes the 
steps, sequences, and conditions of manufacturing, proces- 
sing or assembly used by the manufacturer to produce an item 
or component or to perform a process. 

(10) "Developed", as used in this clause, means that 
the item, component, or process exists and is workable. 

Thus, the item or component must have been constructed [in 
nearly every case] or the process practiced. Workability 

is generally established when the item, component or process 
has been analyzed or tested sufficiently to demonstrate to 
reasonable people skilled in the applicable art that there 
is a high probability that it will operate as intended [and 
considered a part of its development.]. Whether, how much , 
and— w - ha - t type -of - analysis or testing is required to 
establish workability depends on the nature of the item, 
component, or process, and the state of the art. To be 
considered "developed", the item, component, or process need 
not be at the stage where it could be offered for sale or 
sold on -the commercial - mark et , nor must the item, component 
or process be actually reduced to practice within the 
meaning of Title 35 of the United States Code. 

(11) "Developed Exclusively with Government Funds", as 
used in this clause, means, in connection with an item. 
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component, or process, that the [direct] cost of development 
was dirootl y paid for in whole by the Government [and] 
that— fc -he- development was required [specified] as an element 
of performance under a Government contract or subcontract. 

(12) "Developed Exclusively at Private Expense", as 
used in this clause, means in connection with an item, 
component, or process, that no part of the [direct] cost of 
development was paid for by the Government [. ] and that the 
d e v e lopm en t— was not required ao an element of performance - 
under — a ■ Government - contract or cuboontraot . Independent 
research and development and bid and proposal costs, as 
defined in FAR 31.205-18 (whether or not included in a 
formal independent research and development program) , are 
considered to be at private expense. Indirect oooto are 
of d e v e lopm e nt ar e conaidcred Government funded when 
deve lopment — wao - required ac an cloment-of performance in a 

Government contr a c t — or subcontract -. Indirect cost s- ar e 

e onsid e r -e d— f u nded at private expense when development wao 
not req e -irod - as an element of performance under — a Government 
contract - or cuboontraot * [When, in applying these criteria, 
the entire item, component or process doesn't qualify as 
"Developed Exclusively at Private Expense", then separate 
elements thereof which do meet the criteria shall be deemed 
to qualify; such a separate element can be an existing 
conceptual design which is focal to the workability of the 
item, component or process.] 
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(13) "Form, fit, and function data", as used in this 
clause, means technical data that describes the required 
overall physical, functional, and performance characteris- 
tics, (along with the qualification requirements, if appli- 
cable) of an item, component, or process to the extent 
necessary to permit identification of physically and 
functionally interchangeable items. 

(14) "Government purpose license rights' (GPLR) , as 
used in this clause, means [the Government may] righto ■ t e- 
-e&e, duplicate, or disclose data [to a licensee according to 
the terms of its license] (and in the SBIR program, computer 
software), in whole or in part and in any manner, for 
Government purposes only, and to have or permit others [the 
licensee] to [utilize such data] do so - for Government 
purposes only. Government purposes include competitive 
procurement, but do not include the right to have or permit 
[licensees] oth e r -a to use technical data (and in the SBIR 
Program, computer software) for the commercial purposes. 

(15) "Limited rights", as used in this clause, means 

rights to use, duplicate, or disclose technical data, in 
whole or in part, by or for the Government, with the express 
limitation that such technical data shall not, without the 
written permission of the party asserting limited rights, 
be: [ ( i ) ] released or disclosed outside the Government; 

[ ( i i ) ] used by the Government for manufacture, or in the 
case of computer software documentation, for preparing the 


same or similar computer software; [ ( i i i ) ] or used by a 
party other than the Government, except when: 

(i) Release, disclosure, or use is necessary for 
emergency repair or overhaul; [where the item, component or 
process concerned is not otherwise reasonably available to 
enable timely performance of work] provided that the 
release, disclosure, or use outside the Government shall be 
made subject to a [written] prohibition against further use, 
release, or disclosure, and that the party asserting limited 
rights be [promptly] notified [in writing] by the con- 
tracting officer of such release, disclosure, or use [and 
receive a copy of the nondisclosure agreement]; or 

(ii) Release or disclosure to a foreign Government that 
is in the interest of the United States and is required for 
evaluational or informational purpose under the conditions 
of (a) above, except that the release or disclosure may not 
include detailed [design,] manufacturing or process data. 

(16) "Required as an Element of Performance Under a 
Government Contract or Subcontract", as used in this clause, 
means, in connection with the development of an item, 
component, or process, that the development. was specified in 
a Government contract or subcontract [. ] e-r— that the develop- 
m e nt was neces s ary ■ for performance of q G o vernment contract 
o - r - oubeontra - Gk . 
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(17) "Restricted rights", as used in this clause, 
means rights that apply only to computer software, and 
include, as a minimum, the right to — 

(i) Use computer software with the computer for which 
or with which it was acquired, including use at any 
Government installation to which the computer may be 
transferred by the Government; 

(ii) Use computer software with a backup computer if 
the computer for which or with which it was acquired is 
inoperative; 

(iii) Copy [reasonable numbers of] computer programs for 

safekeeping (archives) or backup purposes; and 

\ 

(iv) Modify computer software, or combine it with other 
software, subject to the provision that those portions of 
the derivative software incorporating restricted rights 
software are subject to the same restricted rights. 

In addition, — reot - r - i - otcd righto includ e any ot - h e r 
spooi - fic righto not incons i stent — with th e minimum rights in 
(a) (17) ( i) — (-iv-) — above ■ that arc liotod or d e scribed in th e- 
eon traet-o - r- - d e scrib e d in a - license agr e ement ma d e— a part of 
-the- contracfc i 

(18) "Technical data", as used in this clause, means 
recorded information, regardless of the form or method of 
the recording of a scientific or technical nature (including 
computer software documentation) . The term does not include 
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computer software or data incidental to contract administra- 
tion, such as financial and/or management information. 

(19) "Unlimited rights", as used in this clause, means 
rights to use, duplicate, release, or disclose, technical 
data or computer software in whole or in part, in any manner 
and for any [Government program, but not for commercial 
purposes] - purpose ' whatoocve g, and to have or permit others 
to do so. 

(20) "Unpublished", as used in this clause, means that 
technical data or computer software has not been released to 
the public or furnished to others without restriction on 
further use or disclosure. Delivery of other - than unlimite d- 
rights technical data or computer software to or for the 
Government under the contract does not, in itself, 
constitute release to the public. 

(b) Rights in Technical Data . 

(1) Unlimited Rights . 

The Government is e ntitl e d to an d-, except as provided 

r* 

in paragraph (a)(2), will receive unlimited rights in 
[technical data specified delivered under contract to the 
Government, as follows:] 

(i) Technical data pertaining to items, components, 
or processes which has been or will be developed exclusively 
with Government funds; 
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(ii) Technical data resulting directly from performance 
of experimental, developmental, or research work specified 
as an element of performance under a Government contract or 
subcontract [, except technical data pertaining to items, 
components, process or computer software developed 
exclusively at private expense;] ; 

(iii) Form, fit, and function data pertaining to [separ- 
ate] items, components, or processes prepared or required to 
be delivered under any Government contract or subcontract; 

(iv) Manuals or instructional materials (other than 
detailed manufacturing or process data) prepared or required 
to be delivered under any Government contract or subcontract 
necessary for installation, operation, maintenance, or 
training purposes; 

(v) Technical data prepared or required to be 
delivered under any Government contract or subcontract and 
constituting corrections or changes to Government-furnished 
data or computer software; 

(vi) Technical data which are otherwise publicly 
available, or have been released or disclosed by the 
contractor or subcontractor, without restriction on further 
release or disclosure; 

(vii) Technical data in which the Government has 
obtained unlimited rights as a result of negotiations; [and] 
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(viii) Technical data previously delivered subject to 
[un] limited rights [.] or Government - purpose license ri g h t s 
which has expired -? and 

(-rx-) T e chnical -dftt ft - delivcrcd - und e r the contract whie h, 

at th e time of delivery! — are not identified -- in the liGtin g 
described in paragraph (k) — of th e- -clauce at 252 . 227 - 7Q 3r- 3 . 

(2) Government Purpose License Rights . The Government 
shall have Government purpose license rights (GPLR) in 
technical data which the parties have agreed will be 
furnished with GPLR. The Government may disclose or provide 
GPLR data to a person or corporation that has executed the 
Standard Non-Disclosure Agreement, [for the purposes speci- 
fied therein.] This agreement establishes the third party 
beneficiary status of the contractor [or subcontractor] 
identified in the GPLR legend. If the recipient of GPLR 
data has [lawfully] executed the Standard Non-Disclosure 
Agreement, the contractor [or subcontractor] shall have no 
claim or right of action against the Government for damages 
related to misuse or unauthorized disclosure of the data. 

[by the recipient.] GPLR shall be effective, during the 
time period specified in the contract, only when the portion 
or portions of each piece of data subject to such rights are 
identified (for example, by circling, under-scoring, or a 
note), and are marked with the legend below containing: 
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(i) The number of the prime contract [and subcontract, 
if applicable] under which the technical data is to be 
delivered; 

(ii) The name of the contractor and/or any subcontrac- 
tor asserting [GPLR] - Government purpooc licence rights ; and 

(iii) The date [or production lot/unit number] when the 
data will be subject to unlimited rights. 

GOVERNMENT PURPOSE LICENSE RIGHTS LEGEND 

Contract No. 

[Subcontract No. 

Contractor: 

t 

[Subcontractor: 


Government purpose license rights shall be effective 
until (insert date certain) for production of a certain 

number of units! ; [unless extended]; thereafter, the 

Government purpose license rights will expire and the 
Government shall have unlimited rights in the technical 
data. 

[End of Legend] 

The restrictions governing use of technical data marked 
with this legend are set forth in the definition of 
"Government Purpose License Rights" in paragraph (a) (14) 
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above. This legend, together with the indications of the 
portions of this data which are subject to [GPLR] Governme nt 
purpose license righto , shall be included on any repro- 
duction hereof which includes any part of the portions 
subject to such limitations. 

(3) Limited Rights . Unless otherwise agreed, the 
Government shall have limited rights in: 

[ ( i ) Technical data listed or described in an 
agreement, incorporated into the schedule of this contract 
which the parties have agreed will be furnished with limited 
rights; ] 

[(ii) [Delivered t]Technical data pertaining to 

< 

items, components, processes or computer software developed 
exclusively at private expense, except for data in the - 
categories i -ft (a) (1) above; 

[ ( iii) ] fit - ) Technical data that the parties have agreed 
will be subject to limited rights for a specified period of 
time; and 

[iv) Hiii)- Technical data listed or described in a 
license agreement made a part of the contract and subject to 
conditions other than those described in the definitions of 
limited rights. -N ot w- i - t - h - standing any contr a ry - provision in - 
-the— license -agreement-; — the— Government shal-1 — have — the — right s 
included -in-thc definition of "l - imitcd righto- — in paragraph 
(a) (15) — above . 
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Limited rights will remain in effect so long as the 
technical data remains unpublished and provided that only 
the portions of each piece of data subject to limited rights 
are identified (for example, by circling, underscoring, or a 
note) , and the piece of data is marked with the legend below 
containing : 

(A) The number of the prime contract [and the 
subcontract, (if applicable)] under which the technical data 
is to be delivered; and 

(B) The name of the contractor and/or any subcon- 
tractor asserting limited rights. 

(C) The date [or production lot/unit number] the data 
will be subject to unlimited rights (if applicable) . 

["] LIMITED RIGHTS LEGEND • 

Contract No. 

[Subcontract No. 

Contractor: 

[Party asserting the Rights.] 


(For technical data which the parties have agreed will 
be subject to limited rights for a specified time period, 
insert the agreed upon date, [or production lot/unit number 
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below.] If the - limi - tcd - righto arc not oub joofc - to-an 
e xpiro - tion date? — so - indicated 

["]Limited rights shall be effective until (insert date 
certain) for production of a certain number of units! 
thereafter the limited rights will expire and the Government 
shall have unlimited rights in the technical data." 

The restrictions governing the use and disclosure of 
technical data marked with this legend are set forth in the 
definition of "limited rights" in [the above-referenced 
contract, or subcontract if furnished by a subcontractor.] 
p a ragraph — (a) (15) — abov e. (For technical data which the 

parties have agreed will be subject to rights other than 
those described in the definitions of limited rights or GPLR 
in paragraph (a) (15) and (a) (14) above, insert the following 
statement: 

"In addition to the minimum rights described 
in the definition of limited rights in DFARS 
clause at 252.227-7013, [(APR 1988),] the 
Government shall have the rights described 
in the license or agreement made a part of 
Contract No. ." 

This legend, together with the indications of the portions 
of this data which are subject to limited rights, shall be 
included on any reproduction hereof which includes any part 
of the portions subject to such limitations. This technical 
data will remain subject to limited rights only so long as 
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it remains "unpublished" as defined in [the above referenced 
contract, or subcontract if furnished by a subcontractor.] 
paragraph — feH — above-. 

[End of Legend] 

(c) Rights in Computer Software 
(1) Restricted Rights 

(i) The Government shall have restricted rights in 
computer software, listed or described in a license [or] 
agreement made a part of this contract, which the parties 
have agreed will be furnished with restricted rights. 
Notwithstanding any contrary provision in any such license 
agreement, the Government shall have the rights included in 
the definition of "restricted rights'? in paragraph (a) (17) 
above. [Such restricted rights are of no effect unless] 
■ Bnlcos - the computer software is marked by the Contractor 
with the following legend: 

RESTRICTED RIGHTS LEGEND 
Use, duplication or disclosure is subject to 
restrictions stated in Contract [or Subcontract] 

No. with (Name of C pntractor — [HE 

subcontractor]) 

and the related computer software documentation includes a 
prominent statement of the restrictions applicable to the 
computer software, the Government shall [notify the party 
asserting the rights to correct the legend.] have unlimited 
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rights in the softwa re. The contractor [or subcontractor] 

/ 

may not place any legend on computer software restricting 
the Government's rights in such software unless the restric- 
tions are set forth in a license [or] agreement made a part 
of this contract [or subcontract] prior to the delivery date 
of the software. Failure of the contractor [or subcontrac- 
tor] to apply a restricted rights legend to the computer' 
software shall relieve the Government of liability with 
respect to the unmarked software. 

(ii) Notwithstanding subparagraph (c) (1) (i) above, 
oommor - e 4 a l computer software and related documentation 
developed at private expense and not in public domain may 
be marked with the following Legend: 

RESTRICTED. RIGHTS LEGEND 
Use, duplication or disclosure by the 
Government is subject to restrictions 
as set forth in subparagraph (c) (1) (ii) of 
the Rights in Technical Data and Computer 
Software clause at DFARS 252.227-7013. 

[ (APR 1988) .] 


(Name of [Party asserting the rights] 
Contractor and Address) 

When acquired by the Government, commercia l- computer 
software and related documentation so legended shall be 
subject to the following: 


(A) Title to and ownership of the software and 
documentation shall remain with the contractor, [or 
subcontractor, as 1 appropriate] . 

(B) User of the software and documentation shall be 
limited to the facility for which it is acquired. 

(C) The Government shall not provide or otherwise make 
available the software or documentation, or any portion 
thereof, in any form, to any third party without the prior 
written approval of the contractor, [or subcontractor]. 
[Third parties do not include those specifically identified 
in the license or agreement.] Third - parties do not include - 
p rim e contractors? — subcont - raot - o - rs and - ag - en - t - s of— the Gov e rn - 
menfc-who have - th e- Governmcnt ' o permission to use— t - h e- 
lic e nsed software and docum e ntation at th e facility, and wh o 
have agr ee d to us e t he licensed software 1 and documentation 
only in accordanc e with thcGC — restrictions . This provision 
does not limit the right of the Government to use software, 
documentation, or information therein, which the Government 
has or may obtain without restrictions. 

(D) The Government shall have the right to use the 
computer software and documentation with the computer for 
which it is acquired at any other facility to which that 
computer may be transferred; to use the computer software 
and documentation with a backup computer when the primary 
computer is inoperative; to copy computer programs for 
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safekeeping (archives) or backup purposes; and to modify 
the software and documentation or combine it with other 
software, fpl- Provided , that the unmodified portions shall 
remain subject to these restrictions. 

(2) Unlimited Rights . The Government shall have 
unlimited rights in: 

(i) Computer software [delivered as an element of 
performance under a Government contract or subcontract 
requiring] - r - ooulting dirootly from - performance of 
experimental, developmental or research work [, and not 
developed exclusively at private expense;] - which way 
sp e ci f i e d - a - s — an e l e ment of performanc e in thio or any oth e r 
Government contract - or oubcontraot -t 

(ii) Computer software required to be originated or 
developed under a Government contract, [, and not developed 
exclusively at private expense;] or generated aa- e 
nooccsary part of — p e rforming a contract -^ 

(iii) Computer data bases, [required as an element of 
performance under a Government . contract or subcontract] 
prepared - under a Gover - nment contract -, consisting of infor- 
mation supplied by the Government, information in which the 
Government has unlimited rights, or information which is in 
the public domain; 

(iv) Computer software prepared or required to be 
delivered under this or any other Government contract or 
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subcontract and constituting corrections or changes to 
Government-furnished computer software; and 

(v) Computer software which is otherwise publicly 
available, or has been, or is normally released, or 
disclosed by the Contractor or subcontractor without 
restriction on further release or disclosure. 

(d) Technical Data and Computer Software Previously 
Provided Without Restriction . Contractor shall assert no 
restrictions on the Government's rights to use or disclose 
any data or computer software which the Contractor has 
previously delivered to the Government without restriction. 
The limited or restricted rights provided for by this clause 
shall not impair the right of the Government to use similar 
or identical data or computer software acquired from other 
sources. 

(e) Copyright . 

(1) In addition to the rights granted under the 
provisions of paragraphs (b) and (c) above, the Contractor 
hereby grants to the Government a nonexclusive, paid-up 
license throughout the world, of the scope set forth below, 
under any copyright owned by the Contractor, in any work of 
authorship prepared for or acquired by the Government under 
this contract, to reproduce the work in copies or 
phonorecords , to distribute copies or phonorecords to the 
public, to perform or display the work publicly, and to 
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prepare derivative works thereof, and to have others do so 
for Government purposes. With respect to technical data and 
computer software in which the Government has unlimited 
rights, the license shall be of the same scope as the rights 
set forth in the definition of "unlimited rights" in (a) (19) 
above. With respect to technical data in which the Govern- 
ment has limited rights, the scope of the license is limited 
to the rights set forth in the definition of "limited 
rights". With respect to computer software which the 
parties have agreed will be furnished with restricted 
rights, the scope of the license is limited to such rights. 

(2) Unless written approval of the Contracting Officer 
is obtained, the Contractor shall not include (in technical 
data or computer software prepared for or acquired by the 
Government under this contract) any works of authorship in 
which copyright is not owned by the Contractor without 
acquiring for the Government any rights necessary to perfect 
a copyright license of the scope specified herein. 

(3) The Contractor shall be considered the "person'for 
whom the work was prepared" for the purpose of determining 
authorship under 17 U.S.C. 201(b). 

(4) Technical data delivered under this contract 
bearing a copyright notice shall also include the following 


statement: 
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This material may be reproduced or for the 
U.S. Government pursuant to the copyright 
license under the clause at DFARS 252.227- 
7013 ( [ (APR 1988) . 

{ f ) Removal of Unjustified and Nonconforming Markings . 

(1) Unjustified Technical Data Markings . Notwith- 
standing any provision of this contract concerning inspec- 
tion and acceptance, the Government may, - at the - Contrac tor 1 ^ 
expeno e, correct, cancel, or ignore any marking not 
justified by the terms of this contract on any technical 
data furnished hereunder in accordance with the clause of 
this contract entitled "Validation of Restrictive Markings 
on Technical Data", DFARS 252.227-703^. 

(2) Nonconforming Technical Data Markinas . Correction 
of nonconforming markings is not subject to this clause. 

The Government may, at the contractor' o expcno - e -, correct any 
nonconforming markings if the Contracting Officer notifies 
the Contractor and the Contractor fails to correct the 
nonconforming markings within sixty (60) days. 

(3) Unjustified and Nonconforming Computer Software 
Markinas . Notwithstanding any provision of this contract 
[(or subcontract)] concerning inspection and acceptance, the 
Government may correct, cancel, or ignore any marking not 
authorized by the terms of this contract [ (or subcontract) ] 
on any computer softv/are furnished hereunder, if: 
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(i) The contractor [(or subcontractor, as applicable)] 
fails to respond within sixty (60) days to a written inquiry 
by the Government concerning the propriety of the markings; 
or 

(ii) The contractor 's [ (or subcontractor, as applic- 
able)] response fails to substantiate, within sixty (60) 
days after written notice, the propriety of restricted 
rights markings. 

In either case, the Government shall give written 
notice to the contractor [(or subcontractor, as applicable)] 
of the action taken, [within 2 months of taking the action 
or 1 year of making the challenge.] 

(g) Relation to Patents . Nothing contained in this 
clause shall imply a license to the Government under any 
patent or be construed as affecting the scope of any license 
or other right otherwise granted to the Government under any 
patent. 

(h) Limitation on Charges for Data and Computer 
Software . The Contractor recognizes that the Government is 
not obligated to pay, or to allow to be paid, any charges 
for data or computer software which the Government has a 
right to use and disclose to others without restr iction [ , ] 
and Contractor agrees to refund any such payments. This 
provision applies to contracts that involve payments by 
subcontractors and those entered into through the Military 


/ 
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Assistance Program, in addition to U.S. Government prime 
contracts. It does not apply to reasonable reproduction, 
handling, mailing, and similar administrative costs. 

( i) Acquisition of Technical Data and Computer 
Software from Subcontractors . 

(1) Whenever any technical data or computer software 
is to be obtained from a subcontractor under this contract, 
the contractor shall use this same clause in the subcon- 
tract, without alteration, and no other clause shall be used 
to enlarge or diminish the Government's or the contractor's 
rights in the subcontractor [ 's] data or computer software. 

(2) Technical data required to be delivered by a 
subcontractor shall normally be delivered to the next higher 
tier contractor. However, when there is a requirement in 
the prime contract for data which may be submitted with 
other than unlimited rights by a subcontractor, then said 
subcontractor may fulfill its requirement by submitting such 
data directly to the Government, rather than through the 
prime Contractor. 

(3) The Contractor and higher-tier subcontractors will 
not use their power to award subcontracts as economic 
leverage to obtain rights in technical data or computer 
software from their subcontractors-r- [by violation of the 
prohibitions in 227 . 473-2 (a) (b) , or otherwise.] 
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( j) Notice of Limitations on Government Rights . 

(1) The contractor shall notify the Contracting 
Officer of the contractor's or its potential subcontractor's 
use in the performance of the contract or subcontract of 
items, components, processes and computer software that — 

(1) Have been developed exclusively at private 
expense; 

(ii) Have been developed in part at private expense; or 
(iii) Embody technology that has been developed 
exclusively with Government funds which the contractor or 
subcontractor desires exclusive rights to commercialize, 
with Government approval. 

(2) With respect to each item, component, process, or 
computer software identified in (j) (1) (ii) above, the 
contractor shall also notify the Contracting Officer of the 
total development cost known to the contractor of the item, 
component, process, or computer software and the percentage 
of the total development cost known to the contractor which 
was contributed by the contractor, [or subcontractor, as 
applicable. ] 

(3) Such notification is not required with respect to 
items, components, processes or computer software for which 
such notice was given pursuant to preaward notification of 
rights in technical data [(252.227-7035)] in connection with 
this contract. 
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(4) Such notification shall be accompanied by the 
appropriate listing and [notification] cei Lification- 
required by the clause at DFARS 252.227-7038. 

(k) Identification of res t rictions on Governmen t 

rights . 

Technical data and computer software shall not be 
tendered to the Government with other than unlimited rights, 
unless the technical data or computer software are contained 
in a listing made part of thi -e- [the prime] contract, [or 
acknowledge by the Contracting Officer on a similar list 
which is a part of a subcontract.] Thi-s- [These] listing [s] 
4r& [are] intended to facilitate acceptance of the technical 
data and computer software by the Government and does not 
change, waive, or otherwise modify the rights or obligations 
of the parties under the clause at DFARS 252.227-7037. 
[However, the contractor or subcontractor has the right, as 
part of negotiations, to require the Government to initiate 
a challenge.] As a minimum, this listing must 

(1) Identify the items, components, processes, or 
computer software to which the restrictions on the 
Government apply; 

(2) Identify or describe the technical data or 
computer software subject to other than unlimited rights; 


and 
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(3) Identify or describe, as appropriate, the category 
or categories of Government rights, the agreed-to time 
limitations, or any special restrictions on the use of [or] 
disclosure of the technical data or computer software. 

(1) Postaward negotiation - Disputes . If, after 
exhausting all reasonable efforts, the parties fail to agree 
on the apportionment of the rights in technical data 
furnished under this contract by the date established in the 
contract for agreement, or within any extension established 
by the Contracting Officer, then the Contracting Officer may 
establish the respective data rights of the parties, subject 
to Contractor appeal as provided in the Disputes clause. In 
any event, the Contractor shall proceed with completion of 
the contract. 

[If, after exhausting all reasonable efforts, a lower- 
tier subcontractor is unable to agree on the apportionment 
of the rights in technical data under it's subcontract, then 
such -fehe- subcontractor is relieved of its his obligation to 
deliver technical data required as a subcontract deliverable 
until such agreement is reached.] 

(End of clause) 

ALTERNATE I (APR. 1988) 

As prescribed at 227.475-8, add the following paragraph 


\ 


to the basic clause: 
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(m) Publication for sale. If, prior to publication 
for sale by the Government and within the period designated 
in the contract or task order, but in no event later than 
twenty-four (24) months after delivery of such data, the 
Contractor publishes for sale any data (1) designated in 
the contract as being subject to this paragraph and (2) 
delivered under this contract, and promptly notifies the 
Contracting Officer of these publications, the Government 
shall not publish such data for sale or authorize others to 
do so. This limitation on the Government's right to publish 
for sale any such data so published by the Contractor shall 

continue as long as the data is protected as a published 

\ 

work under the copyright law of the United States and is 
reasonably available to the public for purchase. Any such 
publication shall include a notice identifying this contract 
and recognizing the license rights of the Government under 
this clause. As to all such data not so published by the 
Contractor, this paragraph shall be of no force or effect. 

ALTERNATE II (APR 1988) 

As prescribed at 227.479(d), substitute the following 
paragraphs (b) . and (c) for the existing paragraphs (b) and 
(c) in the basic clause. 

(b) Rights in Technical Data . 

(1) Unlimited Rights . The Government is entitled to 
and will receive unlimited rights in: 
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(1) Form, fit, and function data pertaining to items, 
components, or processes prepared or required to be 
delivered under this or any other Government contract or 
subcontract; 

(ii) Manuals or instructional materials (other than 
detailed manufacturing or process data) prepared or required 
to be delivered under this or any other contract or any 
subcontract hereunder necessary for installation, operation, 
maintenance, or training purposes; 

(iii) Technical data prepared or required to be 
delivered under this or any other Government contract or 

subcontract and constituting corrections or changes to 

\ 

Government-furnished data; and 

(iv) Technical data which is otherwise publicly 
available, or has been released or disclosed by the 
contractor or subcontractor, without restriction on further 
release or disclosure. 

(2) Limited Rights . The Government shall have limited 
rights in: 

[(i) Technical data listed or described in an agreement 
incorporated into the Schedule of this Contract, which the 
parties have agreed will be furnished with limited rights; 
and] 

[(ii)](i) Unpublished technical data pertaining to 
items, components or processes developed exclusively at 
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private expense, and unpublished computer software docu- 
mentation related to computer software that is acquired with 
restricted rights, other than such data included in (b) (1) 
above. Limited rights shall be effective provided that only 
the portion or portions of each piece of data to which 
limited rights are to be asserted are identified (for 
example, by circling, underscoring, or a note) , and that the 
piece of data is marked with the legend below containing: 

(A) the number of the prime contract [or subcontract, 
as applicable,] under which the technical data is to be 
delivered; and 

(B) the name of the contractor and/or any subcon- 
tractor asserting limited rights. 

LIMITED RIGHTS LEGEND 

Contract No. 

[Subcontract No. 1 

Contractor: 

[Party asserting Data Rights: ] 


The restrictions governing the use of 
technical data marked with this legend are set 
forth in the definition of "Limited Rights" in 
DFARS clause at 252.227-7013. This legend, 
together with the indications of the portions of 
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this data, shall be included on any reproduction 
hereof which includes any part of the portions 
subject to limited rights. The limited rights 
legend shall be honored only as long as the data 
continues to meet the definition of limited rights. 

(3) Government Purpose License Rights . For a period 
of two (2) years (or such other period as may be authorized 
by the Contracting Officer for good cause shown) after the 
delivery and acceptance of the last deliverable item under 
the contract, the Government shall have limited rights and, 
after the expiration of the two-year period, shall have 
Government purpose license rights in any technical data 
prepared or required to be delivered under this contract or 
subcontract hereunder, which is not otherwise subject to 
unlimited or limited rights pursuant to subparagraph (b) (1) 
or (b) (2) above. The Government shall not be liable for 
unauthorized use or disclosure of the data by third parties. 
Government Purpose License Rights shall be effective 
provided that only the portion or portions of each piece of 
data to which such rights are to be asserted are identified 
(for example, by circling, underscoring, or a note), and 
that the piece of data is marked with the legend below: 

(A) the number of the prime contract under which the 
technical data is to be delivered; and 

(B) the name of the contractor and/or any subcon- 
tractor asserting Government Purpose License Rights. 
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GOVERNMENT PURPOSE LICENSE RIGHTS (SBIR PROGRAM) 

Contract No. . 

Contractor: 

For a period of two (2) years after delivery 
and acceptance of the last deliverable item under 
the above contract, this technical data shall be 
subject to the restrictions contained in the 
definition of "Limited Rights" in DFARS clause at 
252.227-7013. After the two-year period, the data 
shall be subject to the restrictions contained in 
the definition of "Government Purpose License 
Rights" in DFARS clause at 252.227-7013. The 
Government assumes no liability for unauthorized 
use or disclosure by others. This legend, toget- 
her with the indications of the portions of the 
data which are subject to such limitations, shall 
be included on any reproduction hereof which con- 
tains any portions subject to such limitations and 
shall be honored only as long as the data continues 
to meet the definition on Government purpose license 
rights. 

(c) Rights in Co mputer Software . 

( 1 ) Restricted Rights . 

(i) The Government shall have restricted rights in 
computer software, listed or described in a license [or] 
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agreement made a part of this contract, which the parties 
have agreed will be furnished with restricted rights. 
Notwithstanding any contrary provision in any such license 
[or] agreement, the Government shall have the rights in- 
cluded in the definition of "restricted rights" in paragraph 
(a) (17) above. [Such restricted rights are of no effect 
unless] Unlego the computer software is marked by the 
Contractor with the following legend: 


RESTRICTED RIGHTS LEGEND 
Dse, duplication or disclosure is subject to 
restrictions stated in Contract No. [or 

Subcontract] with (Name 

of Contractor for Subcontractor)! . 

and the related computer software documentation includes a 
prominent statement of the restrictions applicable to the 
computer software. The Government shall have unlimited 
rights in the software. The contractor [or subcontractor] 
may not place any legend on computer software indicating 
restrictions on the Government's rights in such software 
unless the restrictions are set forth in a license [or] 
agreement made a part of this contract [or subcontract] 
prior to the delivery date of the software. Failure of the 
contractor [or subcontractor] to apply a restricted rights 
legend to such computer software shall relieve the Govern- 
ment of liability with respect to this unmarked software. 


(ii) Notwithstanding subparagraph (c)(1) (i) above, 
c omm er cial computer software and related documentation 
developed at private expense and not in public domain may 
be marked with the following legend: 

RESTRICTED RIGHTS LEGEND 
Use, duplication or disclosure by the 
Government is subject to restrictions 
as set forth in subparagraph (c) (1) (ii) of 
the Rights in Technical Data and Computer 
Software clause at DFARS 252.227-7013. 

[(APR 1988) ] . 


(Name of [Party asserting the Rights] 

C o ntractor and Address) 

When acquired by the Government, commercial computer 
software and related documentation so legended shall be 
subject to the following: 

(A) Title to and ownership of the software and 
documentation shall remain with the contractor, [or 
subcontractor, as applicable.] 

(B) User of the software and documentation shall be 
limited to the facility for which it is acquired. 

(C) The Government shall not provide or otherwise make 
available the software or documentation, or any portion 
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thereof, in any form, to any third party without the prior 
written approval of the contractor, [or subcontractor, as 
applicable.] Third parties do not include [those specifi- 
cally identified in the license or agreement.] prim e 
contractors — subcontractors and agents - of the Government 
w ho hav e the - Government's permission to use the licensed 
software and documentation at the faoil - it - y, — and who - 
hav e — ag re ed to us e th e lic e ns ed' softwar e and do c um e ntation - 
only in accordanG e -w - ith th ese r e strictions ^. This provision 
does not limit the right of the Government to use software, 
documentation, or information therein, which the Government 
has or may obtain without restrictions. 

(D) The Government shall have the right to use the 
computer software and documentation with the computer for 
which it is acquired at any other facility to which that 
computer may be transferred; to use the computer software 
and documentation with a backup computer when the primary 
computer is inoperative; to copy computer programs for 
safekeeping (archives) or backup purposes; and to modify 
the software and documentation or combine it with other 
software, fpl- Provided . that the unmodified portions shall 
remain subject to these restrictions. 

(2) Government Purpose License Rights . For a period 
of two (2) years (or such other period as may be authorized 
by the Contracting Officer for good cause shown) after the 
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delivery and acceptance of the last deliverable item under 
the contract, [or subcontract, as applicable,] the Govern- 
ment shall have restricted rights and, after expiration of 
the two-year period, shall have Government purpose license 
rights in: 

(i) computer software resulting directly from 
performance of experimental, developmental or research work 
which wao opecificd ao an element of performance in this 
or any Government contract or subcontract ? [and was not 
developed entirely at private expense;] 

(ii) computer software required to be originated or 
developed under a Government contract, [and was not 
developed exclusively at private expense;] or generated 
aa - Q fKsccooary part of performing - a contract -? and 

(iii) any other computer software required to be 
prepared or delivered under this contract or subcontract 
hereunder, which is not otherwise subject to restricted or 
unlimited rights pursuant to subparagraph (c)(1) or (c)(3) 
herein. Government purpose license rights shall be 
effective provided that each unit of software is marked with 
an abbreviated license rights legend reciting that the use, 
duplication, or disclosure of the software is subject to the 
same restrictions included in the same contract (identified 
by number) with the same contractor (identified by name). 

The Government assumes no liability for unauthorized use, 
duplication, or disclosure by others. 
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(3) Unlimited Rights . The Government shall have 
unlimited rights in: 

S 

(i) computer software required to be prepared or 
delivered under this [contract] or any subcontract hereunder 
that was previously delivered or previously required to be 
delivered to the Government under any contract or subcon- 
tract with unlimited rights? [and was not developed 
exclusively at private expense;] 

(ii) computer software that is publicly available or 
has been or is normally released or disclosed by the 
Contractor [or subcontractor] without restriction on further 
use or disclosure; and 

V 

(iii) computer data bases, [required as an element of 
performance under a Government contract or subcontract,] 
consisting of information supplied by the Government, 
information in which the Government has unlimited rights, 
or information which is in the public domain. 

252.227- 7014 Reserved. 

252.227- 7015 Reserved. 

252.227- 7016 Reserved. 


252.227-7017 


Reserved. 


252.227-7018 Restrictive Markings on Technical Data. As 
prescribed at 227 . 473-3 (a) , insert the following clause: 
RESTRICTIVE MARKING ON TECHNICAL DATA (APR 1988) 

(a) The Contractor shall have, maintain, and follow 
throughout the performance of this contract, written 
procedures sufficient to assure that restrictive markings 
are used only when authorized by the terms of the "Rights 
in Technical Data and Computer Software" clause of this 
contract. The Contractor shall also maintain a quality 
assurance system to assure compliance with this clause. 

(b) As part of the procedures, the Contractor shall 

as a minimum: ( 

(1) Maintain records to show how the procedures of 
paragraph (a) above were applied in determining that the 
markings are authorized; 

(2) Maintain records sufficient to justify the 
validity of -any restrictive markings [placed] on technical 
data [by the contractor and] delivered under this contract; 

(3) Provide for review of subcontractor procedures for 
controlling the restrictive markings on technical data. 

Where appropriate, the Contractor may request Government 
assistance in evaluating subcontractor procedures; and 

(4) Establish and maintain operating procedures and 
physical security designed to protect any technical data 
subject to other than unlimited rights from inadvertent or 
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unauthorized marking, disclosure or release to third 
parties. 

(c) The Contractor shall, within sixty (60) days 
after award of this contract, identify in writing to the 
Contracting Officer by name or title the person (s) having 
the final responsibility within Contractor's organization 
for determining whether restrictive markings are to be 
placed on technical data to be delivered [by his organiza- 
tion] under this contract. The Government is authorized to 
contact such person (s) to resolve questions involving 
restrictive markings. 

(d) The Contracting Officer may evaluate, verify and 
obtain a copy of the Contractor's procedures. The failure 
of the Contracting Officer to evaluate or verify such 
procedures shall not relieve the Contractor of the 
responsibility for complying with paragraphs (a) and (b) 
above. 

(e) If the Contracting Officer gives written notifi- 
cation of any failure to maintain or follow the established 
procedures, or of any deficiency in the procedures, correc- 
tive action shall be accomplished within the [reasonable 
period of] time specified by the Contracting Officer. 

(f) This clause shall be included in each subcontract 
under which technical data is required to be delivered. 

When so inserted, "Contractor" shall be changed to- 
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"Subcontractor", [and "Government" or "Contracting Officer" 
to "higher tier contractor".] 

(End of clause) 

252.227-7019 Identification of Restricted Rights Computer 
Software. 

As prescribed at 227.481, insert the following 
provision: 

IDENTIFICATION OF RESTRICTED RIGHTS COMPUTER SOFTWARE 

(APR 1988) 

The Offeror is required to identify in his proposal, to 
the extent feasible, any such computer software which was 
developed at private expense and upon the use of which it 
desires to negotiate restrictions, and to state the nature 
of the proposed restrictions. Any restrictions on the 
Government's use or disclosure of computer software 
developed at private expense and to be delivered under the 
contract [should] must - be set forth in an agreement made a 
part of the contract, either negotiated prior to award or 
included in a modification of the contract before such 
delivery. -f-f — ne — ouch computer — oof twaro — ts — identified , — a 1-1 
d e liverabl e computc - r — soft w are will — be — subject — fee — unl-imi tod 
■ r 4 qht -&. 


(End of provision) 
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252.227-7020 Rights in Data — Special Works. 

As prescribed at 227.476(a), insert the following 
clause : 

RIGHTS IN DATA — SPECIAL WORKS (MAR 1979) 

(a) The term "works" as used herein includes literary, 
musical, and dramatic works; pantomimes and choreographic 
works; pictorial, graphic, and sculptural works; motion 
pictures and other audiovisual works; sound recordings; and 
works of similar nature. The term does not include 
financial reports, cost analyses, and other information 
incidental to contract administration. 

(b) All works first produced in the performance of 

v 

this contract shall be the sole property of the Government, 
which shall be considered the "person for whom the work was 
prepared" for the purpose of authorship in any copyrightable 
work under 17 U.S.C. 201(b), and the Government shall own 
all of the rights comprised in the copyright. The 
Contractor agrees not to assert or authorize others to 
assert any rights, or establish any claim to copyright, in 
such 'works. The Contractor, unless directed to the contrary 
by the Contracting Officer, shall place on any such works 
delivered under this contract the following notice: 
c ( Year date of delivery ) United States 
Government as represented by the 
Secretary of ( department ) . All 
rights reserved. 
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In the case of a phonorecord, the c will be replaced by P. 

(c) Except as otherwise provided in this contract, the 
Contractor hereby grants to the Government a nonexclusive, 
paid-up license throughout the world (1) to reproduce in 
copies or phonorecords , to prepare derivative works, to 
distribute copies or phonorecords, and to perform or display 
publicly any portion of a work which is not first produced 
in the performance of this contract but in which copyright 
is owned by the Contractor and which is incorporated in the 
work furnished under this contract, and (2) to authorize 
others to do so for Government . purposes . 

(d) Unless written approval of the Contracting Officer 
is obtained, the Contractor shall not include in any works 
prepared for or delivered to the Government under this 
contract any works of authorship in which copyright is not 
owned by the Contractor or the Government without acquiring 
for the Government any rights necessary to perfect a license 
of the scope set forth in paragraph (c) above. 

(e) The Contractor shall indemnify and save and hold 
harmless the Government, and its officers, agents and 
employees acting for the Government, against any liability, 
including costs and expenses, (1) for violation of 
proprietary rights, copyrights, or rights of privacy or 
publicity, arising out of the creation, delivery, or use of 
any works furnished under this contract, or (2) based upon 
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any libelous or other unlawful matter contained in such 
works. 

(f) Nothing contained in this clause shall imply a 
license to the Government under any patent, or be construed 
as affecting the scope of any license of other rights 
otherwise granted to the Government under any patent. 

(g) Paragraphs (c) and (d) above are not applicable to 

material furnished to the Contractor by the Government and 

/ 

incorporated in the work furnished under the contract; 
Provided , such incorporated material is identified by the 
Contractor at the time of delivery of such work. 

(End of clause) 

252.227-7021 Rights in Data — Existing Works. 

As prescribed at 227.477(b), insert the following 
Clause: 

RIGHTS IN DATA — EXISTING WORKS (MAR 1979) 

(a) The term "works" as used herein includes literary, 
musical, and dramatic works; pantomimes and choreographic 
works; pictorial, graphic and sculptural works; motion 
pictures and other audiovisual works; sound recordings; and 
works of a similar nature. The term does not include 
financial reports, cost analyses, and other information 
incidental to contract administration. 
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(b) Except as otherwise provided in this contract, the 
Contractor hereby grants to the Government a nonexclusive, 
paid-up license throughout the world (1) to distribute, 
perform publicly, and display publicly the works called for 
under this contract and (2) to authorize others to do so for 
Government purposes. 

(c) The Contractor shall indemnify and save and hold 
harmless the Government, and its officers, agents, and 
employees acting for the Government, against any liability, 
including costs and expenses, (1) for violation of proprie- 
tary rights, copyrights, or rights of privacy or publicity 
arising out of the creation, delivery, or use, of any works 
furnished under this contract, or (2) based upon any libe- 
lous or other unlawful matter contained in same works. 

(End of clause) 

252.227-7022 Government Rights (Unlimited) . 

As prescribed at 227 .478-2 (a) (1) ( i) , insert the 
following clause: 

GOVERNMENT RIGHTS (UNLIMITED) (MAR 1979) 

The Government shall have unlimited rights, in all 
drawings, designs, specifications, notes and other works 
developed in the performance of this contract, [which are 
required as an element of performance under this contract, 
and are not developed entirely at private expense,] inclu- 
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ding the right to use same on any other Government design 
or construction without additional compensation to the 
Contractor. The Contractor hereby grants to the Government 
a paid-up license throughout the world to all such works to 
which he may assert or establish any claim under design 
patent or copyright laws. The Contractor for a period of 
three (3) years after completion of the project agrees to 
furnish the original or copies of all such works on the 
request of the Contracting Officer. 

(End of clause) 

252.227-7023 Drawings and Other Data to Become Property 
of Government. 

As prescribed at 227 . 478-2 (a) ( 1) ( ii) , insert the 
following clause: 

DRAWINGS AND OTHER DATA TO BECOME PROPERTY OF GOVERNMENT 
(MAR 1979) 

All designs, drawings, specifications, notes and other 
works developed in the performance of this contract shall 
become the sole property of the Government and may be used 
on any other design or construction without additional 
compensation to the Contractor. The Government shall be 
considered the "person for whom the work was prepared" for 
the purpose of authorship in any copyrightable work under 17 
U.S.C. 201(b). With respect thereto, the Contractor agrees 
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not to assert or authorize others to assert any rights nor 
establish any claim under the design patent or copyright 
laws. The Contractor for a period of three (3) years after 
completion of the project agrees to furnish all retained 
works on the request of the Contracting Officer. Unless 
otherwise provided in this contract, the Contractor shall 
have the right to retain copies of all works beyond such 
period. 

(End of clause) 

252.227-7024 Notice and Approval of Restricted Designs. 

As prescribed at 227.478-5, insert the following 

V 

clause: 

NOTICE AND APPROVAL OF RESTRICTED DESIGNS (APR 1984) 

In the performance of this contract, the Contractor 
shall, to the extent practicable, make maximum use of 
structures, machines, products, materials, construction 
methods, and equipment that are readily available through 
Government or competitive commercial channels, or through 
standard or proven production techniques, methods, and 
processes. Unless approved by the Contracting Officer, the 
Contractor shall not produce a design or specification that 
requires in this construction work the use of structures, 
products, materials, construction equipment, or processes 
that are known by the Contractor to be available only from a 

\ 
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sole source. The Contractor shall promptly report any such 
design or specification to the Contracting Officer and give 
the reason why it is considered necessary to so restrict the 
design or specification. 

(End of clause) 


252.227- 7025 Reserved. 

252.227- 7026 Deferred Delivery of Technical Data or 
Computer Software. 

As prescribed at 227 . 475-2 (b) , insert the following 
clause: 

DEFERRED DELIVERY OF TECHNICAL DATA OR COMPUTER SOFTWARE 
(APR 1988) 

The Government shall have the right to require, at any 
time during the performance of this contract, within two (2) 
years after either acceptance of all items (other than data 
or computer software) to be delivered under this contract or 
termination of this contract, whichever is later, delivery 
of any technical data or computer software item identified 
[on the DD 1423] in this con t ract as "deferred delivery" 
data or computer software. The obligation to furnish such 
technical data required to be prepared by a subcontractor 
and pertaining to an item obtained from him shall expire two 
(2) years after the date Contractor accepts the last 
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delivery of that item from that subcontractor for use in 
performing this contract. 

(End of clause) 

252.227-7027 Deferred Ordering of Technical Data or 
Computer Software. 

As prescribed at 227 . 475-2 (c) , insert the following 
clause: 

DEFERRED ORDERING OF TECHNICAL DATA OR COMPUTER SOFTWARE 
(APR 1988) 

In addition to technical data or computer software 
specified elsewhere in this contract to be delivered here- 
under, the Government may, at any time during the perfor- 
mance of this contract or within a period of three (3) years 
after acceptance of all items (other than technical data or 
computer software) to be delivered under this contract or 
the termination of this contract, order any technical data 
or computer software [required and paid for as an element of 
performance under the Government contractor or subcontract.] 
geno -f- ated in the performance of thio - cont - ract o r — any - eub e o n- 
tract hereun d er . When the technical data or computer soft- 
ware is ordered, the Contractor shall be compensated for 
converting the data or computer software into the prescribed 
form, for reproduction and delivery. The obligation to 
deliver the technical data of a subcontractor and per- 
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taining to an item obtained from him shall expire three (3) 
years after the date the Contractor accepts the last 
delivery of that item from that subcontractor under this 
contract. The Government's rights to use said data or 
computer software shall be pursuant to the "Rights in 
Technical Data and Computer Software" clause of this 
contract. 

(End of clause) 

252.227-7028 Requirement for Technical Data [Notification] 
Certification . 

As prescribed at - 527 .473 4 (a) [227 . 473-1 (a) (4) ] , insert 

the following provision: 

REQUIREMENT FOR TECHNICAL DATA [NOTIFICATION] CERTIFICATION 
(APR 1988) 

The Offeror shall submit with its offer [its notifica- 
tion and those of its subcontractors] a cortif icat ir on as to 
whether the Offeror [or its proposed subcontractors] has 
delivered or is obligated to deliver to the Government under 
any contract or subcontract the same or substantially the 
same technical data with other than unlimited rights 
included in its offer; if so, the [offer] Of f eror shall 
identify: 

(a) One existing contract or subcontract under which 
the technical data were delivered or will be delivered, and 
the place of delivery; and 
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(b) The limitation on the Government's right to use 
the data, including identification of the earliest date the 

limitation expires*- [, if any.] 

(End of provision) 

252.227- 7029 Identification of Technical Data. 

As prescribed at 227.473-3(a) , insert the following 
clause: 

IDENTIFICATION OF TECHNICAL DATA (MAR 1975) 

Technical data delivered under this contract shall be 
marked with the number of this contract, name of Contractor, 
and name of any subcontractor who generated the data. 

(End of clause) 

252.227- 7030 Technical Data — Withholding of Payment. 

As prescribed at 227 . 473-5 (b) , insert the following 

clause: 

TECHNICAL DATA — WITHHOLDING OF PAYMENT (APR 1988) 

(a) If technical data specified to be delivered under 
this contract, is not delivered within the time specified 
by this contract or is deficient upon delivery •{ including- 
having — restr ictivc - mark - ingo not opecificolly autho rized by 
fchia contract) ', the Contracting Officer may until such data 
is accepted by the Government, withhold payment to the 
Contractor of ten percent (10%) of the total oontr aet price 
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[of the deficient data] or amount unless a lesser withholding 
is [deemed appropriate by the contracting officer.] speci - 
fied in the - contract -. [After the deficiency causing the 
withholding is corrected (or after expiration of 6 months) 
the contracting officer shall pay the amount withheld. If 
the Government suffered permanent damages, a separate action 
may be commenced to recover those damages.] Payments shall 
not be withheld nor any other action taken pursuant to this 
paragraph when the Contractor's failure to make timely 
delivery or to deliver such data without deficiencies arises 
out of causes beyond the control and without the fault or 
negligence of the Contractor. 

(b) After payments total ninety percent (90%) of the 
total contract price or amount and if all technical data 
specified to be delivered under this contract has not been 
accepted, the Contracting Officer may withhold from further 
payment such sum as the Contracting Officer considers 
appropriate, unless a lesser withholding limit is specified 
in the contract. [After the deficiency causing the 
withholding is corrected (or after expiration of 6 months) 
the contracting officer shall pay the amount withheld. If 
the Government suffered permanent damages, a separate action 
shall be commenced to recover those damages.] 

(c) The withholding of any amount or subsequent 
payment to the Contractor shall not be construed as a waiver 
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of any rights accruing to the Government under this 
contract . 

(End of clause) 

252.227- 7031 Data Requirements. 

As prescribed at 227 .475— 1 [ (a) ] , insert the following 

clause: 

DATA REQUIREMENTS (APR 1988) 

The Contractor is required to deliver the data items 
listed on the DD Form 1423 (Contract Data Requirements 
List)[.] and data it e ms id e ntifi e d in and dclivcrab-l -e 
under any contract clauoo of FAR Cubpar - t 52.2 and DoD FAR - 
Sup p l e m e n t — Subpart — 252 . 2 — made — a — part erf the contract. 

(End of clause) 

252.227- 7032 Rights in Technical Data and Computer 
Software (Foreign) . 

As prescribed at 227.475-5, insert the following 
clause : 

RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE (FOREIGN) 
(JUN 1975) 

The United States Government may duplicate, use, and 
disclose in any manner for any purposes whatsoever, 
including delivery to other governments for the furtherance 
of mutual defense of the United States Government and other 
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governments, all technical data including reports, drawings 
and blueprints, and all computer software, specified to be 
delivered by the [foreign] Contractor to the United States 
Government under this contract. 

(End of clause) 

252.227- 7033 Rights in Shop Drawings. 

As prescribed at 227 . 478-2 , (a) ( 2) , insert the following 
clause: 

RIGHTS IN SHOP DRAWINGS (APR 1966) 

(a) Shop drawings for construction means drawings, 
submitted to the Government by the Construction Contractor, 

V 

subcontractor or any lower-tier subcontractor pursuant to a 
construction contract, showing in detail (i) the proposed 
fabrication and assembly of structural elements and (ii) the 
installation (i.e., form, fit, and attachment details) of 
materials or equipment. The Government may duplicate, use, 
and disclose in any manner and for any purpose shop drawings 
delivered under this contract. 

(b) This clause, including this paragraph (b) , shall 
be included in all subcontracts hereunder at any tier. 

(End of clause) 

252.227- 7034 Patents — Subcontracts. 

As prescribed at 227.478-4, insert the following 


clause: 
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RIGHTS IN SHOP DRAWINGS (APR 1966) 

The Contractor will include the clause at FAR 52.227- 
12, Patent Rights — Retention by the Contractor (Long Form) , 
suitably modified to identify the parties, in all subcon- 
tracts, regardless of tier, for experimental, developmental, 
or research work to be performed by other than a small 
business firm or nonprofit organization. 

(End of clause) 

252.227-7035 Preaward Notification of Rights in Technical 
Data and Computer Software. 

As prescribed at 227 . 473-1 (a) ( 2) , insert the following 

V 

provision : 

PREAWARD NOTIFICATION OF RIGHTS IN TECHNICAL DATA AND 
COMPUTER SOFTWARE (APR 1988) 

(a) The Offeror shall in its response to this solici- 
tation, notify [to the extent feasible] the Contracting 
Officer of the Offeror's or its potential subcontractor's 
proposed use of items, components, processes and computer 
software in the performance of the contract that 

(1) Have been developed exclusively at private 
expense; 

(2) Have been developed in part at private expense; or 

(3) Embody technologies that have been developed 
exclusively with Government funds which the Contractor or 


116 . 


subcontractor requests the Government to grant commercial 
exclusive rights. 

(b) With respect to each item, component, process, or 
computer software identified in (a) (ii) [2] above, the 
Contractor shall also notify the Contracting Officer of the 
total development cost known to the Contractor of the item, 
component, process, or computer software and the percentage 
of the total development cost known to the Contractor which 
was contributed by the Contractor. This notification shall 
be accompanied by the appropriate certification 
[notification] at DFARS 252.227-7038. 

(c) 1 - f the Of f eror — a- aserto - other than unlimite d — r ight - o 

v 

to -a ny ■ technical data in itc propos a l — roopon<ii.ng - to thi & 
roquiroment , — Government failure to object to o r — reje ct any 
such aoaert - ion ohall— not be construed to con s titute 
agreement to any such data rights aaoerti e n . Offerors will 
furnish, at the written request of the Contracting Officer, 
ev - idoneo [justification] to support any such assertion. 

Such notification shall be accompanied by the appropriate 
certification — [notification] at DFARS 252.227-7038. 

(End of provision) 

252.227-7036 Certification of Technical Data Conformity. 

As prescribed at 227.473-5, insert the following 
clause: 
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CERTIFICATION OF TECHNICAL DATA CONFORMITY (MAY 1987) 

(a) All technical data delivered under this contract 
shall be accompanied by the following written certification: 

[CERTIFICATION OF TECHNICAL DATA CONFORMITY] 

The Contractor/ , hereby 

certifies that/ to the best of its knowledge 
and belief, the technical data delivered 
herewith under Contract [(or subcontract, as 

appropriate)] No. is complete, 

accurate, and complies with-aii- [the technical 
data] requirements of th e- [its] contract. 

[(or subcontract, as appropriate).] 

v 

Date 

[This certification shall expire and be of no 
force and effect three (3) years after the 
below delivery date.] 

Name and Title of 

Certifying Official 

This written certification shall be dated and the certifying 
official (identified by name and title) shall be duly 
authorized to bind the Contractor by the certification. 

(b) The Contractor shall identify, by name and title, 
each individual (official) authorized by the Contractor to 
certify in writing that the technical data is complete, 
accurate, and complies with -a- M - [the technical data] 
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requirements of - the ' [its] contract. The Contractor hereby 
authorizes direct contact with the authorized individual 
responsible for certification of technical data. The 
authorized individual shall be familiar with the Contractor's 
technical data conformity procedures and their application 
to the technical data to be certified and delivered. 

(c) Technical data delivered under this contract may 
be subject to reviews by the Government during preparation 
and prior to acceptance. Technical data is also subject to 
reviews by the Government subsequent to acceptance. Such 
reviews may be conducted as a function ancillary to other 

reviews, such as in-process reviews or configuration audit 

V 

reviews. 

(End of clause) 

252.227- 7037 Validation of Restrictive Markings on 
Technical Data. 

As prescribed at 227 . 473-4 (a) , insert the following 
clause: 

VALADATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA (APR 
1988) 

(a) Definitions . 

[(i)] The [T]-terms used in this clause [except as 
provided in (ii) below)] are defined in the clause at DFARS 

252.227- 7013 of the Department of Defense Federal Acquisition 
Regulation Supplement (DFARS) . 
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[ ( i i ) "Reasonable grounds", as used in this clause, 
means that the finding required of the contracting officer 
must make it more likely than not - leaving virtually no 
doubt - that the restrictive marking asserted was not 
justified by contractor or subcontract or by proof of 
private development of the technical data. A contractor s 
or sub 9 ontractor 's failure to respond to a prechallenge 
request does not satisfy the reasonable grounds required.] 

(b) Justification . 

The Contractor or subcontractor at any tier is responsible 
for maintaining records [for three years after delivery to 
their next higher tier contractor] sufficient to justify the 
validity of its markings [on technical data required to be 
delivered as an element of performance under a Government 
contract or subcontract] that impose restrictions on the 
Government and others to use, duplicate, or disclose 
technical data delivered or required to be delivered under 
the contract or subcontract, and shall be prepared to 
furnish to the Contracting Officer a written justification 
for such restrictive markings in response to a^challenge 
under paragraph (d) below. 

(c) Prechallenoe Request for Information . 

(1) The Contracting Officer may request the Contractor 
or subcontractor to furnish a written explanation; for any 
restriction asserted by the Contractor or subcontractor on 
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the right of the United States or others to use technical 
data-^- [delivered as an element of performance under a 
Government contract or subcontract. Such request must be 
made before the end of the three year period beginning on 
the date on which final payment is made on a contract or 
subcontract under which technical data is required to be 
delivered, or the date on which technical data is delivered 
under such contract, whichever is later.] If, upon review 
of the explanation submitted, the Contracting Officer 
remains unable to ascertain the basis of the restrictive 
marking, the Contracting Officer may further request the 
Contractor or subcontractor to furnish [specific] additional 
information in the records of, or otherwise in the posses- 
sion of or reasonably available, to, the Contractor or 
subcontractor to justify the validity of any restrictive 
marking on technical data delivered or to be delivered under 
the contract or subcontract (e.g. a statement of facts 
accompanied with supporting documentation) . The Contractor 
or subcontractor shall submit such written data as requested 
by the Contracting Officer within the [reasonable] time 
required or such longer period as may be mutually agreed. 

(2) If the Contracting Officer, after reviewing the 
written data furnished pursuant to paragraph (c) (1) above, 
or any other available information pertaining to the vali- 
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dity of a restrictive marking, determines that reasonable 
grounds exist to question the current validity of the 
marking and that continued adherence to the marking would 
make impracticable the subsequent competitive acquisition 
of the item, component, or process to which the technical 
data relates, the Contracting Officer shall follow the 
procedures in (d) below. [If the Contracting Officer 
determines that reasonable grounds do not exist to question 
the validity of the marking, the contracting officer shall 
promptly so inform the contractor or subcontractor.] 

(3) If the Contractor or subcontractor fails to 
respond to the Contracting Officer's request for information 
under paragraph (c) (1) above, and the Contracting Officer 
determines that [reasonable grounds are found to challenge 
the current validity of restrictive markings from available 
information, and] continued adherence to the marking would 
make impracticable the subsequent competitive acquisition of 
the item, component, or process to which the technical data 
relates, the Contracting Officer may challenge the validity 
of the marking as described in paragraph (d) below. 

(d) Challenge . 

(1) Notwithstanding any provision of this contract 
concerning inspection and acceptance, if the Contracting 
Officer determines [at any time before the end of the three- 
year period beginning on the date on which final payment is 


122 . 


made on a contract under which technical data is required to 
be delivered, or the date on which the technical data is 
delivered under such contract, whichever is ,later,] that a 
challenge to the restrictive marking is warranted, the 
Contracting Officer shall [within three years] send a 
written challenge notice to the Contractor or subcontractor 
asserting the restrictive markings. Such challenge shall: 

(1) State the specific [reasonable] grounds for 
challenging the asserted restriction? 

(ii) Require a response within sixty (60) days 
justifying and providing sufficient - evidence as b e- the 

current validity of the asserted restriction; and 

l 

(iii) State that a DoD Contracting Officer's final 
decision, issued pursuant to paragraph (f) below, sustaining 
the validity of a restrictive marking identical to the 
asserted restriction, within the three-year period preceding 
the challenge, shall serve as justification for the asserted 
restriction if the validated restriction was asserted by the 
same Contractor or subcontractor (or any licensee of such 
Contractor or subcontractor) to which such notice is being 
provided. 

(iv) State that failure to respond to the challenge 
notice may result in issuance of a final decision pursuant 
to paragraph (e) below. 

(2) The Contracting Officer shall extend the time for 
response as appropriate if the Contractor or subcontractor 
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submits a written request showing the need for additional 
time to prepare a response. 

f-3-} — Th e Confer ac t o r- 1 - a or subcontractor's written 
r esponse - shall b e -eon s id e r e d a claim within th e m e anin g of 
the Cont - ra e t Disputes Act — of — l -£ 7 8 — (-41 — U « S -. G -. — 601 — ofc — se q . ) , 
and -- ohall be ccrtif l ed - in the -form presc r ibed by FA R 33;-207, 
regardless - - of dollar amount . 

[3H*4-y A Contractor or subcontractor receiving chal- 
lenges to the same restrictive markings from more than one 
Contracting Officer shall notify each Contracting Officer of 
the existence of more than one challenge. The notice shall 

also state which Contracting Officer initiated the first in 

V 

time unanswered challenge. The Contracting Officer 
initiating the first in time unanswered challenge after 
consulting with the Contractor or subcontractor and the 
other Contracting Officers, shall formulate and distribute a 
schedule for responding to each of the challenge notices to 
all interested parties. The schedule shall afford the 
Contractor or subcontractor an opportunity to respond to 
each challenge notice. AH. - - parti co - will b e bound by thi s 
s - chedule . 

[(4) If the contractor or subcontractor determines that 
the Contracting Officer's determination to challenge is not 
adequately supported by specific reasonable grounds, he 
shall so indicate to the Contracting Officer in writing. 
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This notification of a disputed challenge shall specifically 
identify the nature of the inadequacy of the Contracting 
Officer's validation challenge notice. 

The Contracting Officer may provide specific reasonable 
grounds or notify the contractor or subcontractor that the 
original challenge notice is deemed adequate. In either 
event the original 60 day challenge notice period is 
automatically stayed upon serving the Contracting Officer 
with a disputed challenge notice. A new 60 day challenge 
notice period will begin when the contracting officer 
provides specific reasonable grounds or notifies the 
contractor or subcontractor that the original challenge 
notice is deemed adequate. 

If the contractor or subcontractor still believes that 
the contracting officer's challenge notice is inadequate, he 
may appeal the adequacy of the notice to a third party 
designated within each agency appointed by that agency's 
Board of Contract Appeals. Such appeal shall stay the new 
60 day time period commencing when the Contracting Officer 
responds (providing additional grounds or deeming his 
original challenge notice adequate) . Such stay shall remain 
in effect until the third party renders a determination and 
so notifies the contractor or subcontractor. 

If the third party determination substantiates the 
adequacy of the Contracting Officer's original challenge 
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notice, the contractor or subcontractor must respond to the 
Contracting Officer's challenge within 60 days of such 
notification. 

If the third party determination does not substantiate 
the adequacy of the Contracting Officer's original challenge 
notice, the Contracting Officer's notice is cancelled.] 

(e) ttrteti r Decision When Contractor or Subcontractor 
Fails to Respond . Upon a failur e of a Contractor - o r- 
subcontractor to submit any response- to the challeng e 
noti - ee, — the - Gontract - i - ng Officer wil -I — issue a final d e e irs- i -e n - 
to the Contractor or— subcontractor in accordance with—t - fre - 
Dioputec clauco at FA -R-- 52 - . - 233 - 1 , pertaining to t h e validity 
of tho acoertcd roGtr - iction . This fina l: decision shall be 
[based on the information available to the Contracting 
Officer (not the contractor's or subcontractor's failure to 
respond) and] issued as soon as possible after the expira- 
tion of the time period of paragraph (d) (1) (ii) or (d) (2) 
above. Following the issuance of the final decision, the 
Contracting Officer will comply with the procedures in 

(f) (2) (ii) through (iv) below. 

(f ) Final Decision When Contractor or Subcontractor 
Responds . 

(1) If the Contracting Officer determines that the 
Contractor or subcontractor has; justified the validity of 
the restrictive marking, the Contracting Officer shall issue 
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a final decision to the Contractor or subcontractor 
sustaining the validity of the restrictive marking, and 
stating that the Government will continue to be bound by the 
restrictive marking. This final decision shall be issued 
within sixty (60) days after receipt of the Contractor's or 
subcontractor's response to the challenge notice, or within 
such longer period that the Contracting Officer has notified 
the Contractor or subcontractor that the Government will 
require. The notification of a longer period for issuance 
of a final decision will be made within sixty (60) days 
after receipt of the response to the challenge notice. [A 
failure to notify within 60 days by the Government is 
deemed to mean that the restrictive marking is justified.] 
(2)(i) If the Contracting Officer determines that the 
validity of the restrictive marking is not justified, the 
Contracting Officer shall issue a final decision to the 
Contractor or subcontractor in accordance with the Disputes 
clause at FAR 52.233-1. Notwithstanding paragraph (e) of 
the Disputes clause, the final decision shall be issued 
within sixty (60) days after receipt of the Contractor's or 
subcontractor's response to the challenge notice, or within 
such longer period that the Contracting Officer has notified 
the Contractor or subcontractor of the longer period that 
the Government will require. The notification of a longer 
period for issuance of a final . decision will be made within 
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sixty (60) days after receipt of the response to the 
challenge notice. [A failure to notify within 60 days by 
the Government is deemed to mean that the restrictive 
marking is justified.] 

(ii) The Government agrees that it will continue to be 
bound by the restrictive marking for a period of ninety (90) 
days from the issuance of the Contracting Officer's final 
decision under paragraph (f) (2) (i) of this clause. The 
Contractor or subcontractor agrees that, if it intends to 
file suit in the United States Claims Court it will provide 
a notice of intent to file suit to the Contracting Officer 
within ninety (90) days from the issuance of the Contracting 
Officer's final decision under paragraph (f) (2) (i) of this 
clause. If the Contractor or subcontractor fails to appeal, 
file suit, or provide a notice of intent to file suit to the 
Contracting Officer within the ninety (90) -day period, the 
Government may [will] cancel or ignore the restrictive 
markings, [.] ond the failure of the Contract e- r or subcon - 
tractor to ■take the required action c - onot - it - utoo agreement 
with such Governm e nt — act ion ♦ 

(iii) The Government agrees that it will continue to be 
bound by the restrictive marking where a notice of intent to 
file suit in the United States Claims Court is provided to 
the Contracting Officer within ninety (90) days from the 
issuance of the final decision under paragraph (f)(2)(i) of 


128 . 


this clause. The Government will no longer be bound, and - 
the Contractor— or - a a beontraotor agroos - that the - Government 
may otrik e or ignor e th e ro s tr ict iv e -ma - E k- in gft, if the Con- 
tractor or subcontractor fails to file its suit within one 
(1) year after issuance of the final decision. Notwithstan- 
ding the foregoing, where the head of an agency determines, 
on a nondelegable basis, that urgent or compelling circum- 
stances will not permit waiting for the filing of a suit in 
the United States Claims Court, - t - hc Contra -e tor or oubcon - 
tractor - agreco that tho ag e ncy may , following notice to the 
Contractor or subcontractor, [the Government will] authorize 

release or disclosure of the technical data. [Such notice 

V 

shall provide the specific findings of fact and conclusions 
supporting the agency head determinations.] Such agency 
determination may be made at any time after issuance of the 
final decision and will not affect the Contractor's or 
subcontractor's right to damages against the United States 
where its restrictive markings are ultimately upheld or to 
pursue other relief, if any, as may be provided by law. 

(iv) The Government agrees that it will be bound by 
the restrictive marking where an appeal or suit is filed 
pursuant to the Contract Disputes Act until final 
disposition by an agency Board of Contract Appeals or the 
United States Claims Court. Notwithstanding the foregoing, 
where the head of an agency determines, on a nondelegable 
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basis, following notice to the Contractor that urgent or 
compelling circumstances will not permit awaiting the 
decision by such Board of Contract Appeals or the United 
States Claims Court, - t - fr e- Contraotor -or subcontractor agroe& 
that the agency may 1 [will] authorize release or disclosure 
of the technical data. [Such notice shall provide the 
specific findings of fact and conclusions supporting the 
agency head determination.] Such agency determination may 
be made at any time after issuance of the final decision and 
will not affect the Contractor's or subcontractor's right to 
damages against the United States where its restrictive 

markings are ultimately upheld or to pursue other relief, if 

■ V 

any, as may be provided by law. 

(g) Final Disposition of Appeal or Suit . 

(1) If the Contractor or subcontractor appeals or 
files suit and if, upon final disposition of the appeal or 
suit, the Contracting Officer's decision is sustained — 

(i) The restrictive marking on the technical data 
shall be cancelled, corrected or ignored; and 

(ii) If the restrictive marking is found not to be 
substantially justified, the Contractor or subcontractor, as 
appropriate, shall be liable to the Government for payment 
of the cost to the Government of reviewing the restrictive 
marking and the fees and other expenses (as defined in 28 
U.S.C. 2412(d)(2)(A)) incurred by the Government in 
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challenging the marking, unless special circumstances would 
make such payment unjust. 

(2) If the Contractor or subcontractor appeals or 
files suit and if, upon final disposition of the appeal or 
suit, the Contracting Officer's decision is not sustained — 
(i) The Government shall continue to be bound by the 
restrictive marking; and 

(ii) The Government shall be liable to the Contractor 
or subcontractor for payment of fees and other expenses (as 
defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the 
Contractor or subcontractor in defending the marking, if the 

challenge by the Government is found not to have been made 

V 

in good faith. 

(h) Duration of Right to Challenge . The Government 
may review the validity of any restriction on technical 
data, delivered or to be delivered under a contract, 
asserted by the Contractor or subcontractor. [Any request 
for information from a contractor or subcontractor shall 
clearly indicate whether the Government has a right to chal- 
lenge the propriety of the legend marking and the specific 
grounds therefore.] During the period within three (3) 
years of final payment on a contract or within three (3) 
years of delivery of the technical data [to the next higher 
tier contractor] - t - o the Governmen t, whichever is later, the 
Contracting Officer may review and make a written determina- 
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tion to challenge the restriction. The Government may, 
however, challenge a restriction on the release, disclosure 
or use of technical data at any time if such technical data 
(1) is publicly available; (2) has been furnished to the 
United States without restriction; or (3) has been otherwise 
made available without restriction. Only the Contra c ti -ng 
O f fic e r's final d e ci3i -e n - resolving a formal )challengo by 
auotaining the validity of- a - r -e str ictivc - marking conatrtoteo- 
"va l idation" ao addrcoood - in 10 U« S *C; — 2 - 321 -t — A deoi - sion by 
the -G o vernm e nt , ora dcterminotion - by tho Contracting - 
Off ic er , — to not- chal - lcngc the - restrict iv e marking o-r 

acoerted rootrict ion— shall not constitute "validatio n . 

V 

( i ) Privity of Contract . - The Contractor a t* 
subcontractor agreco that [T]the Contracting Officer may 
transact matters under this clause directly with subcon- 
tractors at any tier that assert restrictive markings. 
However, this clause neither creates nor implies privity of 
contract between the Government and subcontractors. 

(j) FI owdown . The Contractor or subcontractor agrees 
to insert this clause in subcontracts at any tier requiring 
the delivery of technical data. 


(End of clause) 
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252.227-7038 Listing and C er tification [Notification] of 
Development ' of Technology with Private Funding. 

As prescribed at 227 . 473-1 (a) ( 4) [ ( ii) ] , insert the 
following clause: 

LISTING AND CERTIFICATION [NOTIFICATION] OF DEVELOPMENT OF 
TECHNOLOGY WITH PRIVATE FUNDING (APR 1988) 

(a) All technical data pertaining to the items, 
components, processes, and computer software identified on 
the listing attached to this - e -e- rtif - iootion [notification] 
shall be subject to the written certification - [notification] 
below. Upon request by the Contracting Officer, the 
Contractor shall provide guff icicnfe - [reasonable] descriptive 
information to e nable the Contracting Officer to identify 
and evaluate the Contractor's assertions. 

CERTIFICATION [NOTIFICATION] OF DEVELOPMENT OF TECHNOLOGY 

WITH PRIVATE FUNDING 

(1) The Offeror/Contractor [notifies the Government of 
the following:] - oertifioo that, to the best of ito 
knowledge and b e li e f -, — the following information i e- 
ou rr -e nt - , — accurate and complete i 

(i) Identification of items, components, processes and 
computer software which the Offeror/Contractor intends 
to use in the performance of the contract which were 
developed exclusively at private expense [. ] -i - f— the - 
unpublish e d technical data pertai - ning thereto will bo 
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(ii) Identification of items, components, processes 
and computer software which the Offeror/Contractor 
intends to use in the performance of the contract which 
were developed in part at private expense if the 
unpublished technical data pertaining thereto will be 
delivered to the Government marked with other than 
unlimited rights. 




PART 227 - PATENTS, DATA AND COPYRIGHTS 

Index - does not include "Subpart 252 Clauses", starting 

with 252.227-7013 through - 7038, on pages 46 - 101. At 
the minimum, they should be indexed somewhere. 

227.470 

P.L. 99-500 does not grant rights in technical data 
unless the data is "procured" by the DoD. 

227.471 

"Commercial Computer Software". The preference for Non- 
Developmental items (which commercial computer software 
is) does not contain the restrictive conditions "regu- 
larly" and "in significant quantities" and "at estab- 
lished market or catalog prices", which is stricken. 

These limitations emasculate DFARS 10.001 and 10.002, 
changed 3/3/87 per DAR Case 86-159. Also see Public Law 
99-500, Sec. 907 (codified at 10 U.S.C. 2325). 

227.471 

"Computer", "Computer Data Base", "Computer Program", 
"Computer Software" and "Computer Software Documentation". 
We- believe that we do not have sufficient expertise to 
comment on the specialized computer related definitions 
and provisions, especially in view of the absence of 
227.481 from these regulations. 
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227.471 

"Detailed design data" - This data is developed to 
record the design. It is not created to produce (ie., 
manufacture) an end item or component. Normally another 
set of data is used from which the end item is produced. 
The creator of this data can not "ensure" that the end 
item will be "essentially identical" to the original. 

227.471 

"Developed" - We encourage reference to our PIA paper 
entitled "An Analysis of the Technical Data Rights 
Terminology Developed at Private Expense (and What It 
Should Mean)" October 1986, submitted as Appendix B to 
our DAR Case 84-87 Comments of 2/16/87. The 1985 Bell 
Textron case does not require a prototype 100% of the 
time [85-3 BCA 18,415 at 92,421-22]. 

See the 1986 Packard Report, Appendix I, Section IV, 
Regulations . p. 121. They suggest the additional 
language at the end of the 3rd sentence. 

"On the commercial market" is an unnecessary restric- 
tion. If the item is otherwise "developed" for a 
military application, it should be accorded the same 
protection as if developed for a commercial market. 
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221. All 

"Developed Exclusively with Government Funds" - As 
written, the meaning of "directly paid" escapes us. 

Does it mean the Government delivered a check to the 
developer? Definitions are supposed to clarify. Our 
suggestion does. 

The "or" must be changed to "and" if there is to be any 
true reference to "who" paid for the development. If a 
dual test is provided, the Government could claim rights 
in a contractor or subcontractor's item, component or 
process that was developed exclusively with private 
funds because the development was required in "a" 
Government contract at some time or another (perhaps 
never even entered into by the developer of the data) . 
The proposed disjunctive definition is entirely in- 
appropriate here. 

»» 

227.471 

"Developed Exclusively at Private Expense" - As in the 
preceding definition, the second half of the definition 
is plainly unrelated to the phrase being defined. If 
the development was not required as an element of perfor 
mance under a Government contract or subcontract, the 
contractor or subcontractor must have paid for the 
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development. Thus, the second half of the definition 
has no significance except to completely undercut the 
intent of the first half of the definition. Additionally, 
the dual definition leaves room for mischief. See our 
example regarding the definition of "Developed Exclusively 
with Government Funds" directly above. 

Analytically, it is useful to insert the proposed 
definition language "was not required as an element of 
performance under a Government contract or subcontract" 
into the first sentence of this definition, leaving out 
the less important words and phrases. So simplified it 
states: 

"'Developed Exclusively at Private Expense'... 
means... that no part of the cost of development was 
paid for by the Government or that the development 
was not ... (specif ied in a Government contract or 
subcontract or that the development was necessary 
for performance of a Government contract or 
subcontract. ) " 

This analytical technique demonstrates that for an item 
to be "Developed Exclusively at Private Expense" under 
the proposed definition it must satisfy all 3 of the 
following criteria: 

1. use no Government funds; and 

2. development not be specified in a Government 
contract or subcontract; and 


3. development not be necessary for performance of a 
Government contract or subcontract. 

In addition to PIA's objection to criterion 2 above, PIA 
strongly objects to criterion 3. Most subcontractors 
are being encouraged to apply their technological exper- 
tise to solving a wide variety of technical problems on 
the latest military programs at their own expense. Many 
of these developments are necessary for performance of 
the prime contract or higher-tier subcontracts. Applying 
this definition, the Government can claim that these 
items were not developed exclusively at private expense. 

Addition of the word "direct" in the first sentence is 
expressly suggested in the legislative history (ie. U.S. 
House/Senate Conference Report) to Public Law 99-500, 
Section 953, which says: "In addition, the conferees 

agree that as a matter of general policy at 'private 
expense' development was accomplished without direct 
Government payment. Payments by the Government to 
reimburse a contractor for its indirect costs would not 
be considered in determining whether the Government had 
funded the development of an item." (emphasis added). 
PIA believes the DAR Council is ignoring the express 
directions of Congress. 
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The last two sentences of the definition suffer from the 
same problem discussed above and are stricken accordingly. 
The meaning of "Developed Exclusively at Private Expense" 
should not be inconsistent with its plain words. The 
remaining explanations merely give meaning to the plain 
words. 


In the absence of a specific recognition in these regula- 
tions that "separate" items of baseline technology 
forming a part of a larger end— item qualify as "Devel- 
oped Exclusively At Private Expense", the Government, 
prime contractor and subcontractor personnel will 
continue to expend considerable time arguing the point 
in and out. of court. Separable elements type language 
was recognized in ASPR case No. 72-65, the interim DFARS 
°f 9/10/85, the 1985 Bell Helicopter-Textron case (at p. 
92,394) and more recently by the U.S. Court of Appeals 
(D.C. Circuit) in Conax Florida Coro, v. U.S .. 824 F.2d 
1124, 1130 (July 24, 1987). 


If the absence of separable element language means that 
the DAR Council rejects the idea of separable elements, 
they should clearly say so in the definition. Building- 
in a point of contention makes little sense. 


1 


227.471 


"Government purpose license rights" - 

The right to use GPLR data is a right granted to the 

Government and should be so limited. 

If in the process of selecting a licensee, the Govern- 

I 

ment discloses the sensitive technical data to more than 
one licensee, as a practical matter, the technical data 
cannot be effectively protected. Once the technical 
data is generally available in the military market, 
trade secret protection (as a practical matter) will be 
lost and the trade secrets will be used for commercial 
purposes as well as Government purposes. These markets 
overlap too much for a mere Government prohibition to 
stop use in commercial applications; unless, a new 
criminal statute was enacted to prevent misuse of GPLR 
data. 

The exact purposes, restriction, etc. for which GPLR 
technical data may be used will be identified by the 
terms of the license. The definition should recognize 
this. 

"To do so" is too broadly stated, a licensee is autho- 
rized to use the technical data as specified in the 
license. 
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227.471 

"Limited Rights" - 

First paragraph - Adding section numbers to the 3 areas 
of limited rights was always included in prior ASPR, DAR 
and DFARS Clauses. It helps to illuminate the defini- 
tion. We suggest it be put back in. 

Subsection (a) - This added language was always in prior 
Data Rights Clauses. It is extremely important that the 
Government first check availability of the item before 
it provides any third party with access to detailed 
drawings of the originator. Not only is it cost 
effective to do so, but its more protective of the 
developer's property rights. 

In order to assure subsequent trade secret protection, 
it is necessary that written proof, including a copy of 
the nondisclosure agreement, be available to support 
litigation, if needed. Notification by the Contracting 
Officer should be prompt and written. 

Subsection (b) - Foreign governments shouldn't obtain 
our proprietary detail design technology, especially as 
defined in your proposed definition, thereby enhancing 
our flow of technology overseas and exacerbating the 
U.S. balance of payments. 
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227.471 

"Required as an Element of Performance Under a 
Government Contract or Subcontract" - 

The stricken language should be deleted for the reasons 
described under the proposed definition "Developed 
Exclusively at Private Expense" above. The stricken 
language also causes the defined phrase to take on a 
meaning beyond that of the defined phrase. 

227.471 

‘ r "Restricted Rights" - 

Nonstandard restricted rights legends resulting from 
specific contracts should be noted with a "Nonstandard 
Rights" legend. The terms of the contract or subcon- 
tract would establish the legend or a reference to the 
contract or subcontract should be included in the 
legend. 

How could anyone keep track of all the various 
definitions that would be created? The concept of what 
"restricted rights" and "unlimited rights" means, by 
definition, should be fixed . Leaving it open to change 
on a contract-by-contract basis could be very dangerous 
for both the Government and the contractor/subcontrac- 
tor. Further, contractors who accept a non-standard 
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definition in the prime contract would be forced to 
flow it down to subs (per Clause 252.227-7013) without 
alternation, thereby forcing subs to accept an unfair, 
non-uniform and unintended definition. 


227.471 

"Unlimited rights" - 

Even if the Government has funded 100% of the 
development, Government should not be permitted to 
release data for "commercial" purposes, even if in GPLR 
negotiations the Government obtains unlimited rights at 
some future time. While there may be an immediate 
Government benefit in doing so, whatever commercial 
value remains in the rights should be preserved for the 
developer. 

This position was recently supported by the federal 
District Court (of Washington, D.C.) in the case 
entitled Pacific Sky Supply. Inc, v. Dept, of the Air 
Force . No. 86-2044 (Nov. 20, 1987), when they refused to 
disclose unlimited rights data to commercial Competitors 
of the data developer, saying: 


"Even if the Air Force obtained unlimited rights 
in these drawings, Pesco, and then Sunstrand, 
were not divested of their rights in the drawings. 
The undisputed facts show that Sunstrand continues 
to profit from these drawings on a commercial 
basis." Page 6. 
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This definition also encourages offshore access to our 
best technology. 

227.472-1 - 

"Unpublished" - 

There is no reason to place unlimited rights technical 
data in the public domain. 

227.472-1 (a) - 

Technical data has the indicated uses but are not always 
"required". Technical data generated during research 
and development is not always disseminated; therefore, 
are often" should replace "must be". The Government is 
not invariably required to make technical data available 
for competition although it frequently does; therefore, 
the word "must" isn't appropriate. "Finally" implies 
that of the Government's Interests discussed in 
this provision, the least important one is encouraging 
innovation and new data development at private expense. 

A part of a contractor's or subcontractor's decision to 
invest private funds to improve an existing technology 
or develop a new one is whether he can protect his 
investment until he obtains a fair return on it. 
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What is a "fair return" probably includes enough money 
to help finance an entire new development program. For 
instance, John W. Lyons, Director of the National 
Engineering Laboratory (Nat. Bureau of Standards, 
Washington, D.C.) was recently quoted in Mechanical 

Engineering (April 1988) , page 38, that only about one 
in a hundred new ventures ends up making a profit. 
Penalizing the one profitable development will soon 
close down the entire innovative development program at 
most companies. 

These regulations must be sufficiently certain for him 
to make his investment in new developments with a high 
degree of confidence. Otherwise he may decline to make 
the investment or exercise any number of other choices. 
Leaving the decision to the Government of whether or not 
to permit the private investor to exclusively exploit 
his innovation is not much encouragement. 

227.472-1 (b) 

Reference should consistently be made to "contractors 
and subcontractors" rather than the limited group of 
"commercial and non-profit organizations". There is a 
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huge group of military program subcontractors who 
develop components at their private expense who likewise 
deserve protection of their property interests in secret 
technology. Even the FOIA's (b) (4) trade secret exemp- 
tion recognizes that unless the Government exercises 
discretion in obtaining and disclosing contractor trade 
secrets it’s future access to this information may be 
impaired. Considerable technical data has been obtained 
over the years for emergency repairs, training, provi- 
sioning, etc. Using this technical data for competitive 
reprocurement is inconsistent with the DoD's representa- 
tions (and justification) given for obtaining it initi- 

' v 

ally, and does in fact, jeopardize their competitive 
advantage in all situations. 

The massive numbers of unjustified blind challenges of 
proprietary legends of recent years (for the purpose of 
competitive acquisition) has alerted industry to the new 
DoD intent to use the data for competitive procurement. 
Competitive procurement is patently inconsistent with 
the contractor's or subcontractor's interest. The 
Government will increasingly find it more difficult to 
obtain delivery of data (for repair, maintenance, etc.) 
irrespective of the justification given. 


It's also a fact that military contractors also closely 
guard their proprietary data. They must not be excluded 
when the balancing of interests are discussed in policy 
sections. The hardship caused is not limited to 
"economic". Innovative vendors have a lot of pride in 
their discoveries and suffer mental trauma when their 
secrets are wrongfully dumped into the public domain. 

227.472-1 (c)(1) - 

As written, this subsection balances various competing 

Government interests. Contractor and subcontractor 

v 

rights should be scrupulously protected to encourage 

j 

private expense development. The Government needs to 
encourage delivery of technical data to satisfy 
Government needs. Fostering long-term technological 
progress is satisfying a primary Government obligation. 
Providing for short-term price competition is satisfying 
a more temporary Government objective. The Government 
should control the data it acquires consistent with its 
ability to handle it. 

Since, the interests being balanced in this section are 
predominantly Government interests, the title to the 
section should reflect this. 
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"Subcontractor's" make substantial private investments 
to develop new systems and component technology for 
military weapons. Government-funded R&D dollars seldom 
get flowed down by the prime contractor, even through 
subcontractor content on many weapons (aircraft, etc.) 
exceed 50% regularly. Their interests must be recog- 
nized and balanced if the Government is to keep its 
industrial base of high quality subcontractors from 
shrinking. 

227.472-1 (c)(2) - 

Government does not always have an obligation to foster 

V 

technological progress. The primary purpose for pro- 
viding for competition is to serve Government short-term 
budgetary interests (complying with Gramm-Rudman, CICA 
and obtaining the lowest price) . Providing competitive 
opportunities is a secondary interest. Thus, the 
sentence should be altered as suggested. 

Further, procurement "fairness" is one of the four basic 
principles highlighted by the legislative history of the 
CICA. That principle should be reflected in the 
balancing of interests policy section. 

The added sentences is necessary to make clear to the 
Contracting Officer that he/she must consider a likely 
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result of overly aggressive efforts to obtain technical 
data. ( See para (a) comments above) . 

227.472-2 - 

As written, the first factor assumes that the minimum 
Government needs have already been established. If it 
has already been decided that the item "will be competi- 
tively acquired", there is no reason to establish 
"minimum Government needs". As rewritten, the consider- 
ation allows the Contracting Officer to measure acqui- 
sition planning objectives against each item, component 
or process. 

The second factor doesn't seem to be relevant. The same 
or nearly the same amount of technical data will be 
required irrespective of whether the Government does the 
repair and overhaul or it is contracted out. 

The third factor should seek to "maximize" procurement 
of non-developmental commercial items per new DFARS 
10.001 and 10.002 ( see our initial comments to 227.471 
above) . 

Again as written, the fourth factor assumes that the 
minimum Government needs have already been established. 


In establishing Government needs whether the item, 
component or process "can" be acquired (the feasibility) 
by these other methods is a relevant inquiry to defining 
the Government's needs. 

The purposes for which disclosure of detailed design 
data is needed will have a significant impact on the 
ability of the Government to obtain future access to the 
detailed technical data. If the Government need is for 
reprocurement, access to detailed design data will be 
much more difficult and expensive than for other 
purposes e.g. provisioning, etc. 

If access to detailed technical data is sought for 
reprocurement early in a program's life before 
significant return (or recapture of) the contractor or 
subcontractor's investment, the cost of the technical 
data will be higher than if access is sought later. 

This will impact the Government's needs; therefore, 
"when" should be added to the provision. 

As explained in Comments at 227.471-1, contractor's "and 
subcontractor's" both have interests in addition to 
economic interests. Further, DFARS Subpart 217.72 
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(section 17 .7201-2 (b) ) uses the word "shall" use 
procedures in order of the least intrusive first, and 
requires a demonstration of "significant cost savings" 
for the most intrusive method (ie., reverse engineering). 

227.472- 3 and (a)(1) - 

The Government obtains rights in technical data 
"delivered" under contract or subcontract as a line item 
deliverable, not because the technical merely satisfies 
one of the descriptions of unlimited rights technical 
data. This is an extremely important constitutional 
(5th Amendment just compensation) requirement. 

227.472- 3(a) (1) (ii) - 

The suggested language is necessary to recognize separ- 
able elements. (See 227.471 "Developed Exclusively at 
Private Expense" page 6 above.) 

227.472- 3(a) (1) (viii) - 

Although on expiration of GPLR it may be negotiated that 
such technical data may become GPLR, it should not be 
dictated by regulation. 

227.472- 3(a) (1) (ix) - 

This provision is a dangerous expansion of data policy 
and could easily produce a forfeiture for lower-tier 
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subcontractor's rights by a higher-tier contractor by 
inadvertence (ie. failure to get the supplier's 
proprietary data in the prime contract list) . If a 
subcontractor's claimed (or asserted) limited rights or 
Government purpose license rights restriction was not on 
the list, this provision converts such technical data to 
unlimited rights. The civil liability exposure of the 
prime or higher-tier contractor is substantial. (Also 
see our Comments at 252.227-7038). The grossly 
negligent Government employee may also be exposed to 
criminal liability under the Trade Secrets Act (18 
U.S.C., Sec. 1905). , 

This provision also subverts 2207 . 473-3 (c) 

A lower-tier subcontractor is well advised to not 
deliver detailed technical data, prior to an express, 
written agreement by the Government clearly delienating 
his rights in the prime contract (piercing the wall of 
contract privity, etc.). 

227.472-3(a) (2) (i) - 

The suggested language is necessary to clarify the 


provision 
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More often than not military programs are not funded so 
that a good estimate of the number of units to be manu- 
factured by certain date can be accurately predicted. 
Return on investment is nearly always predicated on the 
number of units produced. Therefore, the additional 
language is necessary to permit an adequate return based 
upon a break even number of units (or shipsets) manu- 
factured . 

In subparagraphs (i) and (ii) by use of the phrase "be 
entitled to", the implication is created that the 
Government has a right to unlimited rights apart f.rom 
these regulations. It does not. The Government obtains 
unlimited rights solely because the owner accepted these 
regulations as part of his contract or subcontract. The 
Government's obtaining unlimited rights under (a)(1) are 
part of the rights that the owner "negotiates" away, and 
for which the owner is entitled to monetary consideration 

227.472-3(a) (2) (i) - 

By definition GPLR technical data involved some contrac- 
tor/subcontractor funding, why should this developer 
lose all rights simply because there was also some 
Government funding. The Government's interest in 
denominating technical data as unlimited rights is 
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insufficient to overcome the developer's interest in the 
data. Why does the Government ever need unlimited 
rights . 

227.472- 3(a) (2) (ii) - 

Because these regulations label certain technical data as 
subject to unlimited rights (See (a) (1) (iii) , (iv) , (vi) , 
etc.), this does not mean that the owner has no 
remaining vested right or property interest in the 
technical data, especially in the commercial market ( see 
our discussion of the Pacific Skv case under 227.471, 
"Unlimited Rights", above). Where an owner insists on 
recognition of his rights or interests in unlimited 
rights technical data, the Contracting Officer should 
not be precluded from negotiating with him. 

227.472- 3(b) (1) - 

This language will completely undercut the very sanctity 

o 

of contract law - ie., that the parties to a contract 
can agree (in the Contract Schedule) to what is, and 
what isn't limited rights data. This very "right to 
contract" is protected by Public Laws 98-525 and 99-500, 
(Section 953). Those laws, in reference to tech data 
regulations to be subsequently promulgated pursuant to 
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those statutes (which are essentially these regula- 
tions) , the Congress said, in pertinent part: 

" Such regulations may not impair any right of... 
any contractor or subcontractor with respect to 
patents, or copyrights or any other right in 
technical data otherwise established by law ." 

(emphasis added) 10 U.S.C., Sec. 2320 (a)(1). 

Further, prior data rights clauses (ASPR 9-202.3, DAR 
7-104. 9 (a), and DFARS 52.227-7013) over the past 30 
years, through the effective date of these regulations 
(April 4, 1988), have all provided for a contractural 
agreement on limited data rights as a completely 
independent basis for proprietary ^protection. 

More importantly, the contractors and subcontractors who 
deal with the Government will simply not have any final- 
ity (or certainty) of contract whatsoever, especially 
since technical data regulations (including definitions 
of "developed entirely at private expense") are changing r 
virtually every year. 

The proposed language will ensure that all data deli- 
vered to the Government will be challenged causing the 
administrative cost of contracting to substantially 
increase, as well as perpetuating the current adver- 
sarial relationship between contractors and the 


Government . 
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The written negotiated contract Schedule agreement must 
take priority over any policy or regulation, including 
the paragraph (a) wish list of unlimited rights. We 
urge the DAR Council to reconsider this language. 

The Government only obtains rights in technical data 
which are "delivered" under contract or subcontract, not 
because the technical data meets the description of 
limited rights technical data. This is a legal distinc- 
tion which must be made explicit in the regulations. 

227.472-3(b) (2) (i) - 

The parenthetical reference is added as necessary to 
identify the source of and procedures to substantiate 
the Government's "needs". 

It should be made clear that the Government must negoti- 
ate with the party "asserting" the rights. Otherwise, 
Government may interpret the phrase to mean that the 
Government may negotiate with a higher-tier contractor 
regarding rights of a lower-tier contractor whose item, 
component or process is incorporated in the higher-tier 
contractor's item, component or process. This would not 
only be arguably illegal and unfair, it would arguably 
be a "relinquishment" of the lower-tier contractor's 
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rights prohibited by 10 U.S.C. 2320(a)(2)(F). Because, 
after the Government and higher-tier contractor have 
negotiated all rights to the item, component or process 
of which the lower-tier contractor's item, component or 
process is a part, the lower-tier contractor's choice 
would be limited to sell/relinquish or be disqualified 
from bidding. The higher-tier contractor would thus 
have violated the statutory provision. 

It is clear from recent Public Laws 98-525, 99-661 and 
100-180 and these regulations (227 . 472-1 (a) ) that it is 
the policy of Government to encourage private expense 
development. Such policy is meaningless unless it is 
incorporated into the sinew of these regulations. 

It is also clear that the Government should pay only a 
fair price (ie., just compensation) for the value it 
receives, and that the item, component or process must 
satisfy the schedule. 

These regulations establish very complex rights and 
procedures affording little ability for the typical 
subcontractor to receive the true value of his item, 
component or process, or have the merits of his 
compensation claim heard first hand by the decision 
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maker. The bottom line to these regulations is that the 
Government can obtain access to the technical data, 
unless the owner refuses the contract. There is a 
forced-negotiation aspect written into these regula- 
tions. This will result in less private expense 
development (and other results discussed elsewhere 
herein) . Negotiation is a "mutual" procedure and, by 
its very definition (in Webster 1 s ) implies that either 
party can refuse to agree at some point in the talks or 
refuse to negotiate at all. 

However, the Government need not really start negotia- 
tion to acquire limited rights technical data, unless 
it has reason to believe it won't realize fair prices or 
can't get timely delivery. The suggested language 
provides for these real problems. 

Proprietary rights in technical data have value apart 
from an individual contract. The Government, as a 
matter of equity, should evaluate the price of 
reprocurement rights in proprietary technical data as 
part of a bid price on a contract. While the cost to 
the Government of such rights may be evaluated, the 
evaluation should be separate from the evaluation of the 
cost and performance of an item, component or process. 


/ 
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The words "before acquiring..." in section (b) (2) (i) 
suggests that the Contracting Officer has an absolute 
right to acquire greater rights in this "limited rights" 
technical data. He does not. He may evaluate the owner 
out of the competition. 

The Contracting Officer does not have the wherewithall 
to develop alternate items/ components or processes. He 
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can develop "requirements" as the alternate language 
suggests . 

Subpart (B) , as written, encourages the Contracting 
Officer or higher-tier contractor to coerce the data 
owner to develop a second source without any considera- 
tion of "net savings" to the Government, return on the 
developer's investment, continued availability of 
multiple suppliers, size of the market to support more 
suppliers, impact on future investment in innovation, 
etc. As suggested, the Contracting Officer should 
search for commercial substitutes. 

V 

227.472- 3(b) (2) (i) (C) - 

Direct licensing is encouraged by P.L. 100-180 and these 
regulations encourage use of the least intrusive means 
of satisfying Government need. Encouraging direct 
licensing would satisfy these requirements. 

227.472- 3(b) (2) (ii) - 

As written, this provision suggests that the Contracting 
Officer has an absolute right to obtain greater rights. 
The contracting officer may not insist on obtaining 
greater rights nor may the contractor/subcontractor be 
disqualified or excluded from contracting for refusing 
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to sell or relinquish its data developed entirely at its 
private expense (See 10 U.S.C. 2320(a)(2)(F)). The 
suggested language clarifies this. 

227.472-3 (c) - 

The complete statutory and regulatory reference is more 
useful. "Associated with" is too broad a reference. 

As such the negotations could cause negotiation of 
items not "pertaining to" the item, component or 
process. 

An item, component or process may contain items, 
components or processes that were themselves developed 
exclusively at private expense or with mixed funds by 
the prime contractor or another contractor. The 
additional language makes it clear that the rights in 
these items must also be negotiated. 

It is one matter for the Government to satisfy its 
statutory obligation to negotiate if the contractor 
does not provide notice. For the Government to forfeit 
mixed funding rights of the contractor or more 
seriously mixed funding or exclusively at private 
expense rights of a subcontractor for failure of the 
prime contractor to provide notice is legally suspect. 

; 


The prime contractor's liability exposure would be 
significant and unfair. 
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227.473-1 (a)(1) - 

Since 252.227-7013 is so extensive, a specific reference 
to paragraph (J) would be very helpful. 


In paragraphs (a) (1) and (a) (2) "to the extent feasible" 

\ 

should be inserted as indicated because the offeror at 
the proposal stage simply does not have all of this 
information. Paragraph (a) (3) , below, implicitly 

recognizes this. Inserting the phrase simply clarifies 

V 

the language. 


Providing this information will require incurring 
additional costs, and on some solicitations, longer 
solicitation periods. We assume the DAR Council has 
made an appropriate cost benefit analysis and has 
concluded that obtaining the information is worth the 
effort. 


227.473-1 (a)(2) - 

10 U.S.C. 2320(a)(2)(B), regarding data developed 
exclusively at private expense, grants the developing 
contractor or subcontractor a right to deliver the 
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technical data to be delivered with restrictions on use 
and disclosure. 

The reasons for the changes to the last sentence are 
explained below regarding paragraph (a)(4), 252.227- 
7028 and 252.227-7038. 

227.473-1 (a)(3) - 

Since 252.227-7013 is so extensive, a specific reference 
to paragraph (J) would be very helpful. 

For higher-tier contractors this provision will build-in 
programs delays and probably increase changes claims. 

It also encourages higher-tier contractors to exclude 
items, components and processes developed at private 
expense. This language encourages higher-tier 
contractors to violate 10 U.S.C. 2320(a)(2)(F) which 
increases the probability of litigation. On February 4, 
1988 Eleanor Spector confirmed, in a public speech at a 
PIA Symposium in Washington, D.C. that this prohibition 
on exclusion of proprietary subcontractors did, in fact, 
apply to prime contractors. The language is changed to 
diffuse this potentially destructive temptation. 


/ 
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227.473-1 (a)(4) - 

10 U.S.C. 2320(b)(5) requires "identifying" technical 
data to be delivered to the Government; it does not 
require "certification". As the clause at 252.227-7028 
indicates, "the same or substantially the same technical 
data" previously delivery must be identified. As 
indicated, a substantial degree of judgment is involved 
in determining what is the same or substantially the 
same. Therefore, requiring "certification" is 
inappropriate. "Notification" is appropriate. 

Technical data currently in the Government's possession 
and containing a proper limited rights legend under 
previous regulation did not contain an expiration date. 
Technical data negotiated under these regulations may 
not have an expiration date; therefore, "if any" should 
be inserted in subsection ( i ) ( B ) 

In subsection (iv) , "parties" means parties to the 
Government contract. The Government and the prime 
contractor do not have the right to negotiate away the 
property rights of subcontractors. The recommended 
language clarifies this. 

See our comments at Clause 252.227-7038 with regard to 
subparagraph (ii) recommended change. 
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227.473-1 (b) - 

Unless a "reasonable time" is suggested in (i) , the 
Contracting Officer could imply that per (iii) in most 
cases the Government's interests and his own workload 
could best be served by resort to paragraph (d) below 
regarding impracticable negotiation situations. 

The "parties" to a prime contract are the Government and 
prime contractor. On programs where subcontractors claim 
restrictive rights (nearly all), this provision directs the 
Contracting Officer to negotiate with the prime contractor 
regarding the subcontractor's rights. This is inconsistent 
with established law and the U.S. Constitution. 

It also encourages higher-tier contractors to violate 10 
U.S.C. 2320(a) (2) (F) because, if the prime contractor 
and Government have negotiated the subcontractor's rights, 
the prime contractor would be forced to exclude a subcon- 
tractor unwilling to accept the results of that negotia- 
tion or breach the agreement made with .Government . The 
suggested language makes it clear that -the negotiation 
must be with the party asserting the right. ... 

As written, (ii) assumes that negotiations are required. 

Per the inserted language, they are not. 
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227.473-1 (b) (2) (i) - 

The Contracting Officer should be provided a negotiation 
objective so that the factors can be reasonably applied. 

As discussed in comments to (b) (1) above, it should be 
clear that the negotiations must occur with the party 
asserting the rights. 

The deleted language represents a major concern for 
subcontractors in these regulations. By including 
negotiation factors for mixed funding. Government funded 
items which the owner desires to commercialize and items 
developed exclusively at private expense in one listing 
the Contracting Officer is being misled to believe that 
these different types of items should be negotiated the 
same. If this is so, why should private expense develo- 
pers use their own funds to develop items for Government 
uses or offer their commercial item to the Government.' 

To insure that Contracting Officers are not misled, we 
strongly suggest that negotiation factors for items, 
components or processes be separated stated as in 
suggested sub-sections (b) ( 2) (i) and (ii) below. 
Subsequent comments on this section (b) (2) (i) will 
assume that they only apply to mixed funding (ie., when 
the Government negotiates to relinquish its rights) . ; 
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Factors (A) and (B) - Deletion of "or system" ensures 
that the negotiations occurs with the party asserting 
the rights. 

Factor (D) - The Government is not in a position to know 
whether or not the technology can be commercialized. 

The contractor's or subcontractors intent to try to 
commercialize the technology is all that should be 
required . 

Factor (F) - As stated, this starts with an assumption 
that there exists a mobilization need. 

Factor (G) - This implies that the Government does not 
intend to protect subcontractor's technical data. The 
added language is necessary to clarify the limited 
nature of the Government's burden. 

Factor (H) - This added item is required by the Congress 
per 10 U.S.C. 2320 (a)(2)(E) (iii). 

227.473-1 (b) (2) (ii) - 

By virtue of Government funding some or all of the 
development, it may be reasonable to consider the 
tangential pro-Government factors in (b) (2) (i) above. 
However, when ; the item, component or process was . 
developed, exclusively at private expense, the negotia- 
tion should be limited to these 3 factors. The Govern- 
ment-funded data of (b)(2) (i) factors are so biased 
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toward "obtaining the technical data" that they virtually 
contradict the earlier DoD policy statement at 227.472- 
1(c)(1), and the Congressional prohibition of 10 U.S.C. 
2320(a)(2)(B) and (F) . 

Before investing private funds in the development of 
items, components and processes private expense 
developers need to be able to predict the likelihood of 
recovering their investment. The pro-Government factors 
of (b) (2) (i) preclude any such prediction. 

There also is a need for the DoD to document its data 

V 

needs and cost/performance comparison in writing before 
negotiations are attempted. Many attempts at data 
acquisition are totally unnecessary because the proprie- 
tary vendor. still has the best price and delivery terms, 
or its a one.time: purchase with no need for data,«etc. 

The ASPR,DAR and DFARS have always had this safeguard 
in them before. ■ . '■' * 


2271.473-1 (b) (2) (iii) • - ~ ^ . 

Change (ii) 'to (iii) to accommodate new provision (ii) . 
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The examples encourage Contracting Officers to ignore 
differences in ownership resulting from the "source" of 
funding. (See comments to (i) and (ii) above.) In sub- 
paragraphs (A) , (B) and (C) below* the identifications 
have been added. 

As discussed at (i) (D) , the contractor's or subcon- 
tractor's intent to commercialize is most appropriate. 
Since the examples provided in this section do not 
include an example of an item, component or process 
developed exclusively at private expense, we have 

provided such?an example as (D) . v 

I 

227.473-1 (b) <2) (ii) (E) 

The development process is usually a multiple . step 
process; -first . a conceptual-; design is.produced, then a 
proofof concept; model is made , = then fullrdevelopment 
occurs. When the contractor or subcontractor funds the 
first step, and. a proposed contract further , explores the 
conceptual design without development. of, or delivery 
of, items or components, the privately funded design 
should be protected. Only after the Government funds 
the, firstchardware: phase* development should the '>■ 
contractor's rights be degraded. 
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227.473-1 (b) (2) (iv) - 

Change (iii) to (iv) to accommodate new provision (ii) . 
It is inappropriate to impose time limits on items 
components or processes developed exclusively at private 
expense. 10 U.S.C. 2320(c) permits the negotiation of 
time limits. However, 10 U.S.C. 2320(a)(1) states: 

"Such regulations may not impair any right of... any 
contractor or subcontractor with respect to... any 
other right in technical data otherwise established 
by law. " 

Items, components and processes developed exclusively at 
private expense are recognized in. common (state) law as 
trade secrets. Such trade secrets' are established by 
law without time limitations. To coerce negotiation of 
time limits is inconsistent with the legislative intent 
of Pub.. L. . 99-500 and the above-quoted , statutory ; . 
language in 10 U.S.C. 2320(a)(1). 



Government estimates of production delivery schedules 
are routinely revised due to funding limitations and 
other reasons . Requiring, that the time .period be based 

.<•- ~ , i. V ... .■ . I *. i. ! v . f-l ■+ » »**, .j . ■ i i) 1 J A 1 ? * ** t. ^ /. 

on time periods alone is, unfair and will impede the 
negotiation. Contractors and. subcontractors normally 
compute the recovery of the return, on their investment 
(ROI) on number of units. 
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Note : Subsequent comments on this provision are made 

based on the assumption that limited rights technical 
data have been removed from this section. If that is 
not so, significant revision to these factors would be 
appropriate. 


(A) (3) - Will the Government publish or encourage a 
third party to publish the economic life of various 
technologies; otherwise, widely disparate views can be 
expected. 


. .. ;• u 


(A)(5) - The technical data expected to receive wide 
distribution (technical manuals, form, fit function 


data) is to be delivered with unlimited rights. The 
burden on the Government is considerably less than on 
the cont'ractor/subcontractor to protect' his’ rights. " 




-\w .ir* ; - ''.i <■;. ft - • 


(A)(6) - Developer's intent to commercialize is more 
relevant. 5 ‘ ' ' 


(B) - As“ndted in (bj (2) (iv) placing time limits on' 
items, components' or process developed exclusively at 
private expense is 'entirely inappropr iate^and violates 
federal law (above) .’ Further, its investment amount may 
cover other unsuccessful development activities in the 
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form of burden rate ( see our comments to 227. 472-1 (a) 
above. 


This provision is written so that recovery of the 
contractor's or subcontractor's ROI is a special case 
which denigrates its significance. If the Government is 
committed to the contractor or subcontractor recovering 
his investment, this poor cousin should be included in 
the factors of (A) . The condition ("If") destroy the 
Government's grudging commitment to its supplier's 


recovery of investment 


. V 

(C) As noted in (b) (2) (iv) . - Requiring time limits on 


limited rights technical data is inappropriate and 


illegal (above),. The given conditions for, extending 
time limitations are ■, so :i insignificant.- as 1; to destroy the 



As to time limits generally, their negotiations will 
prove to. be very time consuming, especially.,. the time 
lengths suggested : herein, a which.. are_ much: shorter than 
the 7 year negotiation objective suggested at 10 U.S.C. 


2320(c) . 
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227.473-1 (b) (2) (v) - 

Change (iv) to (v) to accommodate the addition of (ii) 
above. 

As noted in (b) (2) (iv) placing time limits on limited 
rights technical data is inappropriate and illegal 
(above) . 

In view of the complexity of these provisions and the 
risks taken by contractors and subcontractors in : ‘ 
accepting them, this provision does not permit local* 

Government activities to obtain access to data to 

V •. . . 

. satisfy specific local needs. The : suggested language 
provides an accommodation to satisfy immediate locaT 
needs. PIA has found that much of the technical data in 
the Government 's- possession ' currently- being 3 challenged 
(especially that of subcontractors) was obtained to^ 
satisfy an immediate local need. It was not contrac- 
tually' delivered as a CDRL requirement, but was, simply 
supplied at -no cost- by. a contractor or- subcontractor ^ 
because someone in- the Government heeded ^it i- ' 



227.473-1 (c)(1) (i) and (ii) - 

This new requirement can create an administrative 
nightmare regarding getting subcontractor's proprietary; 
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technical data added to the prime contract list. It 
exposes a prime contractor to civil liability if they 
agree to limited rights status in its subcontract but 
do not get it into his prime contract list. Subcon- 
tractors just won't sign up on a subcontract unless they 
see the Contracting Officer's signature on it agreeing 
to their proprietary data rights. Therefore, we've 
suggested language allowing the Contracting Officer to 
do so. We've also suggested a new subsection (iv) as 
remedy ( see our below comments) >•, 

227.473-1 (c)(1) (ii) - : o ! : c 

' V ' 

On any significant size contract, modifications to the 

contract are highly probable. This likelihood should 
be communicated to the Contracting Officer. If the 
.Gpvernment>^.ants^'per.ipdic»,updatjes; to, the list this, 
should. jal.sp.tbei communicated:, by .making modifications. 

■ plural. -f The world. .."bilateral"; is unnecessary; . its use 
may alter .the changes/ clause in; an; unknown manner. The 
normal changes; rules should continue to. apply .- 



227.473-1 (C)(1) (iii) -;. , ho v, , ;. 

The word ;"must"^ls 7 junnecessary . . -fcXaiift-J r 


41 . 


227.473-1 (c)(1) (iii) - 

If under subsequent Section (d) all of the rights have 
not been negotiated, the party asserting restrictive 
rights must be permitted to deliver the data with the 
legend claim or run the risk of losing his claimed 
rights . 

227.473-1 (c) (l)(iv) (added) - 

As we perceive it, the prime contract list is the primary 
source of information regarding rights in technical data 
on the overall system for the life of the system. It 
will provide a ready source of this information to 
users, logistics, procurement, etc. for many years. 

Dire consequences befall any supplier whose proprietary 
technical data is 'not listed. " These regulations have 
made the prime contract' list a J center-pie ce,- and yet 
there -is' no' mechanism for- ,f a '’lower-tier- ^subcbhtractbr to 
1 ensure that he is 1 on the- prime contract list or get on 
this list if he should be on it and was left off. In 
an extreme circumstance the Contracting Officer or prime 
contractor could wrongfully refuse to include a subcon- 
tractor and that subcontractor woul& 'h&ve''-'hb'--' , -rec6‘u'rse-/- i : '- 
but withhold delivery of - his technical data /and suffer 
the penalty. The suggested provision in (c)(1) (i) and 
(ii) , above are intended to cure this deficiency; 
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however, this new subsection (iv) provides an alter- 

j i 

native correction which could solve this problem. 

227.473-1 (c)(2) - 

As written, use of the standard non-disclosure 
agreement is limited to GPLR data, leaving all other 
restrictive uses protected by a regulatory "prohibition 
against further release", without a Standard Non- 
Disclosure Agreement. The prohibition isn't strong 
enough, unless, backed up by a, new criminal statute 
(with real teeth in it) designed to protect proprietary 
data (like the Trade Secrets Act, 18 U.S.C. 1905). 
Indicated changes expand the use of this Standard Non- 
disclosure Agreement to other applications. 

Reference to "contractor" have been ; . changed to . 
"recipient" - because; a,. recipient .may not-, yet be a .... 
contractor. .. r - - - 

In-, (ii) "developer : of - the data." has been changed to 
"party .asserting the rights". ..to beacons istent with 
.other suggestions -fma.de elsewhere in- our comments. 

In (iii) ,. each release requires a new, .agreement because 
the data identified and purpose of the release will 
vary with each release. 
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Standard Non-Disclosure Agreement 

Throughout the agreement "licensee" should be changed 
to "recipient" because the party to whom the data is 
disclosed may not' as yet be a licensee. 

In paragraph (1) of the agreement it is necessary to 
limit use of the data to "specified Government 
purpose" and add blank lines so that purpose can be 
filled in on a case-by-case basis because the agreement 
should be specific. ; 

In paragraph (2) of the agreement , "it is necessary for 
the Government to receive a copy of the agreement for 
its files. The Government does not avoid liability for 
failure to^obtaih an- agreement, thus, the Government 
should maintainVa copyi ; i.- : (See !5 paragraph 7 - of the 
agreement). 

“In paragraph ( 3) v it- is necessary 'to limit the purposes 
that a^subcontractor or potential subcontractor can use 
the data : to' those specified in- the contractor/Govern- 
: ment "agreements* l- *■$■■■ r.i S*.; '' ' ' S 
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In paragraph (4), the word "any" should be added to 
indicate a broad scope to "conunercial purposes". 


In paragraph (7), the Government derives a benefit from 
execution of this agreement because the Government is 
contractually obligated to do so. Language equating to 
a "confession of judgment" has been added for an 
injunction to prevent wrongful disclosures of its data. 


This is an effective policy mechanism which keeps the 
Government out of the enforcement loop. 


227.473-1 (d)(1) - 

: , / _ _ ; ... . ... . v ... 

As previously noted above, the prime contractor has no 
ib[ht to negotiate rights of his subcontractors . It 
also violates the "prohibition" in section 227.473-2 
^ r (beiow)? and federal law (10 USC, Sec. 2030(a) (2) (B) and 
^ S '(F) V l 1 ' K Negotiatiori' is not mandatory, only permissive 
under 10 U.S.C., Sec. 2030(a)(2)(G). This new 


regulation was not contemplated by the Congress, 
especially in light of the Pub. L. 99-500 legislation 


history condemning 


"coercion" 


of 'legitimate ‘'rights in 


proprietary technical data. 




PIA is aware that the October 1986 legislative history 
to Pub. L. 99-500, Section 953 (ie. Conference Summary) 
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provided certain interpretive guidelines to the DAR 
Council for implementing these technical data regula- 
tions. The last such guideline referred to use of an 
evaluative factor relating to "ability to compete the 
item in future acquisitions" due to inability to 
negotiate (1) acquisition of data rights, qr (2) 
developer's commitment to develop an alternative source 
for the item in question. . 


PIA would ordinarily suggest that some reference should 


be made to use of an evaluative factor in subsection 
(d) of the regulations if negotiation is impracticable, 
however, successive iterations ,of these regulations 
have ignored these same legislative history guidelines 
on other^points (ie., definitions of ."private expense", 
etc.) , r and therefore, PIA can ' t-^endorse. a piece-meal 


.... adoption ‘of, , that..' .'history of only its pro-Government 
terminology. , > r , 


v /' -,‘i 


227.473-1 „(d) (3). (new) m v! ; - 

The Contracting. Officer should be given guidance r re- 
garding failure to reach agreement so that neither he 
nor the prime contractor unknowingly violates the 10 
U.S.C. 2320(a) (2) (F) statutory prohibition. 
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227.473-1 (d)(4) (new) - 

See our comments at 227-473-l(c) (1) (iv) (added). 

227.473- 1 (e) - 

Unless authorized by law, flowdown is inappropriate. 

227.473- 2 — Prohibitions 

General . In view of the anomosity created by the data 
rights regulations over the past few years, their 
, complexity and frequent change, PIA suggests that they 
be located right up front in the regs at 227.472-2 
..■ regarding "Policy" for acquiring data and rights in 
.data.' ; " ■ ■ ' 

227.473-2 (a) -: -v. v - •- ■ -=•: 

^ The paraphrased ^portion of 10 U;SiC. ‘ 2320(a) (i) was 
'.omitted yf rom cthis prohibitions^ ’section tni'S ' ■ 

227.473-2 (b)(1) - : - . i „ i, i i 

“The exceptions language (b) (1) (ii) must also include 
the -"subcontractor" by statute/ - Adding the 'other 
* statutory ^language also helps c lar if y t h ere g . ‘ 

* ysssyn* ;; {$$ t-'J ■ j ‘g 7- : : A ? ■ h - ;-'* ■ ’■ ■■■ ;?■ 

227.473-2 (b)(2) - : ^ 

If this provision is meant to provide guidance to the 
Contracting Officer, it would be much more beneficial 
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if complete guidance were included to suggest what he 
or she should compare life cycle cost to the Government 
against. In the absence of such specific comprehensive 
guidance, no guidance is better. 

Our comments to 227.473-1 (d)l apply also. The 
mandatory statutory prohibition language in 10 U.S.C. 
Sec. 2030 (a) (2) (B) and (F) is "unambiguous" and quite 
literally in conflict with this piece of legislative 
history, upon which the suggested regulation is based. 

The.statute s imply prohibits - any coercive solicitation 

. V. 

or evaluation of data developed at private expense as a 
condition of contracting ox award of a Government 
contract. It was intended to prevent the exclusion of 
proprietary;. vvendors from Government ^programs, . which was 
occurring in.cthe:- 1984-1986 itime period when Public Law 
98-525 was in effect (which only suggested that this be 

T * 

done as a policy matter). 

£ f. | r . ; ’l v r \ v *. .. .i. C* • ; j . 

We -encourage reference, to ,our PIA paper entitled :; 
" Exclusion -From Government Contracting. (For. ^Refusal to 
Grant Unlimited Rights in Technical Data) January 1987, 
submitted as Appendix C to our DAR Case 84-187 Comments 
2/16/87. At pages 31 through 49 we explain certain 
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fundamental concepts (and case law) of statutory 
interpretation, all of which point to the conclusion 
that a court of law would strike down the regulations 
evaluative factor as another DoD attempt to perpetuate 
its 1984-86 exclusion policies. 


227.473-2 (c) 

The reference provides for obtaining greater rights in 
technical data. Since this section deals with statu- 
tory prohibitions, the reference should be to the sta- 
! -. tutory source of the prohibition, not an intermediate 
regulatory reference.'. . : 



On February 4, 1988 Eleanor Spector stated in a public 
speech at PIA’s Synposium in Washington, D.C. that the 
statutory non-exclusion prohibition applied likewise to 
prime contractors. Rick Summerour, Chairman of the rl “ 
: Subcommittee -1 on. Technical- Data/ agreed It 5 i s ' : ; ; - 

appropriate,' therefore, to put it in the regulations. 

227.473-3: (c) . - -■r.Uv ^ 

This savings? clause re; correct iohlof data" markings must 
apply to contractors and subcontractors to be effective. 
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227.473-3 (e) - 

"Proper" permits the Contracting Officer to unilaterally 
determine the proper marking and so use the technical 
data. An incorrect determination of the "proper" 
restriction may expose the Contracting Officer to 
personal criminal liability under 18 U.S.C. 1905. Even 
after notice, the Government's actions are dependent on 
their correct evaluation of the marking. 


227.473-4 -Validation of Restrictive Markings, etc. 

In .our 2/16/87 response to DAR Case 84-187; PIA provided 
a Comments paper entitled " Validation . An Interim . 
Analysis" - January 1987 as Appendix D. We encourage 
reference to that paper on this part of the proposed 
• regulation. v • 




227 . 473t 4 (a).^, b .,^ ^ ~ <. „ .. . _• *• t-; T ■’ .» r.j . 

Subcontractors^.regularly deliver their > technical data to 
higher-tier contractors many years. before the prime 
contractor delivers the total system's technical data to 
the Government. The Government or prime contractor ; .. V v 
could reviews the; .appropriateness; of any: restrictive T 
■r. -legend within three years after the subcontractor : 

delivered the data or final payment is made. This would 
aid the Government's or prime contractor's review 
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efforts by spreading out the review time period. It 
would also avoid imposing an unreasonable record main-? 
tenance burden on lower-tier subcontractors. 


FAR 4.7 establishes a general three year record main- 
tenance requirement on contractors and subcontractors. 
As drafted, the regulation could in many cases require 
lower-tier subcontractors to maintain some records for 
considerably longer than 3 years. 


In Conax Florida Corp. v. U.S . 824 F. 2d 1124 (D.C. 

1987), at page 1131, the Federal Circuit : Court suggested 
a reasonable time for the Government to challenge the 
propriety of the records. It would be unreasonable to 
insist on retention of the records for more than three 
years by subcontractors. 


Although not directly required by law, DoD should abide 
by all of its decisions and obligations out of consis- 
tency, fairness and basic contract law principles. For 
instance, recently one Navy agency stated that it 
"suspended", its 1984 challenge for the .economic benefit 


of both parties after,, the , subcontractor; presented 
evidence and case law to show conclusively that it was 
authorized to mark its data with Limited Rights legends . 
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We, therefore, suggest that these last two sentences be 
eliminated so as not to suggest practices to field 
personnel that could also become abusive. 


Some agencies are taking two to three years to decide 
formal challenges. These challenges were made under DAR 
7-104.9. If the last two sentences are to be retained, 
the first sentence should be amended to read. 


"The Contracting Officer's final decision resolving 
a formal challenge constitutes Validation as 
addressed in 10 U.S.C. 2321, as does a failure to 
make a decision within one year after the 
contractor or subcontractor has responded to the 
challenge." 

v 


22!7. 473-4 (b)(1)- 

Both Public Laws 98-525 (1984) 99-500, Sec. 953 (1986) 
and 100-26 concerned validation of proprietary data 
restrictions and specified the procedures, and 
contractor/subcontractor safeguards, for doing so in 
title 10 of U.S.C. , Section 2321. Initial subsection 
(a) of both earlier laws contained an initial record 
keeping requirement that: 

co "a contractor or subcontractor at any '-tier shall 
be prepared to furnish to the Contracting Officer 
•-'•a written justification for-any restriction 

asserted. . .on the right of the United States to 
use such technical data." (emphasis added) 
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P.L. 100-26 restated this provision. The only 
requirement to actually furnish records is subsection 
(b) after a formal validation challenge. 

As such the Government is free to request a voluntary 
pre-challenge response by the contractor or subcon- 
tractor to disgorge this information; however, since it 
is very costly in time and labor to collect information 
and prepare voluminous documents to meet typical 
voluntary requests, and the contract or subcontract 
(which is usually fixed price) rarely has any adminis- 
trative cost bid . into it to cover these requests, the 
supplier will rarely respond to these requests . v : i 

Refusal, or failure, to respond to such a prechallenge 
request ..is simply ; an economic, decision ? of -the supplier 
and is not required by these statutes. 



If the Government receives no information from the 
supplier then this is not a legal basis -to bootstrap 
"reasonable grounds" ( see our below. -discussion) in order 
to institute a ^formal, validation : challenge.. ^ To do so on 
a regular basis would be -an abuse, of this -statutory (and 
constitutional) due process protection. 
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Therefore, the regulation should say the C.O. "may" make 
these requests, but if refused he/or she must look 
elsewhere to establish a basis to challenge. 

If the contractor or subcontractor voluntarily furnishes 
information, additional justification requests should 
specifically identify the additional information sought. 
Otherwise, the subsequent submittal may also be 
incomplete! 

Requesting on-site visits or inspections could give 
the Government access to records that the contractor or 

v 

subcontractor could not or would not be willing to - 
provide in written form. Government questions could be 
answered on the spot and the review would be much more 
efficient than providing written- justification -which 
places nearly the entire administrative burden (ie. 'retime 
and cost) on the owner of the technical data. 

227. 473-4 (b) (3) - • ; 

The "reasonable grounds" definition-must 1 also be refer- 
red tohere and in clause 252.227-7037/ where appropri- 
’ v ate, ; so that the challenging Contracting Officer knows 
what standard or burden is placed upon the Government. 
For instance, the legislative history of P.L. 98-577 


54 . 


said reasonable grounds must be "more than a mere 
suspicion", and in the nature of "probable cause", etc. 


Public Law 100-26 (Codified at 10 U.S.C., Sec. 
2321(d)(1)) states: 


(d) Challenges to restrictions. - 

(1) The Secretary of Defense may challenge a use 
or release restriction asserted with respect 
to technical data by a contractor or 
subcontractor at any tier under a contract 
subject to this section if the Secretary 
finds that - 

(A) reasonable grounds exist to question the 

current validity of the asserted 
restriction; and - ; 

(B) the continued adherance by the> United 
States to the asserted restriction would 
make it impracticable to procure the item 
to which the technical data pertain 
competitively at a later time. 

This requirement also existed in Pub. L. 98-525 and 99- 

500, its predeacessor. 

This law is clear in requiring proof of both (1) 
reasonable grounds and (2) an inhibition on competition 
before a challenge is initiated. Use of the word "or" 
linking the parroted statutory requirement and a failure 
to respond to a voluntary prechallenge request permits 
avoidance of both statutory requirements (because the 
contractor or subcontractor failed to respond to the 
prechallenge request) . The Contracting Officer must 
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have demonstrated reasonable grounds first. The statute 
requires it! A formal validation challenge based merely 
upon failure to respond to a voluntary prechallenge 
review is procedurally abusive and ignores the express 
statutory due process safeguards. There is a good basis 
for award of attorney's fees under the Equal Access to 
Justice Act for bad faith of the Government ( see Lear 
Sieoler. Inc, v. Lehman (9th Circuit Court of Appeals 
' No. 86-6496, March 23, 1988)). 

The proposed provision requires the Contracting 
Officer to initiate a formal challenge. Even with 

.. .. ■ ■ ■ . • v 

reasonable grounds the Contracting Officer should not be 
required to challenge, because for many reasons it may 
not be in the Government's best interest. For example 
the 3 year statutory period may have expired or the 
technical data being considered for challenge may have 
become dated or obsolete, etc. 

F1A recommends that the DFAR Council seriously rethink 
it's language here. 

227.473-5 (a) - 

"Available" should be added to avoid an implication that 
this section adds to remedies otherwise available. If 
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this section does not add to otherwise available 
remedies, it should so state clearly. 


227.473-5 (b) - 

See our Comments regarding Clause 252.227-7030, below. 


227.475-1 (b) - 

See our Comments regarding Clause 252.227-7031, below. 
The contract or subcontract (schedule) requirements, as 
applicable, alone determine what data is a deliverable. 

Abstract reference to the FAR and DFARS is misleading 

* 

both to. the Contracting Officer and the contractor and 
subcontractors and must be deleted. 


227.475-2 (b) - - : 

To keep the contractual obligations manageable identi- 
fication of deferred delivery technical data should be 
. . identified; in the "DD 1423" ... frr •• . - . < 


227. 475-2 (c) - ; ; • 

" [G] enerated as part of the performance of the con-, 
tract." is not defined. Our suggested language defines 
.... it. Here's an example: A lower-tier subcontractor may 

be unwilling to provide any detailed technical data and, 
in fact, negotiated in his subcontract to deliver only 
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limited amounts of technical data. However, at his own 
expense he was requested to provide a different mounting 
configuration for his privately developed item. In the 
redrawing to satisfy this requirement, modifications to 
detailed drawings are required. It could be argued by 
the Government using the undefined language that the 
detailed drawings were "generated as part of the 
performance of the contract." The Government would 
claim a right to require such a subcontractor to deliver 
the drawing which were not paid for by the Government. 

The entire genesis of this clause in the ASPR and DAR 

V.. 

was that the Government paid for certain line item data 
in a bona fide R&D contract (or subcontract but didn't 
want to take delivery yet, or maybe not ever) ; The 
clause, as written* has great potential for '’abuse 
because it only purports to -pay the -contractor or 
subcontractor for the cost'to copy the data-in the form 
the agency wants (ie., xerox costs). Our language 
"clarifies" that policy aspect of using the Clause 
itself. r r - ’• : •--- 

* In the absence of the additional language the Contrac- 
ting Officer could use the 252.227-7027 clause to avoid 
the negotiation provisions at 227.473-1. 
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227.475-4 - 

10 U.S.C. 2320(a) (2) (D) (i) (11) requires the exclusion 
language and does not permit the reasonable limitation. 

227.476(a)(7) - 

Unless special works are involved this provision (7) 
should not be included because it fails to comply with 
Executitive Order 12591 and 100 S.C. 2320(a) in 
reserving commercial rights to the contractor or 
subcontractor. 

227.480(c) (d) and (e) - : ^ ' 

: • ' \ 

These provisions are inconsistent with 10. U.S.C. s&r 
2320(a) (l)r and should be deleted., - 

Part 252 - SOLICITATION PROVISIONS AND CONTRACT CLAUSES. 

:sctt P-i: r/;T, 

.This Part.;-252? should- be indexed, with the: titles- of : the 

» 

clauses.,- ~ osi l> i':. r: . .v .v r,:-.-' ' 

Clause 252 . 227-7013 - Rights In Technical Data and Computer 

] 

Software (APR. 1988) 

Reference, suggestion is .-.editorial .b . vi&z o,f 
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252.227- 7013 (a) (1) thru (20) - Definitions 

The definitions appear identical to those at 227.471. 

On the assumption that they are, our Comments are 
incorporated and repeated here. 

252. 227- 7013 (b) (1) - Unlimited Rights 

Unless otherwise noted see Comments at 227.472-3 (a) (1) , 
and 227.472-3(a) (2) (ii) , which are incorporated and 
repeated here. 

252. 227- 7013 (b) (2) - Government Purpose License Rights (GPLR) 

Government disclosure must be limited to the purposes 

V " 

described in the Standard Non-Disclosure Agreement as 
amended in our text and Comments to 227 . 473-1 (c) (2) 
above. 

. -J ''y '-ij-:-.'::-.} Vvlv V". ; . :'-'v ■*' • *«> 

The Government's liability is not completely assumed 

by the -recipient 1 executing a Standard Non-Disclosure 

*♦ 

Agreement. If the Government discloses to another 
without getting an executed agreement, the Government 
. is: liable,? not some ; party who • execu t ed an' agreement .' ' 

A block to enter a subcontractor' s and subcontract 
identity should be added to the legend. 
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In paragraph (iii) , the date or production of a certain 
number of units is appropriate for the reasons stated 
in our earlier Comments at 227 . 473-1 (b) (2) (iii) (c) . 

This provision also provides for extending the time 
limitations. 


252. 227-7013 (b) (3) (i) - Limited Rights 


The previous ASPR, DAR, DFARS Schedule agreement 
terminology has been added as subsection (i) and (ii), 
(iii) and (iv) are numbered for all the reasons given 
in our Comments to 227.472-3 (b) above;'' '-vr-r , 4 ^ 


252.227-7013 (b) (3) (iii) - 



The Government should be bound by any specific 
agreement over general requirements otherwise contract 
" negotiations ' will be unduly burdensome iv& ltvc" 

Y'i X.V. >../ 

252 4 227-7013 (b) ; LEGEND - H-&- 


This legend should be indented like -the Restricted 
Rights legend. Clause 252.227-7029 requires this 
addition to the legend. Also, provide for other than 
an expiration date as indicated." cc-i; v.'5 



The parenthetical note should only indicate that, an 
expiration date for limited rights has been agreed to. 
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Failure to indicate the contrary agreement should not 
be required. This looks like a trap for the unwary 
(ie. f an agency may infer the 5 year expiration was 
applicable if there is no written indication to the 
contrary) . 

"Minimum" should be stricken because the clause and 
agreement provide all of both parties rights. The 
legend should refer to the "contract or subcontract, 
etc." for its definitions, not these regulations. 

It'll have to be stamped on a drawing and the regs 
aren't relevant only an abstract reference to "above 
paragraphs". The Legend should show an [END] mark. - 

252.227-7013 (c) (1) - Restricted Rights v : ? : 

Forfeiting rights for such minor; reasons, is inappro- 
priate and of questionable legal force when clauses by 
number are included in a legend, the applicable date of 
the clause should be included because there has been so 
much change and .more 'can be expected.-;, 

There are typographical errors , in both paragraphs,, 
leaving out language from prior DFARS 52.227-7013 on 
software. We've added them back in. It should also 
refer to the "subcontractor" or "subcontract" as 
appropriate. 
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252. 227-7013 (c) (1) (ii) (C) - 

As stated this language is too all inclusive and yet 
may not include those to whom disclosure would be 
appropriate on a specific license. 

This private expense protection should not pertain 
solely to "commercial" software; The military market 
software may very well be in that category. 


252.227-7013(c) (2) - Unlimited rights (in Computer Software) 
These unlimited rights catagories should use the 
definitions to the extent possible. Further* "private 
expense" development ; exceptions must be included in (i) 


and (ii) for the concept of who paid for the data to 


have any meaning whatsoever . - ^ 1 

252 . 227- 7013 (f) - Removal of Unjustified Markings ? 

In subsections ( 1 ) ' and (2) V' ! the words* "at -the contrac- 
tor's expense" are entirely inappropriate because 
Clause 252.227-7037 (g) provides for recovery of expense 
by the contractor or the ! Government, only as prescribed 
in detail in that Clause. 

252. 227- 7013 (f) (3) - : 

The "subcontractor" and "subcontract" should be added 
to the text. The Contracting Officer shall be required 


to provided notice to the contractor (or subcontractor 
as applicable) within a reasonable time. 


252. 227- 7013 (i) - Acquisition of Technical Data/Software 
from Subcontractors 

Our comments to 227.473-2(c) regarding the statutory 
prohibitions is incorporated and repeated here. 

252.227- 7013( j) (3) - 

See our Comment at clause 252.227-7035 below. 

252.227- 7013 (j) (4) - 

See our Comments at Clause 252 .2^7-7038 below. .. f 


252. 227-7013 (k) - Identification (listing) of restrictions 
on Government rights 


Our comments ,^to : 2127. 473-1 (c), regarding "Contract 


DocumentationVare incorporated and 


repeated 


here 


also 


Since subcontractors have, no right of appeal to a 
Contracting Officer decision under 252. 227-7037, they 
should have the right to insist on the Government, 
initiating a challenge during the negotiation process 
so that they know before delivery of their sensitive 
detailed technical data whether the Government will 
protect that technical data or not. 
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252.227- 7013(1) - Postaward Negotiation - Disputes 

Our comments to 227.473-1 (d) regarding "Negotiation 
Impractical" are incorporated and repeated here also. 

These regulations are mandatory flowdowns and yet a 
subcontractor cannot, without approval, of his prime use 
the prime contractor's name, to appeal the decision of 
the Contracting Officer. This provision is a denial of 
due process under the U.S. Constitution. The suggested 
addition merely recognizes the self help that subcon- 
tractors will be forced: to .resort to; ... 

252.227- 7013 ALTERNATE II V 

Our prior comments in 227.472-3(b) and Clause 252.227-' 

. 7013 (b) (3) .which are ^incorporated and repeated herein 
.. , regarding the ^failure ; to. include the right to,,. contract 
in a. Schedule Agreement ,:for.,j:limited frights ^protection. 



Further, restricted rights .language should refer , to a 
license "or" agreement , v.u , 

. fi&uat-jun i '" 1 * ’r ' tost, ft i.r.-or : 1 s 

Our , Comments -to Clause 252.227-7013 (c) are incorporated 
and repeated here. 
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252. 227- 7018 (b) (2) - 

As this provision reads, it requires the higher-tier 
contractor, to maintain records to justify a lower-tier 
contractors restrictive markings. In addition to the 
obvious undue administrative burden on higher-tier 
contractors, it may give higher-tier contractors access 
to sensitive lower-tier contractor's justification 
records in violation of Clause 252.227-7013 (i) (2) . 

252. 227 - 7018(b) (3) - ^ 

This will place a significant administrative and cost 
burden on higher-tier contractors. 

*v '• \ v -• 'r"'". * >'*• ■' ■ 

252. 227- 7018 (c) - U 

As stated, this provision would authorize highest-tier 
. contractors to determine whether restrictive -markings 
are to be placed on technical data -to be delivered .• 

This would be inconsistent with the property rights and 
other interests described at 227.472-1 herein and in 10 
U.S.C. 2320. The liability exposure of the highest- 
tier contractor would be substantial and not binding on 
lower-tier contractors without their ‘ concur rerice ^ 

252. 227- 7018 (f) - 

In the absence of the suggested change the highest-tier 
contractor is without the authority granted the "Govern- 
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ment" or "Contracting Officer" (See (c) , (d) and (e) 
above) . 

252.227-7019 - Identification of Restricted Rights computer 

Software 

Inclusion of this clause prior to announcing a policy in 
227.481 will place many unknowns into contracts and 
subcontracts. 

At the time of computing the price and making the offer, 
the offeror frequently does not know who the subcon- 
tractors will be V. much less their restricted rights 
status. If the Government is unwilling to amend the 
contract, the prime contractor must resolicit to exclude 
a subcontractor claiming restricted rights or remove 
• the subcontractor 's restricted rights legends.: .. Either 
way > : the prime ^ contractor , is placed in; an ; unreasonable 
position. He; is. exposed: to the cost? of redesign on the 
one hand and litigation on the; other hand./ 

Faced:, with these choices, prime, contractors are encou- 
raged to violate the express anti-exclusion' prohibition 
in 10 U.S.C. 2320(a) (2) (F) by excluding any item in 
which a subcontractor: claims restricted rights. To 
avoid this litigation exposure, the prime contractor 


L A 


67 . 


will pressure subcontractors to give up restrictive 
rights claims. This is certainly inconsistent with 
"scrupulously" protecting data rights espoused by the 
DAR Council at 227. 472-1 (c) (1) . This scenario cannot be 
discounted as unlikely because it is occurring on a 
number of major programs today under similar regulations 

252.227- 7022 - Government Rights (Unlimited) 

The clause has potential for abuse unless so changed. 

252.227- 7026 - Deferred Delivery of Tech. Data, etc. 

See our Comments at 227 . 475-2 (b) , which are incorporated 
and repeated here. . -v 

252.227- 7027 - Deferred Ordering of Tech. Data, etc. 

See our Comments, at 227. 475-2 (c) ,s which are incorporated 
. * and . repeated here.;:;All prior); ASPR^ dDARi and DFARS x' 
history of the policy behind this clause' is to defer 
ordering of data fully required. and paid for under a 
Government R&D contract. It is currently being greatly 
misused in military, production firm fixed price 
contracts., ■ ra A ! ;; v;r ■ 

252.227- 7028 - Requirement For Tech. Data Certification 
Typo in the reference. See 227-473-l|(a) (4) re "notifi- 
cation" and "if any". 
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With regard to the language changes in the first 
sentence, the "Offeror", the prime contractor, can't 
be expected to have access to the required information 
for notification, much less certify it. The suggested 

language changes obligate the prime contractor to 

/ 

collect and submit with its offer the notifications of 
its subcontractors and its own notification. For 
consistency the "offer", not the "offeror", identifies 
the information. 

252.227-7030 - Tech. Data - Withholding of Payment 

Thi£ clause imposes an unfairness on contractors and 

. • , . V 

lower-tier subcontractors. Typically, subcontractors 
deliver technical data to higher-tier contractors many 
years’ before delivery to the Government. If the higher- 
' tier "Contractor^- accept delivery and pay the lower-tier 
I subcontractors,^ they 'ruh ; the risk of payment being 
withheld 1 from them without' recourse to the lower-tier 
suppliers.- If he” automatically withholds payment from 
the lower-tier supplier he runs the risk of litigation. 


If the question of entitlement to deliver data with 
•-"limited rights" or under 227 . 473-1 (d) (ie. - negotiation 
impracticable) is not resolved at time of delivery of 
the technical data, the contractor, or worse, the sub- 
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contractor is faced with a dilemma. If he delivers 
without restrictive marking, he loses the rights he is 
entitled to assert. If he delivers with restrictive 
markings, the Contracting Officer can withhold 10% of 
the prime contract price. This pits the prime contrac- 
tor and the Government against the subcontractor. This 
gives the Contracting Officer a grossly unfair bar- 
gaining position. 

For privately developed items, components and processes 
the price of. the technical data is. typically far less 

than 10% of the total contract price. As individual 

; ' ' : ■ • V 

items on .a contract are delivered, the contractor or 

subcontractor is entitled to payment. Withholding 

! 

payment of what may be.. considerably more than, the pay- 
ment, due on the. individual, item alleged; to be : deficient 
is .so unfair , . especially considering- the^unequalityy of 
bargaining position ,. .that even ; if < thet.data, is- def ic ient 
in some manner ,.. it amounts to a penalty . ? The amount 
withheld should be limited to 10% of the price of the 
deficient item. 



The Contracting Officer should be authorized to. specify 
a lesser amount, at the time of the withholding. 
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Withholding does not equate to a forfeiture. If 
permanent retention is intended, the word "withhold" 
should not be used. A more descriptive word would be 
"forfeiture, retention, etc." 10 U.S.C. Sec. 2320(b)(9) 
limits DoD to "withholding. . .if the contractor does not 
meet the requirements...". When the contractor does 
meet the requirements the DoD's authority to withhold is 
terminated. The Government should not be permitted to 
withhold without a reasonable time period being imposed. 

252.227-7031 - Data Requirements 

Unless we have missed something in our review of the 
broadly cited FAR and DFARS sections, they do not 
require "delivery" of technical data. It would greatly 
simplify solicitation and contract review to. delete the 
indicated ..phrase ..unless something specific is contem- 
plated, in^which. case, it should be. .specifically cited. 



252.227-7032 — Rights in Tech. Data, etc. (Foreign) 

1-0 U.S.C. 2320(a) (2) (D).(i) (11) prohibits disclosure of 
detailed manufacturing , or process, data delivered by a 
. . U . S . manufacturer .to a .foreign .government . Therefore , 
the reference to "Contractor" must .be to a "foreign 
contractor" . This classification is ..consistent with 
227.475-5. 
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252.227-7035 - Preaward Notification of Rights in Tech. 
Data, etc. 


252.227-7035 (a) - 

As explained in our comments at 227 . 473-1 (a) (1) , 
incorporated herein, the words "to the extent feasible" 
should be inserted as indicated. 


252.227-7035 (b) - 

The reference should be to (a)(2), versus (a) (ii) 




As explained at 252.227-7038, below, "certification" 
should be changed to ' "notification. " 

252.227-7035 (cj ‘ ^ ^ 

The Government s as 1 would f 'ariy "contracting "pa'rtyi has 
v ; obl igehi i'o'«s* ^impo'sed' by the law J of ' contracts . 1 "The ' ' 
Government has a right and obligation to negotiate 

rights in technical data. * The Government's obligation 

■ . ■ • ; - -<• ,-Vw . -■ . { r \ • •• • \ ■: "• v 

is to negotiate before the technical data is deli- 
vered. " (See 227 1'472-3 (cj) “ Failure "of the Government 
to negotiate Vithiri 'the "required time should at least 
create "a presumption "that the 'contractor's '"'or ' 

subcontractor's assertion is accepted. To permit 1 
otherwise would encourage delaying tactics by the 
Government. 
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"lE]vidence" is a legal term. Few Contracting 
Officer's or contractor/subcontractor know what, it 
means with any degree of accuracy. " [J] ustif ication" 
is a more appropriate term. If the Government insists 
on evidence significant costs will be incurred and 
should be included by contractors and subcontractors in 
their offers. 

As explained at 252.227-7038 "certification" should be 
changed to "notification. 

252.227-7036 - Certification of Tech. Data Conformity 

\ . 

252.227-7036 (a) - 

The certification should have a title. 



10 OiS.C; 2320(b) (7)' requires that delivered technical 
c - -'‘ data " i .^satisfies -the -requirements of -the contract 
•concerning technical data; " . Not only does requiring 
certification of "all" requirements of the contract go 
beyond -what is -required by law/- but it -requires certi- 
• • f ication v of - information beyond -the knowledge of the 
certifying official. These requirements are ^"manda- 
tory" flowdown; therefore, subcontractors will be 
expected to execute this certification. 
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"(T)he" contract refers to the prime contract. Thus, a 
subcontractor would be certifying to the satisfaction 
of prime contract requirements. As suggested, the 
certification should be limited to the requirements of 
the contract of the certifying official. 

This certification is just another form of warranty (or 
performance guarantee) of technical data very much like 
DFARS 52.246-7001, referred to above in 227.475-3. 

That warranty has a 3 year time limit. So should this 
document. 

252.227- 7036 (b) - 

See our comments in (a) above. 

252.227- 7037 - Validation of Restrictive Markings, etc. 
in PIA's *2/16/87 response to DAR Case 84-187, PIA pro- 
vided a^paper ^entitled "Validation, , An -Interim Analysis 
- January /1987" as Appendix : "D" . We encourage reference 
to that paper; concerning defects, in: regulatory language 
versus 10 U.S.C. , ,Sec. 2031 (introduced by Pub. L. 98- 
525 and;Pub.>L. .99-500) , which is- perpetuated in these 
new . regulations 1... . 
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252.227- 7037 (a) - Definitions 

The term "reasonable grounds" is such a substantial 
requirement of P.L. 99-500, 98-525, 100-26 and 10 U.S.C. 
Sec. 2321 that it should be defined in this clause so 
that the challenging Contracting Officer knows what 
standard or burden is placed on the Government. Reason- 
able grounds is a legal term of art and without a speci- 
fic regulatory definition the Contracting Officer and 
contractors will be required to research the caselaw. 
This will leave a great deal of room for disagreement 
and subsequent litigation. The legislative history to 
P.L. 98-577, the companion statute to P.L. 98-525, said 
that reasonable grounds must be "more than a mere sus- 
picion", in the nature of "probable cause". (See the 
discussion herein at 227-473-4 (b) (3) ) . 

252.227- 7037 (b) - 

This provision is so broadly stated that it is not con- 
sistent with 10 U.S.C. 2321. As stated, this provision 
could be read to mean that the owner of proprietary data 
is required to maintain records forever. The purpose of 
the statute in prescribing the three year period was to 
make the record maintenance burden reasonable. 

No obligation exists under 10 U.S.C. 2321(b) unless the 
technical data was delivered as an element of perfor- 
mance under a Government contract or subcontract. 
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252.227- 7037 (c) - Prechallenge Request For Information 
Our Comments to 227. 473-4 (b) are incorporated and 
repeated here. 

252.227- 7037 (c) (1) - 

This provision is so broadly stated that it suffers from 
the same defect discussed in (b) above. The suggested 
change is paraphrased from 10 U.S.C. 2321(c). 

Since the contractor or subcontractor has previously 
submitted information requests for additional informa- 
tion should specifically identify the additional infor- 
mation sought. Otherwise, this subsequent submittal may 
also be incomplete. 

The Contracting Officer should provide a reasonable 
response time. 

252.227- 7037 (c) (2) - 

To provide some measure of balance to the prechallenge 
request, the Contracting Officer should inform the ; 
contractor: or subcontractor whether or not a challenge 
is likely. -- ■ ' : 
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252.227- 7037 (c) (3) - 

As noted in our Comments regarding 227.473-4(b) (3) 
herein, 10 U.S.C. 2321(d)(1) requires a "reasonable 
grounds" finding. Responce to a voluntary prechal-lenge 
request is not required by this statute, and failure or 
refusal to incur the substantial cost (and time) to do 
so does not satisfy the statutory requirement of 
reasonable grounds. This is a method of boot strapping 
a situation where the Government has nothing before it 
except a restrictive legend on a drawing. The typical 
prechallenge letter is a request for voluminous data in 

response. This is truly another attempt to subvert the 

\ 

statutory intent in deprivation of private property 
rights. 

252.227- 7037 (d) (1) - 

The Government's right to challenge is restricted to 
three years (see discussion in paragraph(b) above). 

The suggested change is paraphrased from 10 U.S.C. 
2321(c) (2) . 

The Contracting Officer could determine to challenge 
within the three year period and not challenge for an 
undetermined period of time. This possibility should 
be eliminated because it is inconsistent with 10U.S.C. 
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Sec. 2321(c)(2) which requires the notice of challenge 
to issue within the 3 year period. 

252.227- 7037 (d) (1) (i) - 

The "specific grounds" are specified as "reasonable" at 
10 U.S.C. 2321(d)(1)(A). Since the "specific grounds" 
have not been described as "reasonable" elsewhere in 
subparagraph (d) , such description should be inserted 
as indicated to avoid a mistaken interpretation by the 
Contracting Officer that mere "grounds" is required. 

252.227- 7037 (d) (1) (ii) - 

l . 

10 U.S.C. Sec. 2321(d)(3)(b) does not contain the 
lined out phrase. Most Contracting Officers are not 
legally trained and "evidence" is a legal term of art. 
Contracting Officers should not be required to make 
important decisions based on a term of the legal art, 
especially where crucial private rights are at issue. 

; • ■ ^ 

252.227- 7037 (d) (3) - 

10 U.S.C. Sec. 2321(b) (l)and (2) refer to a contrac- 
tor’s or subcontractor's failure to respond or response 
to a validation challenge of 10 U.S.C. Sec. 2321(d) as a 
"response" or "justification". Subsection (g) specific 
cally conditions imposition of the Contract Disputes Act 
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of 1978 on the contractor or subcontractor "making a 
"claim" . 

Since a "response" or "justification" is not a "claim", 
DoD is not authorized to require any response to a 
subsection (d) challenge to satisfy the requirements of 
the Contract Disputes Act of 1978. A "claim" under the 
Contract Disputes Act of 1978 is a demand for relief, 
whereas a challenge under 10 U.S.C. 2321(d) only 
questions the propriety of restrictive legends. 

In responding to a challenge, the challenged owner of 

V 

proprietary property is not making a demand for relief; 
he seeks maintenance of the status quo. This necessi- 
tates the imposition of an additional step to provide 
for a final decision of the Contracting Officer removing 
the restrictive legend, to which a contractor may then 
submit a "claim". . 

PIA's research paper entitled "Validation, An Interim 
Analysis - January 1987", mentioned earlier and our 
suggested addition of section (d) ,. makes some 
suggestions. ‘ 
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Imposition of this section on a subcontractor is 
arguably a denial of due process under the 5th Amendment 
of the U.S. Constitution. Since the Contract Disputes 
Act of 1978 does not authorize a subcontractor to sue 
thereunder, such a subcontractor has no recourse to the 
Contracting Officer's decision or right to submit a 
"claim", even if a procedure were implemented to correct 
the "claim" deficiency discussed immediately above. 

In attempting to place all of the enormous administra- 
tive burden associated with Validation on the owner of 
proprietary rights, the DAR Council has seriously flawed 
the Validation procedures which will surely lead to 
litigation. 

252.227-7037 (d) (4) - 

Agreement to be bound by all parties is not required by 
10 U.S.C. Sec. 2321(e). The Contracting Officer should 
not be permitted to defeat the equitable purpose of this 
statutory provision. 

252. 227-7037 (d) (4) - (New) 

Footnotes 52 and 54 of PIA's "Validation, An Interim 
Analysis - January 1987" clearly demonstrates (via 
example) that the Navy and Air Force have not been 
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complying with the statutory "reasonable grounds" 
requirement. A third party determination made by an 
independent party (hopefully with Contract Board 
experience) , considerably senior to the Contracting 
Officer is necessary to provide the appearance of 
fairness, to inform DoD senior management of the 
seriousness with which industry views wide spread 
unjustified validation challenges and to provide 
constitutional implementation of these validation 
regulations . 

Additional proof of flawed requests for information and 
validation challenges currently in use are available. 
This proof demonstrates that inappropriate FORM letters 
are still being used. This strongly suggests that top 
DoD management became involved in correcting existing 
service-wide deficiencies. A repeat of those deficien- 
cies must be prevented by these new regulations, if 
reasonable implementation of the Validation requirements 
are to be achieved. .*»: 

252.227-7037 (e) - 

As noted in the discussion of subsection (d) (3) above, 
a validation challenge questions the propriety of 
restrictive legend marking; it is not a "claim" within 
the meaning of the Contract Disputes Act of 1978. 
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Further, since a subcontractor is not in privity of 
contract with the Government, the subcontractor lacks 
standing to bring legal action in the Armed Services 
Board of Contract Appeals (ASBCA) , or U.S. Claims Court. 
Thus, a subcontractor is without an effective right to 
appeal the Contracting Officer's decision which in view 
of the requirement to exhaust administrative remedies, 
may be a denial of the process. 

It can be argued that 10 U.S.C. 2321(g) provides ASBCA 
and Claims Court jurisdiction for subcontractors. How- 
ever, it is not clear, which places subcontractors in a 

V 

tenuous position. If subcontractors have such jurisdic- 
tional access, it is to be limited to "...a claim per- 
taining to the validity of the asserted restriction...". 
This will significantly limit the scope of the action. 

In the absence of a failure to effectively resolve these 
two fundamental flaws in proposed Clause 252.227-7037, 
the remainder of the clause is flawed. However, we will 
not continue in subsequent paragraphs to repeat these 
fundamental flaws. 

Any notice of final decision should provide the 
"specific" findings and conclusions supporting the 
decision and the determination. 
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Especially in the absence of a third party method of 
questioning the Contracting Officer's reasonable grounds 
to challenge ( See added (d) (4) above ) , it is important 
that the Contracting Officer not use a failure to 
respond in lieu of reasonable grounds. 

252.227- 7037 (f) (1) and (f) (2) (i) - 

The purpose of the suggested provision is apparent. 

252.227- 7037 (f) (2) (i) - 

See comments to paragraphs (e) and (d) (3) above. 

252.227- 7037 (f ) (2) (ii) , (iii) and (iv) - 

The stricken portion of these sentences is oppressive 
and of questionable value in any subsequent legal action. 
The purpose that it may serve is to discourage the less 
sophisticated: small subcontractor from pursuing 
legitimate legal . rights . The Government should be 
willing to stand on the merits of the decision it has 
made. 

252.227- 7037 (f ) (2) (iii) and (iv) - 

Such agency head determinations are not specifically 
authorized by 10 U.S.C. Sec. 2321. Therefore, justifi- 
cation is necessary to avoid abuse. 
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252.227-7037 (h) - 

Insertion of the suggestions made in earlier sections 
precludes the necessity of this provision. 

The suggested additional sentence is to discourage 
challenging Contracting Officer from threatening a 
subsequent challenge in circumstances where a challenge 
is not authorized# for example after the three year 
period has expired. This technique is currently in 
widespread use on requests for information. 

As previously noted# the three year period was inserted 

V 

in the statute to ease the record maintenance burden. 
Since lower-tier subcontractor frequently deliver their 
technical data to higher-tier contractors long before 
the technical data is delivered to the Government# 
Subcontractors, on a given program# may be required to 
maintain records far beyond the three year statutory 

»* 

period . 

Regarding the deletion of the last two sentences in the 
absence of fraud or similar conduct# the Government 
should be bound by its agreements. 
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252.227- 7037 (i) - 

On what legal basis is the Contracting Officer authorized 
to "transact matters"? The basis must be contractual. 

If the Contracting Officer is transacting contract mat- 
ters, then privity of contract arguably exists. Subcon- 
tractors should not agree to this strange provision. 

252.227- 7038 - Listing and Certification of Development of 
Technology With Private Funding 

10 U.S.C. 2320(b)(5) requires that technical data to be 
delivered with restrictions on the Government's right 

to use it be "identified". Neither this provision, nor 

V 

any other requires "certification". Requiring the 
offeror to provide notice will add significant adminis- 
trative costs. Requiring "certification" will encourage 
prime contractors to seek methods to avoid the anti- 
exclusion prohibition of 10 U.S.C. 2320(a) (2) (F) with 
resultant civil liability. Therefore, where used, 
"certification" should be altered to "notification", 
including the title blocks, etc. 

With regard to paragraph (a) , how is a contractor to 
know what is "...sufficient descriptive information to 
enable the Contracting Officer..." to evaluate anything? 
it depends on many factors, not the least of which is 
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the Contracting Officer himself. This appears to be 
another example of shifting unreasonable burdens on 
industry in implementing the data rights policy. 

The deleted language of provision (1) (ii) of the 
certification implies that the developer of technical 
data developed at private expense does not have a right 
to deliver technical data with restrictive legends. 10 
U.S.C. 2320(a) (2) (B) grants the right to do so. 

The notification requirement would add significant 
administrative costs to all "offerors" bidding 
Government prime contracts; requiring certification 
would seriously impact the offeror's ability to propose 
and/or bid in the time period normally provided. 
Notification of the cost information, required by (iii) 
and (iv) would further complicate the bidding/proposing 
process. Certifying the cost information during the 
normal cycle time period is ridiculous. This process 
encourages the prime contractor to violate 10 U.S.C. 
2320(a)(2)(F). It should be clear that the information 
sought should only be required from the winning offeror 
and that a reasonable amount of time must be provided 
to collect this information from the tiers of 
subcontractors. 


86 . 


Subparagraph (2) of the certification or notice could 
easily produce a forfeiture of lower-tier contractor's 
proprietary rights. If a higher-tier contractor does 
not provide notification or certification either during 
the bidding or performance phase, this failure by the 
deleted language purports to defeat lower-tier contrac- 
tor's rights. Such language is extremely unfair and 
legally questionable. It exposes higher-tier contrac- 
tors to unnecessary litigation liability and raises 
questions about the seeming reasonableness of the 
acquisition policy. (See 227.472-1). 
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Iowa City, Iowa 52242 




tffice of the Vice President for 
Educational Development & Research, 
Dean of the Graduate College 

(319) 335-2144 



May 23, 1988 

Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/oOASD(PL) (MRS) 

Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 



Dear Mr. Lloyd: 

On behalf of the University of Iowa I wish to express my strong support 
of the position paper developed by the Council on Governmental Relations in 
response to the interim rule published at 53 FR 10780 under the DFARS 
Subpart 227.4-Technical Data, Other Data, Computer Software, and Copyrights 
and the clause at 227.252-7013. 

Our representatives on this Council have carefully analyzed the effect 
of these proposed rules on software, engineering drawings, and other 
technical data generated by Federal grants and contracts and feel that it is 
imperative that to facilitate effective transfer of university generated 
technology requires a Federal policy for technical data and software similar 
to that for patentable inventions. 

The proposed changes that have been sent to you by the Council on 
Governmental Relations would be an important step in achieving that goal. 


Thank you for giving careful consideration to their proposal 

Sincerely, 



D. C. Spriestersbach 
Vice President and Dean 
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Mr. Charles W. Lloyd 
Executive Secretary 
DAR Council 
OSASD(P)/DARS 

C/O OASD (P&L) (M&RS) Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

We appreciate the opportunity to provide comments on the 
interim rule "Patents, Data and Copyrights" published m the 
Federal Register April 1, 1988 (DAR Case 87-303) . _ 

Overall we are apprehensive about the detail record keeping 
requirements intimated by the proposed rule. We have not 
been able to cost the administration of this rule but 
believe it will be significant. 

We do wish to provide the following specific comments on the 
interim rule: . 

252.227-7035 Pre-award Notification of Rights in Techni- 

cal Data and Computer Software 

This solicitation provision requires the Offeror to notify 
the Contracting Officer of the Offeror's or its potential 
subcontractor's proposed use of items, components, processes 
and computer software in the performance of the contract that 
will be delivered with less than unlimited rights. There 
should be some firm definition as to what constitutes a 
"potential subcontractor" so that the Offeror is not required 
to query down to the level of each and every piece part 
/ supplier. It is suggested that this cut-off point be at 
v $25,000. This level is deemed appropriate due to the 

exclusion of contracts or orders less than $25,000 from the 
Data Requirements clause in accordance with DFARS 
227.475-l(a) (1) . 

252.227-7038 Listing and Certificatio n of Development of 

Technology with Private Funding 

The certification in this clause states, in part: v 

"(1) The Offeror/Contractor certifies that, to the best 
of its. knowledge and belief, the following information is 
current, accurate and complete:" 
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The phrase "current, accurate and complete" would imply that 
this certification has the same force and effect as a 
Certificate of Current Cost or Pricing Data under FAR Subpart 
15 .8 - Price Negotiation. This cannot be true because the 
development cost information to be provided will be, in most 
cases, estimates based on recorded costs accumulated at a 
level higher than the component that was developed. 
Contractors should not be required to collect costs at a 
level low enough to be identified solely for "private 
expense" purposes. For these reasons it is strongly 
suggested that the Certification, subpart (1) be revised as 
to read: "(1) The Offeror/Contractor certifies that the 
following information is correct, to the best of its 
knowledge and belief." 

There is a conflict between the clause at 252.227-7035- Pre- 

award Notification of Rioht in Techn ical Data — and — Computer 

Software and the clause at 252.227-7038 - Listing and 
Certification of Development of Technolo gy with Private 
Funding. 

The -7035 clause says the Offeror will list items, 
components, processes and computer^ software that are proposed 
to be used in the performance of the contract. 

The -7038 certification says the Offeror will identify items, 
components, processes and computer software which he intends 
to use in the performance of the contract and, which the 

technical data pertaining thereto will be — delivered to the 

Government marked with other than unlimited rights. 

The -7035 clause should be corrected to conform to the 
certificate clause —7038, because rights in technical data 
and computer software apply only to those items that are 
specified for delivery. See DFARS 252 . 473-1 (e) . 
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University Patents & Licensing 


Office of the Director 

509 Lewis Hall 
Columbia, Missouri 6521 1 
Telephone (314) 882-2821 


May 19, 1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD( PL) (MRS) 

Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

The University of Missouri desires to comment in general terms with 
respect to the interim rule published in 53 FR 10780 concerning 
Technical Data, Other Data, Computer Software and Copyrights. The 
University also wishes to lend its support and concurrence with the 
response filed on May 11 , 1988, by The Counsel on Governmental 

Relations (COCR). ' 

Public Law 96-517, as amended, has greatly enhanced the transfer of 
valuable technology developed under federal funds to commercial and 
industrial uses. It has succeeded in helping to forge new and stronger 
alliances between universities and industry. These alliances have led to 
increased research support for universities and made available to 
industry a high level of scientific and technological competence. In 

many instances a true synergism has developed through this interaction. 

In a similar manner, the government has responded very favorably in 
terms of protecting the publication rights of scientific results developed 
by faculty under federal grants and contracts. The policies adopted in 
the Code of Federal Regulations clearly acknowledge the principle of 
academic freedom and the need to freely exchange scientific knowledge in 
order to facilitate the advancement of science. The President has even 
issued a directive from the White House that maximizes the opportunity 
for publication of research results even when the research is funded by 
the Department of Defense so long as the publication represents the 
results of basic research and so long as the release does not constitute a 
threat to national security. 

So, on the one hand, we find that University technology developed 
under federal funding is protected by regulations regarding inventions. 
On the other hand, we find that universities are free to publish the 
results of their research in scientific journals. But for some reason 
computer software and technical data, which seem to fall somewhere 
between inventions and publications, are unprotected. The benefits. 
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however, that could possibly accrue to society may be just as likely 
through * the technology transfer and commercialization of computer 
software as with any invention or scientific publication. For example, a 
university might be working under contract with an army medical 
research group on a computer software program that would allow medics 
to make appropriate medical diagnoses in emergency situations when a 
doctor cannot be reached. Such a software program, however, might 
also be very valuable to communities that have emergency paramedic 
programs. Under the proposed regulations such software might never be 
available to communities. 

One might argue that the regulations have exceptions that could be 
called upon that would allow for the transfer, of this type of computer 
software. Our experience, however, has been that contracting officers 
rarely call upon the exceptions. They are more likely to view 
negotiations as a contest to see how many rights can be preserved for 
the government. This observation represents real experiences the 
University has had with contracting officers on computer software 
projects and are not just speculation. 

The University strongly supports the COCR recommendations, a copy of 
which is attached. The University would only add that even when 
contracts are issued specifically for the development of computer 
software that the government consider the possibility that such software 
might also have civilian uses that could be commercialized for the 
betterment of society. In these cases a university should be allowed to 
maintain rights in the software and licensed for commercial development, 
so long as the government was given free access to the software to make 
and distribute it internally. 

The University appreciates this opportunity to comment on these 
regulations. 


Sincerely , 



Robert Killoren 
Director 


cc: Milton Goldberg, COGR 
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COMMITTEE ON SCIENCE, SPACE AND TECHNOLOGY 
SUBCOMMITTEE ON SCIENCE, RESEARCH AND TECHNOLOGY 
U.S. HOUSE OF REPRESENTATIVES 
WASHINGTON, D.C. 


FACILITATING ACCESS TO SCIENCE AND TECHNOLOGY 

BY 

GEORGE H. DUMMER . 

DIRECTOR, SPONSORED PROGRAMS 
MASSACHUSETTS INSTITUTE OF TECHNOLOGY 

ON BEHALF OF THE COUNCIL ON GOVERNMENTAL RELATIONS 
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My name is George Oummer and I am the Director of the Office of 
Sponsored Programs at the Massachusetts Institute of Technology. With me is 
Mr. John Preston, Director of the MIT Technology Licensing Office. 

I am speaking today on behalf of the Council on Governmental Relations, 
an organization of more than 120 colleges and universities engaged in a 
broad spectrum of federally and privately funded research programs. 

The Chairman has invited my comments with respect to the President’s 
Executive Order of April 10, 1987, entitled "Facilitating Access to Science 
and Technology," and to particulars and/or general issues which it 
addresses. 

I would like to respond by focusing on one very important particular, 
namely, Section 1(b)(6), which provides for "the development of a uniform 
policy permitting Federal contractors to retain rights to software, 
engineering drawings, and other technical data generated by Federal grants 
and contracts, in exchange for royalty-free use by or on behalf of the 
government." 

Contractor Ownership of Technical Data and Software 

We strongly endorse the development of such a policy. Without it, the 
contribution which the government-university- industry relationship makes to 
this country’s competitiveness will not achieve its full potential. 

Government funding of university research provides a rapidly growing 
pool of research results with the potential for early industrial 
application, particulary as new technologies are created directly out. of 
basic research, such as laser, optic fibers, integrated circuits, and the 
biotechnologies. 

Earlier this morning, Dr. Graham mentioned recent breakthroughs in 
superconductivity. We are all aware, for example, that superconductivity has 
been achieved at -238 F. by Professor Chu’s team at the University of 
Houston. 

Suddenly, superconducting materials hold promise of making it 
economical to create tiny, superfast computers, magnetically floating 
trains, and long distance power lines that waste no energy. 

Scientists around the world are reportedly eating and sleeping in their 
laboratories as they try to vault into the lead in the application and 
commercialization of superconductivity in a new and exploding market. 

In this fast moving environment, we must continually ask ourselves what 
is necessary for the rapid and successful transfer and commercialization of 
this and other technologies which are created out of university research 
funded by the Federal government. 
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There are many answers because they are many elements which are 
essential to the transfer process. One of them, however, is a government 
policy which provides at the outset, not through the waiver process, that - 

The ownership and the right to disseminate the research result and 
transfer the technology remain in the university which created it, 
and 

The rights acquired by the government are adequate to meet 
essential government purposes, but not so broad as to inhibit the 
transfer of the technology or discourage industrial companies from 
investing in its further development and commercialization. 

And the government has, at least in part, had such a policy since 1980, 
when P.L. 96-517 gave nonprofit organizations and small businesses the right 
to own and to commercialize patentable inventions resulting from Federally 
funded research grants and contracts. 

Impact of P.L. 96-517 

In my view, P.L. 96-517 and the amendments of P.L. 98-620, have had a 
significant and positive impact, starting with the elimination of some 26 
different Federal patent policies, many of them involving the cumbersome 
waiver procedures which large business contractors find so troublesome 
today. 

In addition, P.L. 96-517 has facilitated stronger research 
relationships between universities and industry. It has also encouraged the 
creation or expansion of university activities directed toward the transfer 
of university generated technology. 

The MIT Technology Licensing Office which Mr. Preston directs is 
typical of the kind of activity in which a growing number of universities 
are engaged. It involves the transfer of technology by individuals with 
technical backgrounds and business experience who understand both the 
technology and the complications of transferring it to the commercial 
sector. 

Dealing with Multiple Intellectual Property Rights 

As universities have become more active in technology transfer, 
however, it has become increasingly obvious that. the effective transfer of 
university generated technology requires dealing with a combination of 
intellectual property rights. 

For example, a number of universities, including MIT, are working on 
nuclear magnetic resonance (NMR) imaging devices because, unlike x-rays used 
in CAT scans, magnetic fields have no known toxic side effects. But to 
achieve the accuracy of CAT scanned images requires a sophisticated and 
integrated hardware and software system. 
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Another example is symbolic processing, the backbone of artificial 
intelligence technology. Developed at MIT, it consists again of a combined 
hardware and software system which allows computers to simulate human 
problem solving and data processing techniques. The hardware design and its 
software, LISP, have been licensed by MIT to various companies, and LISP 
circuits are finding their way into many new applications. 

Finally, one of the best examples of technology embodying multiple 
intellectual property rights is an integrated circuit, which may involve a 
copyrightable pattern-generating software program, a chip design copyright 
under the Semiconductor Chip Protection Act of 1984, a patent on the novel 
functions performed by the integrated circuit, and very possibly a 
trademark. 

The consequence is that the effective transfer of university generated 
technology involving a combination of intellectual property rights requires 
a Federal policy for technical data and software which parallels that for 
patentable inventions. Such a policy would permit the transfer of that 
technology in a coherent manner without regard to the forms of legal 
protection involved. 

Such a policy would also recognize that technical data, and software in 
particular, are most effectively transferred by the authors and creators. 
Software is normally in a state of continuing development and enhancement, 
and its successful dissemination and commercialization frequently requires 
the continuing involvement of the original authors who created and 
understand its architecture and the intricacies'* of its source code. 

The Inconsistency of Current Federal Policies 

However, as elaborated in my prepared statement, current Federal 
policies with respect to technical data and software are not consistent with 
federal policy governing rights in patents. 

Furthermore, Federal rights in technical data and software are 
determined on the basis of criteria which are exceedingly difficult to 
apply, given the nature of university research. 

And current Federal agency regulations inhibit the conduct of 
university research and the dissemination of the results, particularly those 
regulations which reflect the view that it is the prerogative of Federal 
sponsors to disseminate through their own distribution programs the 
technology created by their contractors. 

Recommendation 

We, therefore, endorse Section 1(b)(6) of the April 10 Executive Order 
and recommend that any uniform Federal policy provide that: 

The ownership of software and other technical data 
remain in the .contractor; 
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Any rights which the government obtains to technical 
data or software be limited to rights in data 
specifically required to be delivered or prepared under 
the terms of the contract or grant; and 

The Government acquire a royalty free license to use 
such technical data or software for specific government 
purposes, but not including the right to use it in a 
manner which might inhibit the transfer and 
commercialization of the technology by the university 
which created it or by the university’s licensees. 
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Attachment 2 - GENERAL COMMENTS 

1. GOVERNMENT ACQUISITION OF UNLIMITED RIGHTS TO ALL DATA GENERATED 

The Government’s acquisition of unlimited rights to technical data and 
computer software under 227.472-7013, which extends to everything generated, 
originated, developed, etc., in the course of a contract, is so broad that 
it creates a number of serious difficulties for universities and for other 
organizations performing Government research contracts. 

Discouraging University-Industry Interactions 

Prior to the passage of Public Law 96-517, many industrial companies 
were reluctant to support university research in areas of concurrent federal 
support. There were a variety of federal policies with respect to rights in 
inventions and no assurance in many that the university would be permitted 
to retain title and to license the industrial sponsor on an acceptable 
basis. Where rights could only be acquired by a time-consuming waiver 
process, there was no certainty of success. After the passage of P. L. 
96-517, when the universities were in a position to retain title to 
inventions resulting from Federal projects and license them on reasonable 
and predictable terms, industrial companies showed significantly more 
enthusiasm for funding research in areas of Federal interest and acquiring 
license rights and reduce to practice those inventions which were conceived 
with Federal research funding. 

The same situation exists today with respect to computer software and 
other technical data as existed for patentable inventions prior to 1980. 
Industrial companies are reluctant to fund the development of software at 
universities when a Federal agency acquires unlimited rights in all software 
developed, whether or not the government has a need for it, and is in a 
position to make that software available to all comers without restriction. 

These views are substantially the same as those expressed by Federal 
laboratory officials as reported in the GAO study "Technology Transfer - 
Constraints Perceived by Federal Laboratories and Agency Officials" 
(GA0/RCED-88-116BR) , which was issued in March 1988. As summarized in the ; 
transmittal letter (B-207939) to that report, the findings dealing with 
computer software are as follows: ?. 7 

"In summary, the federal laboratory and agency officials we 
interviewed support the thrust of legislation and executive 
actions during the past 10 years to improve the link between the 
federal laboratories’ technology base and U.S. business. These 
laws authorize federal laboratories to patent and exclusively 
license inventions and collaborate with businesses on research and 
development. Many of these officials stated, however, that the 
four identified constraints need to be addressed to further 
improve the effectiveness of their laboratories’ technology 
transfer efforts. They believe that removing or reducing these 
constraints would (1) provide more incentives to transfer computer 
software technology to ULS. businesses, (2) encourage U.S. 
businesses to make better use of federal laboratory resources, and 
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(3) reduce administrative burdens and time delays for 
interactions. The following paragraphs elaborate on each of the 
four perceived constraints. 

"Officials at 7 of the 10 federal laboratories and 5 of the 6 
federal agencies stated that technology transfer is constrained by 
legislation that requires federal agencies to publicly disseminate 
computer software. They noted that although the Patent and 
Trademark Amendments of 1980, as amended, authorize federal 
agencies to patent and exclusively license inventions and permit 
most contractor-operated federal laboratories to elect to retain 
title to inventions that they make, the act does not address 
computer software, which is considered technical data and normally 
cannot be patented. The officials propose that federal law be 
amended so that the transfer of computer software would be treated 
similarly to federal inventions because (1) no apparent reason 
exists for treating federal laboratory inventions and computer 
software differently, (2) as with inventions, the most effective 
way to transfer computer software in many cases is to copyright 
and exclusively license it to a software company, (3) federal 
employees who develop computer software do not have the same 
incentives to commercialize it as those who make inventions 
because they cannot share in royalty income, and (4) most federal 
programs to publicly disseminate computer software provide foreign 
business competitors equal access to the software." 

The remaining three perceived constraints relate to limitations on the 
authority to conduct proprietary research, delay,s in obtaining waivers of 
DOE’s title rights to inventions, and concern that industry interest may be 
inhibited by burdensome procedures for entering cooperative agreements. 

Identifying Data Generated in Performing Contracts 

It is a formidable task to identify "all data or computer software 
‘produced’ or ‘generated’" or "developed" in the performance of basic and 
applied research, particularly when it is not related to specific items, 
components or processes and is not specified in the contract for delivery. 

In performing research, including that funded by third parties, the 
faculty members and their research teams follow their own long term 
professional and scholarly interests and agendas. The research, therefore, 
tends to' be a continuum which builds a base of experimental results and data 
which, over the years, is expanded, refined, and perhaps integrated with 
other research results in an interdisciplinary environment. 

The research team is not assembled to conduct a sponsor-initiated 
project and disbanded or reconstituted for the next assignment when that one 
is completed. It is usually already in place, pursuing its own agenda. 

What it agrees to do in accepting federal or private research funding is to 
devote some portion of its total effort, for a stated period of time, to 
applying its cumulative experience and expertise to a particular problem or 
application which is of interest to the sponsor and gives the university 
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research team an opportunity to advance the state of the art. Consequently, 
the data and software which it generates is the cumulative results of a 
continuing program which cannot be frozen in time. 

FCCSET Policy Statement 

In sharp contrast to the policy reflected in the interim rule, a 
government-wide data policy statement developed (but never issued) by a 
subcommittee of the Federal Coordinating Council for Science, Engineering 
and Technology (FCCSET) contained the following statement in its February 
1985 revision. Although the subcommittee was disbanded before issuing a 
final policy statement, the language is particularly realistic from a 
university standpoint: 

"...It must also be recognized that in many cases the data will 
build upon past experience, expertise, know-how and organizational 
abilities which the contractor or subcontractor brings to the 
project. As a practical matter, it is not likely that a 
meaningful segregation can be made between the know-how and 
expertise generated under the contract and the know-how and 
expertise which the contractor previously possessed and applied to 
the contract." 

" Any rights which the government obtains to technical data will 
be limited to rights in data specifically required to be delivered 
or prepared under the terms of the work statement, reporting 
requirements, or specifications of the contract or grant. Broad 
and sweeping terminology giving the government rights in ‘all data 
first produced or generated in the course of or under this 
contract’ or ‘in all data generated under this contract whether or 
not delivered’ should be avoided." 

This, of course, is particularly true of software, which is constantly 
being developed, refined, debugged, enhanced, used for derivative works, and 
issued and reissued in successive releases. 


Pall Corporation 
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Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd, Executive Secretary 

ODASP (P) DARs, c/o OASD (P&L) (MRS) 
DAR CASE 87-30 3_ 

THE PENTAGON 
WASHINGTON, DC 20301-3062 


SUBJECT: Comments on New Interim DoD Data Rights Regulations Effective 4 April 1988 

V 

Dear Mr. Lloyd: 

Pall Corporation is an active member of the Proprietary Industries Association (PIA) and fully supports the 
separate comments that you will be receiving on this subject from PIA. Pall Corporation appreciates the fact that 
an effort has been made to produce a balanced Data Rights Regulation. However, as will be outlined in complete 
detail in the PIA comments, we do not think these regulations have achieved that goal. 

Pall Corporation is very concerned that there continues to be a lack of recognition within DoD of the 
substantial contributions that have been made and continue to be made by the innovative subcontractors 
supporting the Defense Industry. The superiority of DoD weapons systems are, in no small part, due to the fact 
that they contain hundreds, if not thousands, of proprietary and innovative products that were developed at private 
expense. These products were developed when the DoD business climate was very different as compared to 
today. In this prior climate, the innovative subcontractor was encouraged to make private investments to advance 
the state of his particular art. If he did a good job, he had a reasonable expectation of a growing and stable 
military business. 

The business environment of the Defense Industry has changed for us in a negative way. 

For example: (1 ) We now find that we have a reduced profit and return on investment for our military business. 
(2) Our innovative products, all of which were developed at private expense, are under constant attack by both 
DoD and the primes who want us to give our data rights away in the name of competition from clone type firms 
who will often be cheaper since they do not have the overheads we must have in order to innovate. 

The end result, for Pall Corporation and for many other similar innovative subcontractors whose business is 
shared between the commercial sector and the military sector, is to emphasize our privately funded development 
work in the commercial sector, with a significant reduction of innovation for the military sector. 
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We regret this turn of events that has resulted in some of the best innovative companies de-emphasizing 
innovation in the military area. However, the current DoD business climate leaves us no choice if we are to 
protect our new developments, our investment, and our stockholders. It is hard for us to believe that this current 
regulation and these DoD practices serves the best, long term interests of the United States; particularly in the 
areas of development of the most advanced weapon systems and defense readiness. 


Sincerely, 



Vice-President 

New Market Development 

Pall Corporation 


JAF:LR 

CC: J. Campolong A.Krasnoff PIA 

J. Johnson H. Petronis 
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Defense Acquisition Regulatory Councill 
MR. CHA RLE S W. LLOYD, EXECUTIVE SECRETARY 
ODASP (P) DARs, C/O OASD (P&L) (MRS) 

The Pentagon 

Washington, DC 20301-3062 

Subject: Interim Regulation Rights in Data 

DAR Case 87-303 


Gentlemen: 

AHied-Signal Aerospace Company, a unit of Allied-Signal Inc., is 
one of this country / s largest and most varied subcontractors xn 
aerospace markets. Since its formation, Allied-Signal Inc. has 
been one of the leading companies in the United States in terms 
of patents issued, a reflection of the investment made as a 
continued policy of innovation. This unit of Allied— Signal Inc. 
invested $310 Million in self-funded research and development in 
1987, only a portion of which was recovered in our negotiated 
rates . This investment leads to the manufacture of new and 

• improved products which are applied to ihcreased performance, 
greater efficiency and reliability in commercial and military 
vehicles and other applications. Like any other business, these 
investments by Allied-Signal Aerospace Company must be funded 
with revenues out of profits from continued sales of the product 
and associated services. 

As a major first level subcontractor, it is not likely that we 
will independently completely develop a final product for use by 
the military, but rather that we utilize the results of our 
investment, which has produced demonstration units, new 
processes, etc. which are later applied to a particular military 
program. Often, our research and development efforts are 
directed toward a fulfillment of a perceived need of the 
Government. Indeed, if we are to receive approval for inclusion 
of projects in our planned Independent Research and Development 
activity for cost recovery purposes, there must be some 
reasonable expectation of applicability to a Government need or 
objective. 

Many of the product lines of our company are common to the 
commercial as well as the military aerospace markets. 

Availability from the Government of our technical data to others, 
even for Governmental purposes only, inevitably leads to 
encroachment into our commercial markets in addition to the 
reduction in sales of the direct Government products. These 
substitute sellers are enabled to enter both markets without the 
research and development investment, or with minimal investment 
and compete for the continued sales necessary for our continued 
participation in this marketplace. 
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We believe that the interim regulations published in the Federal 
Register on April 1, 1988 (FR ) are drafted such as to make it 
seemingly impossible for Allied-Signal Aerospace Company to 
continue receiving sufficient benefit from its investment to make 
it worthwhile to continue such expenditures and apply the results 
to the Government marketplace. 

The new restrictions on what may be considered .wholly private 
expense and in what circumstances are so restrictive that it 
appears we will be unable to protect our legitimate investment 
under the normal circumstances of contracting within this market. 

The regulations have other problems which directly affect the 
soundness of our business future and which we strongly consider 
should be modified. We are submitting detailed comments on 
several major items for your consideration in establishing a 
final rule. We also endorse the more extensive comments of the 
Proprietary Industries Association on the proposed regulation. 

We thank you for the opportunity to make our concerns known to 
' you. 



COMMENTS 

INTERIM DOD DATA RIGHTS REGULATIONS 
DAR CASE NO. 87-1303 


1. In 227.471 and 252.227-7013 the definition of "Developed 

Exclusively with Government Funds" permits that items which 
were not paid for by the government but for which development 
was required as an element of performance under a government 
contract or subcontract are to be treated as having been 
developed exclusively with government funds. This definition 
which calls for either direct government funding or required 
as an element of performance under a government contract is 
objectionable and poses serious problems. Further, the new 
DFARS have made the problem worse by adding a definition of 
227.471 (lb) "Required as an Element of Performance Under a 
Government Contract or Subcontract". This definition 
provides that such items are those for which the development 
was specified in a government contract or, that the 
development was necessary for performance of a Government 
contract or subcontract. This presents serious problems in 
that with these definitions the government can reach to 
privately developed items (background technical data) which 
were developed at private expense and thereby obtain 
unlimited rights to the data for such items. For purposes of 
comment it is suggested that the definition of "Developed 
Exclusively with Government Funds' be revised to provide that 
the cost of development was directly paid for in whole by the 
government and that the development was required as an 
element of performance under a government contract or 
subcontract. To be consistent, it is suggested that 
"Developed Exclusively at Private Expense" should be revised 
to require that no part of the cost of development was paid 
for by the government or that the development was not 
required as an element of performance under a government 
contract or subcontract. Further, the definition for 
"Required as an Element of Performance Under a Government 
Contract or Subcontract" should be changed to delete the last 
few lines: "or that the development was necessary for 

performance of a government contract or subcontract" . 

2. In 252.227-7013 (2) there is set forth an exception to 

unlimited rights defined as Government Purpose License Rights 
(GPLR) . Section 252 . 227-7013 (b) (2) provides that GPLR shall 
be effective for a specified time period after which the GPLR 
will expire and the government will be entitled to unlimited 
rights . 

It will be expected that this expiration will significantly 
negatively impact on commercialization of items developed for 
the government under a government contract even if 
substantial private investment was made (which would normally 
be the case if GPLR is considered) . 
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At the very least, if a time limit is to be set forth, it is 
suggested that 227.473-l(b) (iii) (B) be revised to provide 
that time limitations for GPLR and Limited rights greater 
than 10 years (as opposed to 5 years) may be negotiated to 
provide the contractor a reasonable opportunity to recover 
its private investment. Preferably, GPLR in data should not 
be effective only for a specified time period; but, such data 
should always be subject to only GPLR. 

3. We note in 252 . 227-7013 (k) that for identification, technical 
data is now treated in a manner similar to the manner 
computer software was previously treated under the old DFARS . 
We are concerned with the requirement that prior to 
delivering technical data or offering to deliver technical 
data with limited rights, that such proposed delivery has to 
be made a part of the contract. Under section 7013(b) (ix) 
technical data delivered under the contract which at the time 
of delivery are not identified in the listing required by 
Paragraph (k) of the clause will be delivered with Unlimited 
rights to the government. 

This represents an enormous practical problem for the 
subcontractor, without priority or access to the government, 
likely selected after the contract has been awarded. 

Despite successful avoidance of the other problems with this 
regulatory scheme, the subcontractor can find itself having 
lost its proprietary rights through no fault of its own. It 
is obvious that this problem is exacerbated as one proceeds 
lower in the hierarchy of subcontracting. 

The administrative barriers set up by this provision will not 
only have a substantial affect on Allied-Signal Aerospace 
Company, we believe, but will profoundly affect the vast 
n umb er of small innovative component firms upon which we, the 
prime contractors and the government depends. 




HARVARD UNIVERSITY 

OFFICE FOR SPONSORED RESEARCH 



Holyoke Center, Fourth Floor 
1350 Massachusetts Avenue 
Cambridge, Massachusetts 02138 


May 26 , 1988 


Mr. Charles W. Lloyd ' 

Executive Secretary 

ODASD ( P ) DARS 

c/o OASD(PL) (MRS) 

Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Re: DAR Case 87-303 

Dear Mr. Lloyd: 

I write to provide Harvard University's comments on the interim 
rule published at 53FR10780 regarding Patents, Data and 
Copyrights. 

In general, we find the rule to be a reasoned attempt to 
formulate a regulatory approach to technology transfer under DOD 
contracts. 

However, we would like to make several suggestions for revisions 
which recognize the unique concerns of educational institutions. 
As you know, a significant portion of the basic research funded 
by the Department of Defense is performed by educational 
institutions and these institutions can (and should) play a major 
role in the dissemination of the results of federally funded 
research. 

Our suggestions are as follows: 

. Under 227.472-l(b) - Add the following sentence: 

"Universities and other nonprofit organizations, on the other 
hand, play an important role in disseminating the results of 
fundamental research to the industrial sector and government 
policy should not inhibit that transfer." 

. Under 227.472-2(c) - Add the underlined phrase so that the 
second sentence reads as follows: 

"When the Government pays for research and development, it has an 
obligation to foster technological progress through wide 



dissemination of the information by the Government or through 
technology transfer programs conducted by the contractor and , 
where practicable, to provide competitive opportunities for other 
interested parties." 

# Minimum government needs . Under 227.472—2, add the following: 

"Where the technical data or computer software results from 
research and development contracts and does not pertain to items, 
components or processes to be competitively acquired or needed 
for repair, overhaul or replacement, DOD will encourage 
dissemination and commercializatiion by the contractor." 

. Technical data. In the clause at 252.227-7013 under (b)(1). 
Unlimited Rights, (and in the text at 227.472-3 (a)(1)), revise 
(i) and (ii) to add the underlined language: 

" ( i ) Technical data pertaining to an item, component, or process 
which has been or wil be developed exclusively with Government 
funds provided the contracting officer has identified a specific 
need for the data and that need cannot be met through other 
means . " 

"(ii) Technical data resulting directly from performance of 
experimental, developmental, or research work where delivery of 
such data was specified as an element of performance under a 
Government contract or subcontract." ^ 

. Computer software. In the clause at 252.227-7013, under 
(c)(2). Unlimited Rights, revise (i) and (ii) by adding the 
underlined language: _ 

"(i) Computer software resulting directly from performance of 
experimental, developmental, or research work where delivery of 
such software was specified as an element of performance in this 
or any other Governemnt contract or subcontract." 

» (ii) Computer software required to be originated or developed 
under a Government contract, or generated as a necessary part of 
performing a contract, where delivery of such software is 
specified as an element of performance . " 

. We recommend that 227.472-3 (a )( 2 )( ii ) (B ) be omitted and a new 
section added: 

"(iii) When the government does not require immediate use of the 
data for competition and the contractor is a university or other 
nonprofit organization which has an interest in commercializing 
the data, the contracting officer will accept Government Purpose 
License Rights, which will expire after a specified period of 
time." 

. With respect to computer software, in the clause at 
252.227-7013, revise (c)(1) Restricted Rights by adding a new 


subparagraph (iii) which would parallel the proposed new 
subparagraph (iii) under GPLR above: 

"(iii) In cases where the Government would otherwise be entitled 
to unlimited rights, unless the Contracting Office'r determines 
during the identification of needs process that unlimited rights 
are required for the purposes of competitive procurement of 
supplies or services, the contracting officer shall agree to 
accept restricted rights when the contractor is a small business 
or nonprofit organization which agrees to commercialize the 
technology. " 


. Add the following new subparagraph to (b ) ( 2 ) ( ii ) : 

"(D) When the government does not have a need to use the data 
for competition and the contractor is a university or other 
nonprofit organization which is interested in commercializing the 
data, the government will negotiate Government Purpose License 
Rights which will expire if the contractor fails to make 
reasonable efforts to pursue commercialization." 


With my thanks for your interest and attention. 


Sincerely, 




Patricia Tucker 
Director , 

Awards Management and 
Resource Information 


PT:gc 
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May 27. 1988 


Mr. Charles W. Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASP CP] DARs. c/o OASD (PEL) (MRS] 
□AR CASE 87-303 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd, 



Racal-Dana is commenting on Rights in Technical Data interim rule effective 
April 2. 1 988. 

We wish to point out that we have particular concerns with regard to protecting 
our proprietary data developed at private expense. 

We have reviewed the proposed changes endorsed by Proprietary Industries 
Association CPIA] and agree that these changes ard important to encourage 
innovation at private expense. We urge you to evaluate carefully these proposed 
alterations to the language published and incorporate these safeguards to protect 
private enterprise (the technology backbone in America]. 
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Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)DARS 
c/o OASD(PL) (MRS) 

Room 3D139, The Pentagon 
Washington, D.C. 2 0301- 3062 

Ref: DAR Case (87^3^ 

Dear Mr. Lloyd: 

The Council on Governmental Relations (COGR) wishes to submit 
the following comments with respect to the interim rule 
published at 53 FR 10780 under the DFARS Subpart 227.4 - 
Technical Data, Other Data, Computer Software, and Copyrights 
and the clause at 227.252-7013. 

The Council on Governmental Relations represents over 125 
colleges and universities engaged in a broad range of research 
supported by federal and private sponsors. These institutions 
conduct a variety of programs involving the transfer of 
technology and have been vitally interested in Federal policy 
on intellectual property for many years. 

Our position with respect to data rights on federally funded 
research is summarized below, followed by our recommended 
revisions to the interim rule. 

UNIVERSITY POSITION 

Public Law 96-517, as amended, by giving nonprofit 
organizations and small businesses the right to own and 
commercialize patentable inventions resulting from federally 
funded research grants and contracts, has facilitated stronger 
research relationships and technology transfer between 
universities and industry. 


EXECUTIVE DIRECTOR 
MILTON GOLDBERG 

ASSISTANT EXECUTIVE 
DIRECTOR 

KATHARINA PHILLIPS 



University technology, however, involves not only patentable 
inventions but technical data and software. The absence of a 
federal policy for technical data and software which parallels 
that for patentable inventions is a substantial disincentive 
blocking the effective commercialization of many technologies 
by U.S. industry. 

The COGR position was presented in testimony presented on 
April 30, 1987, before the House Subcommittee on Science, 


National Association of College and University Business Officers 
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Research and Technology. That testimony strongly endorsed Section 1(b)(6) 
of the April 10, 1987, Executive Order, "Facilitating Technology Transfer" 
and is included as Attachment 1. 

COGR COMMENTS ON INTERIM RULE 

Our comments on the interim rule and recommendations for revision are 
set forth below and amplified in Attachment 2, General Comments. 

Recommendations 1 through 8 would revise the regulations and the 
applicable contract clause in a manner intended to ensure that the rights 
acquired by the government from all contractors are adequate to meet 
essential Government purposes but not so broad as to inhibit the transfer of 
the technology or discourage industrial companies from investing in its 
further development and commercialization. 

Recommendation 9 is an alternative directed solely at nonprofit 
contractors. Although we view it as preferable from a university 
standpoint, it is submitted as an alternative and not as a sole 
recommendation, in as much as we believe the effective transfer of 
technology to enhance U.S. competitiveness depends on adopting the same 
underlying principles for all R&D contractors including industrial 
organizations and federal laboratories, as we are recommending for 
universities and other nonprofit institutions. 

A. GENERAL ACQUISITION POLICY 

The acquisition policy set forth in Part 227.472-1 of the interim rule 
implies that only the government itself can fulfill its obligations with 
respect to the dissemination of research results. COGR recommends two 
changes to recognize the traditional and increasingly active role of 
universities in disseminating the results of Federally funded research. 

Recommendations 1 and 2 

Under 227.472-1 (b) - Add the following sentence: 

"Universities and other nonprofit organizations, on the other 
hand, play an important role in disseminating the results of 
fundamental research to the industrial sector and government 
policy should not inhibit that transfer." 

Under 227.472-l(c) - Add the underlined phrase so that the second 
sentence reads as follows: 

"When the Government pays for research. and development, it has an 
obligation to foster technological progress through wide 
dissemination of the information bv the Government or through 
technology transfer programs conducted bv the contractor and, 
where practicable, to provide competitive opportunities for other 
interested parties." 
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B. IMPACT OF UNLIMITED GOVERNMENT RIGHTS 

Under the interim rule, the government acquires unlimited rights to 
technical data and to computer software generated in the course of a 
contract whether or not it pertains to parts, components or processes 
needed for reprocurement; whether or not the government has a need for it; 
and whether or not it has been specified for delivery. 

As set forth in Attachment 2, General Comments, this creates major 
difficulties for the universities by discouraging collaboration with 
industry and by requiring the almost impossible task of identifying and 
segregating technical data and computer software attributable to a specific 
time period on a research program which has been generating data and 
software cumulatively over a much longer period. The existence of unlimited 
rights in the government, whether or not exercised, seriously inhibits the 
contractor’s ability to effectively transfer technical data and software to 
the commercial sector. 

These views are substantially the same as those expressed by 
Federal laboratory personnel in the GAO study "Technology Transfer - 
Constraints Perceived by Federal Laboratories and Agency Officials" 
(GA0/RCED-88-116BR) , which was issued in March 1988. An excerpt from that 
report is included in Attachment 2. 

COGR believes that any rights which the government obtains in technical 
data and computer software should be limited to data for which the 
government has a need which cannot be met by other means or which is 
specifically required to be delivered under the terms of the contract. We 
propose the following: 

Recommendations 3. 4. 5 

3. Minimum government needs . Under 227.472-2, add the following: 

"Where the technical data or computer software results from 
research and development contracts and does not pertain to items, 
components or processes to be competitively acquired or needed for 
repair, overhaul or replacement, DOD will encourage dissemination 
and commercialization by the contractor." 

4. Technical data . In the clause at 252.227-7013 under (b)(1), 
Unlimited Rights, (and in the text at 227.472-3 (a)(1)), revise (i) and (ii) 
to add the underlined language: 

"(i) Technical data pertaining to an item, component, or process 
which has been or will be developed exclusively with Government 
funds provided the contracting officer has identified a specific 
need for the data and that need cannot be met through other means . 

"(ii) Technical data resulting directly from performance of 
experimental, developmental, or research work where delivery of 
such data was specified as an element of performance under a 
Government contract or subcontract." 
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5. Computer software . In the clause at 252.227-7013, under (c)(2), 
Unlimited Rights, revise (i) and (ii) by adding the underlined language: 

"(i) Computer software resulting directly from performance of 
experimental, developmental or research work where d elivery of 
such software was specified as an element of performance in this 
or any other Government contract or subcontract. 

"(ii) Computer software required to be originated or developed 
under a Government contract, or generated as a necessary part of 
performing a contract, where delivery of such software is 
specified as an element of performance . " 

C. GOVERNMENT PURPOSE LICENSE RIGHTS IN TECHNICAL DATA 

Subparagraph 227.472-3(a) (2) of the interim rule provides an exception 
to unlimited Government rights under which the Government may agree to 
accept Government purpose license rights "To encourage commercial 
utilization of technologies developed under Government contracts..." 

However, (2) ( i i ) provides that "the contracting officer should not 
agree to accept GPLR when - 

"(A) Technical data are likely to be used for competitive 
procurement involving large numbers of potential competitors, for 
items such as spares; and 

"(B) Technical data must be published (e.g., to disclose the 
results of research and development efforts." 

This pairing of competitive procurement and the dissemination of 
research results as functions for which commercial utilization will not be 
encouraged is both inexplicable and alarming to the universities. It can 
easily be interpreted as a specific constraint on the ability of 
universities to transfer technology generated in the course of basic and 
applied research programs, which appears diametrically opposed to the 
President’s Executive Order 12591 and emerging Federal policy. 

Recommendation 6 

We recommend that 227.472-3(a)(2)(ii)(B) be omitted and a new section, 
added: 

"(iii) When the government does not require immediate use of the 
data for competition and the contractor is a university or other 
nonprofit organization which has an interest in commercializing 
the data, the contracting officer will accept Government Purpose 
License Rights, which will expire after a specified period of 
time." 
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D. GOVERNMENT ACQUISITION OF RESTRICTED RIGHTS IN COMPUTER SOFTWARE 

As noted by Federal laboratory officials in the GAO study cited in 
Attachment 2, General Comments, the effective dissemination of software by 
those who created it requires the same policies as governs patents. 

Unlimited government rights have inhibited dissemination and 
commercialization. 

Software generated in the performance of university research, like that 
created in the Federal laboratories, is normally in a state of continuing 
development and enhancement that cannot be frozen at a point in time or 
neatly attributed to specific authors or funding. Its successful 
dissemination and commercialization frequently requires the continuing 
involvement of the original authors who created and understand its 
architecture and the intricacies of its source code. If an institution has 
established a program for the dissemination of computer software, that 
institution should be free to pursue it. 

Recommendation 7 

With respect to computer software, in the clause at 252.227-7013, 
revise (c)(1) Restricted Rights by adding a new subparagraph (iii) which 
would parallel the proposed new subparagraph (iii) under GPLR above: 

"(iii) In cases where the Government would otherwise be entitled 
to unlimited rights, unless the Contracting Officer determines 
during the identification of needs process r that unlimited rights 
are required for the purposes of competitive procurement of 
supplies or services, the contracting officer shall agree to 
accept restricted rights when the contractor is a small business 
or nonprofit organization which agrees to commercialize the 
technology." 

E. NEGOTIATION FACTORS 

As elaborated in Attachment 2, General Comments, it is quite likely 
that technical data and computer software generated in the performance of 
university research will be the cumulative result of continuing research 
conducted over a period of time with multiple sources of funding and may 
involve the participation of students and others whose effort is supported 
by university funds or other support. It is, therefore, quite likely that 
university research will frequently involve mixed funding. 

Consequently, it is desirable that some norm be established to guide 
the negotiation of government-university rights in technical data and 
computer software. 

Under 227 . 473-1 (b) (2) a series of negotiation factors and negotiation 
situations are provided as guidance for the contracting officer when 
negotiating rights in technical data developed with mixed funding or when 
the Government negotiates to relinquish: rights or to acquire greater rights 
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COGR believes it is essential that guidance be added for situations 
involving technical data generated in the course of research conducted by 
universities and other nonprofit organizations. 

Recommendation 8 

Add the following new subparagraph to (b) (2) (i i ) : 

"(D) When the government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit 
which is interested in commercializing the data, the government 
will negotiate Government Purpose License Rights which will expire 
if the contractor fails to make reasonable efforts to pursue 
commerci al i zati on . " 

F. AN ALTERNATIVE RECOMMENDATION - ADOPT ALTERNATE II 

Technical data and computer software generated in the course of 
university research rarely involves the competitive procurement of items, 
components, parts, and processes. Consequently, data regulations focused 
primarily on competitive procurement are particularly inappropriate for 
university research. Modifying those regulations so that they do not 
inhibit the transfer of technology between universities and the commercial 
sector is exceedingly difficult.. / 

The applicable clause, 252.227-7013, does contain, in Alternate II, 
provisions that would be significantly more appropriate and workable for 
university research than those addressed above. Part 227.479 Small Business 
Innovative Research Program (SBIR Program), in response to Public Law 
97-219, requires in subparagraph (d) that the clause at 252.227-7013, with 
its Alternate II, shall be included in all contracts awarded under the SBIR 
Program which require delivery of technical data or computer software. 

Alternate II provides two paragraphs as substitutes for (b) and (c) of 
252.227-7013, which are substantially more appropriate for the universities, 
and perhaps for other nonprofits and for small business not presently under 
the SBIR Program. 

The following recommendation is, therefore, provided as an alternative 
to recommendations 4 through 8, set forth in B through E above: 

Recommendation 9 

Establish a new section 227.483 providing colleges and universities 
with rights in technical data and computer software comparable to those 
provided in Section 227.479 for the SBIR Program; or modify Section 227.479 
byrevising the title to read "Small Business Innovative Research Program 
(SBIR Program) and University Research Programs" 

Add the following new paragraph (e): 

"(e) The clause at 252.227-7013, Rights in Technical Data and 
Computer Software, with its Alternate II, shall be included in all 


Mr. Lloyd 
May 11, 1988 
Page Seven 


contracts awarded to colleges and universities for the conduct of 
basic or applied research, which do not require the delivery of 
technical data or computer software needed by the Government for 
the competitive procurement of items, components, or processes." 

In Section 227.471, Definitions, modify the definition of Government 
Purpose License Rights to read in part: 

"and in the SBIR Program and for colleges and 
universities, computer software..." 

We appreciate the opportunity to comment. 

Sincerely, 

Q°i 

Milton Goldberg 

Attachments 
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My name is George Dummer and I am the Director of the Office of 
Sponsored Programs at the Massachusetts Institute of Technology. With me is 
Mr. John Preston, Director of the MIT Technology Licensing Office. 

I am speaking today on behalf of the Council on Governmental Relations, 
an organization of more than 120 colleges and universities engaged in a 
broad spectrum of federally and privately funded research programs. 

The Chairman has invited my comments with respect to the President’s 
Executive Order of April 10, 1987, entitled "Facilitating Access to Science 
and Technology," and to particulars and/or general issues which it 
addresses . 

I would like to respond by focusing on one very important particular, 
namely, Section 1(b)(6), which provides for "the development of a uniform 
policy permitting Federal contractors to retain rights to software, 
engineering drawings, and other technical data generated by Federal grants s 
and contracts, in exchange for royalty-free use by or on behalf of the 
government." 

Contractor Ownership of Technical Data and Software 

We strongly endorse the development of such a policy. Without it, the 
contribution which the government-university-industry relationship makes to 
this country’s competitiveness will not achieve its full potential. 

Government funding of university research provides a rapidly growing 
pool of research results with the potential for early industrial 
application, particulary as new technologies are created directly out of 
basic research, such as laser, optic fibers, integrated circuits, and the 
biotechnologies. 

Earlier this morning, Dr. Graham mentioned recent breakthroughs in 
superconductivity. We are all aware, for example, that superconductivity has 
been achieved at -238 F. by Professor Chu’s team at the University of 
Houston. 

Suddenly, superconducting materials hold promise of making it 
economical to create tiny, superfast computers, magnetically floating 
trains, and long distance power lines that waste no energy. 

Scientists around the world are reportedly eating and sleeping in their 
laboratories as they try to vault into the lead in the application and 
commercialization of superconductivity in a new and exploding market. 

In this fast moving environment, we must continually ask ourselves what 
is necessary for the rapid and successful transfer and commercialization of 
this and other technologies which are created out of university research 
funded by the Federal government. 
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There are many answers because they are many elements which are 
essential to the transfer process. One of them, however, is a government 
policy which provides at the outset, not through the waiver process, that - 

The ownership and the right to disseminate the research result and 
transfer the technology remain in the university which created it, 
and 

The rights acquired by the government are adequate to meet 
essential government purposes, but not so broad as to inhibit the 
transfer of the technology or discourage industrial companies from 
investing in its further development and commercialization. 

And the government has, at least in part, had such a policy since 1980, 
when P.L. 96-517 gave nonprofit organizations and small businesses the right 
to own and to commercialize patentable inventions resulting from Federally 
funded research grants and contracts. 

Impact of P.L. 96-517 

In my view, P.L. 96-517 and the amendments of P.L. 98-620, have had a 
significant and positive impact, starting with the elimination of some 26 
different Federal patent policies, many of them involving the cumbersome 
waiver procedures which large business contractors find so troublesome 
today. 

In addition, P.L. 96-517 has facilitated stronger research 
relationships between universities and industry. It has also encouraged the 
creation or expansion of university activities directed toward the transfer 
of university generated technology. 

The MIT Technology Licensing Office which Mr. Preston directs is 
typical of the kind of activity in which a growing number of universities 
are engaged. It involves the transfer of technology by individuals with 
technical backgrounds and business experience who understand both the 
technology and the complications of transferring it to the commercial 
sector. 

Dealing with Multiple Intellectual Property Rights 

As universities have become more active in technology transfer, 
however, it has become increasingly obvious that the effective transfer of 
university generated technology requires dealing with a combination of 
intellectual property rights. 

For example, a number of universities, including MIT, are working on 
nuclear magnetic resonance (NMR) imaging devices because, unlike x-rays used 
in CAT scans, magnetic fields have no known toxic side effects. But to 
achieve the accuracy of CAT scanned images requires a sophisticated and 
integrated hardware and software system. 
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Another example is symbolic processing, the backbone of artificial 
intelligence technology. Developed at MIT, it consists again of a combined 
hardware and software system which allows computers to simulate human 
problem solving and data processing techniques. The hardware design and its 
software, LISP, have been licensed by MIT to various companies, and LISP 
circuits are finding their way into many new applications. 

Finally, one of the best examples of technology embodying multiple 
intellectual property rights is an integrated circuit, which may involve a 
copyrightable pattern-generating software program, a chip design copyright 
under the Semiconductor Chip Protection Act of 1984, a patent on the novel 
functions performed by the integrated circuit, and very possibly a 
trademark. 

The consequence is that the effective transfer of university generated 
technology involving a combination of intellectual property rights requires 
a Federal policy for technical data and software which parallels that for 
patentable inventions. Such a policy would permit the transfer of that 
technology in a coherent manner without regard to the forms of legal 
protection involved. 

Such a policy would also recognize that technical data, and software in 
particular, are most effectively transferred by the authors and creators. 
Software is normally in a state of continuing development and enhancement, 
and its successful dissemination and commercialization frequently requires 
the continuing involvement of the original authors who created and 
understand its, architecture and the intricacies'of its source code. 

The Inconsistency of Current Federal Policies 

However, as elaborated in my prepared statement, current Federal 
policies with respect to technical data and software are not consistent with 
federal policy governing rights in patents. 

Furthermore, Federal rights in technical data and software are 
determined on the basis of criteria which are exceedingly difficult to 
apply, given the nature of university research. 

And current Federal agency regulations inhibit the conduct of 
university research and the dissemination of the results, particularly those 
regulations which reflect the view that it is the prerogative of Federal 
sponsors to disseminate through their own distribution programs the 
technology created by their contractors. 

Recommendation 

We, therefore, endorse Section 1(b)(6) of the April 10 Executive Order 
and recommend that any uniform Federal policy provide that: 

The ownership of software and other technical data 
remain in the contractor; 
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Any rights which the government obtains to technical 
data or software be limited to rights in data 
specifically required to be delivered or prepared under 
the terms of the contract or grant; and 

The Government acquire a royalty free license to use 
such technical data or software for specific government 
purposes, but not including the right to use it in a 
manner which might inhibit the transfer and 
commercialization of the technology by the university 
which created it or by the university’s licensees. 
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Attachment 2 - GENERAL COMMENTS 

1. GOVERNMENT ACQUISITION OF UNLIMITED RIGHTS TO ALL DATA GENERATED 

The Government’s acquisition of unlimited rights to technical data and 
computer software under 227.472-7013, which extends to everything generated, 
originated, developed, etc., in the course of a contract, is so broad that 
it creates a number of serious difficulties for universities and for other 
organizations performing Government research contracts. 

Discouraging Universitv-Industrv Interactions 

Prior to the passage of Public Law 96-517, many industrial companies 
were reluctant to support university research in areas of concurrent federal 
support. There were a variety of federal policies with respect to rights in 
inventions and no assurance in many that the university would be permitted 
to retain title and to license the industrial sponsor on an acceptable 
basis. Where rights could only be acquired by a time-consuming waiver 
process, there was no certainty of success. After the passage of P. L. 
96-517, when the universities were in a position to retain title to 
inventions resulting from Federal projects and license them on reasonable 
and predictable terms, industrial companies showed significantly more 
enthusiasm for funding research in areas of Federal interest and acquiring 
license rights and reduce to practice those inventions which were conceived 
with Federal research funding. 

The same situation exists today with respett to computer software and 
other technical data as existed for patentable inventions prior to 1980. 
Industrial companies are reluctant to fund the development of software at 
universities when a Federal agency acquires unlimited rights in all software 
developed, whether or not the government has a need for it, and is in a 
position to make that software available to all comers without restriction. 

These views are substantially the same as those expressed by Federal 
laboratory officials as reported in the GAO study "Technology Transfer - 
Constraints Perceived by Federal Laboratories and Agency Officials" 
(GA0/RCED-88-116BR) , which was issued in March 1988. As summarized in the 
transmittal letter (B-207939) to that report, the findings dealing with 
computer software are as follows: 

"In summary, the federal laboratory and agency officials we 
interviewed support the thrust of legislation and executive 
actions during the past 10 years to improve the link between the 
federal laboratories’ technology base and U.S. business. These 
laws authorize federal laboratories to patent and exclusively 
license inventions and collaborate with businesses on research and 
development. Many of these officials stated, however, that the 
four identified constraints need to be addressed to further 
improve the effectiveness of their laboratories’ technology 
transfer efforts. They believe that removing or reducing these 
constraints would (1) provide more incentives to transfer computer 
software technology to U.S. businesses, (2) encourage U.S. 
businesses to make better use of federal laboratory resources, and 


Attachment 2 
General Comments 
Page Two 

(3) reduce administrative burdens and, time delays for 
interactions. The following paragraphs elaborate on each of the 
four perceived constraints. 

"Officials at 7 of the 10 federal laboratories and 5 of the 6 
federal agencies stated that technology transfer is constrained by 
legislation that requires federal agencies to publicly disseminate 
computer software. They noted that although the Patent and 
Trademark Amendments of 1980, as amended, authorize federal 
agencies to patent and exclusively license inventions and permit 
most contractor-operated federal laboratories to elect to retain 
title to inventions that they make, the act does not address 
computer software, which is considered technical data and normally 
cannot be patented. The officials propose that federal law be 
amended so that the transfer of computer software would be treated 
similarly to federal inventions because (1) no apparent reason 
exists for treating federal laboratory inventions and computer 
software differently, (2) as with inventions, the most effective 
way to transfer computer software in many cases is to copyright 
and exclusively license it to a software company, (3) federal 
employees who develop computer software do not have the same 
incentives to commercialize it as those who make inventions 
because they cannot share in royalty income, and (4) most federal 
programs to publicly disseminate computer software provide foreign 
business competitors equal access to the software." 

The remaining three perceived constraints relate to limitations on the 
authority to conduct proprietary research, delays in obtaining waivers of 
DOE’s title rights to inventions, and concern that industry interest may be 
inhibited by burdensome procedures for, entering cooperative agreements. 

Identifying Data Generated in Performing Contracts 

It is a formidable task to identify "all data or computer software 
‘produced’ or ‘generated’" or "developed" in the performance of basic and 
applied research, particularly when it is not related to specific items, 
components or processes and is not specified in the contract for delivery. 

In performing research, including that funded by third parties, the 
faculty members and their research teams follow their own long term 
professional and scholarly interests and agendas. The research, therefore, 
tends to be a continuum which builds a base of experimental results and data 
which, over the years, is expanded, refined, and perhaps integrated with 
other research results in an interdisciplinary environment. 

The research team is not assembled to conduct a sponsor-initiated 
project and disbanded or reconstituted for the next assignment when that one 
is completed. It is usually already in place, pursuing its own agenda. 

What it agrees to do in accepting federal or private research funding is to 
devote some portion of its total effort, for a stated period of time, to 
applying its cumulative experience and expertise to a particular problem or 
application which is of interest to the sponsor and gives the university 
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research team an opportunity to advance the state of the art. Consequently, 
the data and software which it generates is the cumulative results of a 
continuing program which cannot be frozen in time. 

FCCSET Policy Statement 

In sharp contrast to the policy reflected in the interim rule, a 
government-wide data policy statement developed (but never issued) by a 
subcommittee of the Federal Coordinating Council for Science, Engineering 
and Technology (FCCSET) contained the following statement in its February 
1985 revision. Although the subcommittee was disbanded before issuing a 
final policy statement, the language is particularly realistic from a 
university standpoint: 

"...It must also be recognized that in many cases the data will 
build upon past experience, expertise, know-how and organizational 
abilities which the contractor or subcontractor brings to the 
project. As a practical matter, it is not likely that a 
meaningful segregation can be made between the know-how and 
expertise generated under the contract and the know-how and 
expertise which the contractor previously possessed and applied to 
the contract." 

" Any rights which the government obtains to technical data will 
be limited to rights in data specifically required to be delivered 
or prepared under the terms of the work statement, reporting 
requirements, or specifications of the contract or grant. Broad 
and sweeping terminology giving the government rights in ‘all data 
first produced or generated in the course of or under this 
contract’ or ‘in all data generated under this contract whether or 
not delivered’ should be avoided." 

This, of course, is particularly true of software, which is constantly 
being developed, refined, debugged, enhanced, used for derivative works, and 
issued and reissued in successive releases. 


UNIVERSITY OF WASHINGTON 

SEATTLE, WASHINGTON 9819S 


The Graduate School 

201 Administration Building AG— 10 

Telephone: (206) 543-5900 


May 17, 1988 


Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P)DARS, c/o OASD(PL)(MRS) 

Room 3D 139, The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR Case 87-303 

Dear Mr. Lloyd: 

This letter contains our comments on the interim rule published at 53FR 10780 under the 
DFARS Subpart 227.4 - Technical Data, Other Data, Computer Software, and Copyrights and 
the clause at 227.252-7013. 

We received over $200 million in Federal research funding last year and have a very 
ambitious technology transfer program. Thus, we are vitally interested in Federal 
policy relating to intellectual property. Unless amended, the proposed rule will thwart 
realization of the goals inherent in Federal policy stated in Public Law (PL) 96-517. 

It is clear that PL 96-517, as amended by PL 98-620 has facilitated stronger research 
relationships and technology transfer linkages between universities and industry. The 
proposed rule must be modified to recognize that university technology involves not 
only patentable inventions but technical data and software, which is usually covered by 
other forms of legal protection. The effective transfer of university technology to the 
marketplace requires a Federal policy for technical data and software which parallels 
that for patentable inventions. Only through such symmetry of Federal policies can we 
achieve the results intended in the April 10, 1987 Executive Order, "Facilitating 
Technology Transfer." 


Suggested changes in the proposed rule are presented in Attachment ' A. We appreciate 
this opportunity to comment. 


Sincerely, 

Donald R. Baldwin 
Assistant Provost for Research 
and 

Director of Technology Transfer 


Attachment 


Attachment A 


1. Under 227.472- 1(b), add the following: 

It is recognized that universities and other non-profit organizations 
play an important role in disseminating the results of fundamental 
research to the industrial sector and Government policy should 
facilitate that transfer. 

2. Under 227.472-l(c), add the underlined phrase so that the second 
sentence reads as follows: 

When the Government pays for research and development, it has an 
obligation to foster technological progress through wide 
dissemination of the information bv the Government or through 
technology transfer programs conducted bv contractors and, where 
practicable, to provide competitive opportunities for other interested 
parties. 

3. Under 227.472-2, add the following: 

The Government will acquire technical data or computer software 
resulting from research and development contracts only where it 
pertains to items, components, or processes to be competitively 
acquired or when such data or software is not normally disseminated 
and commerialized by the contractor. 

4. In the clause at 252.227-7013, under (b)(1), Unlimited Rights, and 
in the text at 227. 472-3 (a)(1), revise (i) and (ii) to add the underlined 
language: 

(i) Technical data pertaining to an item, component, or process which 
has been or will be developed exclusively with Government funds 
provided the contracting officer has identified a specific need for the 
data and that need cannot be met through other means. 

(ii) Technical data resulting directly from performance of 
experimental, developmental, or research work where delivery of 
such data was specified as an element of performance under a 
Government contract Or subcontract. 
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5. In the clause at 252.227-7013, under (c)(2), Unlimited Rights, revise 

(i) and (ii) by adding the underlined language: 

(i) Computer software resulting directly from performance of 
experimental, developmental or research work where d elivery of 
such software was specified as an element of performance in this or 
any other Government contract or subcontract. 

(ii) Computer software required to be originated or developed under 
a Government contract, or generated as a necessary part of 
performing a contract, where delivery of such software is specified 
as an element of performance. 

6. Subparagraph 227.472-3(a)(2) of the interim rule provides an 
exception to unlimited Government rights under which the Government 
may agree to accept Government purpose license rights "To encourage 
commercial utilization of technologies developed under Government 
contracts..." 

However, (2)(ii) provides that "the contracting officer should not 
agree to accept GPLR when - 

"(A) Technical data are likely to be used for competitive 
procurement involving large numbers of potential competitors, for 
such items such as spares; and 

(B) Technical data must be published (e.g., to disclose the results of 
research and development efforts." 

This pairing of competitive procurement and the dissemination of 
research results as functions for which commercial utilization will not be 
encouraged is alarming. It can be interpreted as a constraint on the 
ability of universities to transfer technology generated in the course of 
basic and applied research programs. That is contrary to existing and 
emerging Federal policy so the current language apparently doesn’t come 
out as intended. 

7. Under 227.472-3, omit (a)(2)(ii)(B) and add a new section as follows: 

(iii) When the Government does not require immediate use of the 
data for competition and the contractor is a university or other 
nonprofit organization which has an interest in commercializing the 
data, the contracting officer will accept Government Purpose License 
Rights, which will expire after a specified period of time. 
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8. In the clause at 252.227-7013, revise (c)(1) Restricted Rights by 
adding a new subparagraph (iii) which would parallel the proposed new 
subparagraph (iii) under GPLR above: 

(iii) In cases where the Government would otherwise be entitled to 
unlimited rights, unless the contracting officer determines during the 
identification of needs process that unlimited rights are required for 
the purposes of competitive procurement of supplies or services, the 
contracting officer shall agree to accept restricted rights when the 
contractor is a small business or non-profit organization which agrees 
to commercialize the technology. 

9. Under 227.473-l(b)(2)(ii), add a new subparagraph as follows: 

(D) When the Government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit 
organization which is interested in commercializing the data, the 
Government will negotiate Government Purpose License Rights which 
will expire if the contractor fails to make reasonable efforts to 
pursue commercialization. 

v 


/ 
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GENERAL COUNSEL OF THE 

UNITED STATES DEPARTMENT OF COMMERCE 

Washinaton. D C. 20230 



Honorable Kathleen A. Buck 
General Counsel 
Department of Defense 
The Pentagon - Room 3E980 
Washington, D.C. 20301-1600 


Dear Kathy: 

We have reviewed the interim regulation ® nti ^®f n "° ep ^ta en and f 
Defense Acquisition Regulation Supplement: Patents, Data, and 

Copyrights” (DAR Case 87-303) published in the Federa l Registe r 
on April 1, 1988. There are several problem areas in the „ 

reaulation. First, the regulation does not comply with the policy 
set ou^in Section 1 (b) (6) of Executive Order 12591 which would 
allow Federal contractors to retain rights to software, 
enaineering drawings , and other technical^ data in exchange for 
rovaltv-freeuse by or on behalf of the government. It if our 
view that the Secretary of Defense should exercise the authority 
provided for in Public Law 99-661, Section 953(a) to provide 
CJhe retention of rights in technical data by contractors 
whether the item or process was developed entirely or partially 
with Federal funds. 

Second, we believe that the drafters of the regulation have 
fullv considered the statement of congressional policy set forth 
infection 200 of title 35, in that both small business farmland 
nonprofit organization are not given any special consideration 
in this complex and burdensome regulation. 

A third comment on the regulation is the provision 252.227-7034^ 

Patents-subcontracts. Why is a patent PJ ov J-?f on . i n °i£p p a i£ 27 
of a section on a data regulation? Like the FAR Part 27, 
the data and patents provisions should be in separate subparts o 
avoid the likelihood of being overlooked. 

It is our recommendation that the regulation be rewritten to _ 
cLpIy with Executive Order 12591. This can be done by allowing 
contractors , E to retain rights in technical data and computer 
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software whether developed entirely or in part with Federal 
funds in exchange for a Government purpose license right in 
the data and a restricted right in computer software. 


Finally, the complex record keeping and extensive paperwork 
requirements the regulation imposes on all contractors are unduly 
burdensome and should be simplified. 



Honorable Robert B. Costello 
tcharles W. Lloyd 
Barry C. Beringer 


cc: 



Audit Policy 
and Oversight 


INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON, VIRGINIA 22202 


MAY I 3 IS88 


MEMORANDUM FOR EXECUTIVE SECRETARY, DEFENSE ACQUISITION 

REGULATORY COUNCIL 

SUBJECT: Defense Acquisition Regulation Case 87-303, 

Revision to Subpart 227.4 and Part 252 of the Defense 
Federal Acquisition Regulation Supplement to 
Implement Section 808 of the National Defense 
Authorization Act for Fiscal Years 1988 and 1989 


We have reviewed the proposed revisions to Subpart 227.4 
and Part 252 under the subject Defense Acquisition Regulation 
Case. 


We concur with the proposed revisions. The policies, 
procedures, and contract clauses in the interim rule should 
ensure that the DoD obtains the rights to technical data when 
DoD funds the development of an item. ' Also, the concept of 
Government-purpose license rights appears to be a workable 
„v, v . compromise >when. ;an. itemois developed .* with both $ DoD :and industry 
funds. 



lames H. Curry ' v 
Assistant Inspector ..General 
for Audit Policy and Oversight 



ENERGY RESEARCH CORPORATION 

3 GREAT PASTURE ROAD, DANBURY, CONNECTICUT 06813 203-792-14 60 

Telex 469470 • Facsimile (203) 798-2945 


May 6, 1988 


Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd, Executive Secretary 

ODASD (P) DARS 
c/o OASD (P&L) (MRS) 


Room 3D139 


The Pentagon 

Washington, DC 20301-3062 

Reference: DAR Case 87-303 

DAR Case 88-610 



Dear Mr. Lloyd: 

Energy Research Corporation is a Small Business specializing in 
advanced battery and fuel cell technology and development. ERC 
customers include DoD, DoE and commercial firms. Most of ERC s 
business consists of cost-type R & D contracts. 


ERC has a great interest in the Interim Rule, 53FR10780, dated 
April 1, 1988, on Rights in Technical Data. ERC has several 
potential DoD contract awards which will be affected by changes to 
the Rights in Technical Data provisions. In addition, ERC presently 
licenses technology it has developed to several other firms, which 
creates a further financial interest on ERC s part. 

The Interim Rule needs some, clarifications, /both: in DFARS 27.472-l(b) 
and 27.473-2,. with regards to Contractor rights to Technical Data. 

In addition to owning all rights to proprietary, independently 
developed data, what rights do contractors have to use the results 
of Government or mixed funded research for commercial purposes? 

Are there any restrictions on contractors independently entering 
into third party agreements for commercial use of Government or mixed 
funded research (besides military security)? Is it the intent of 
the regulations that the contractor has the; right to earn license 
fees without Government impairment, involvement or participation? 

ERC would welcome your clarifications on this subject. 










Very truly yours. 




hll y / l 

Ross M. Levine 
Contract Administrator 


RML/11 


Litton 


8000 Woodley Avenue 
RO. Box 7601 
Van Nuys, California 
91409-7601 

Cable Address UTNDATSYS 
Telex 662-643 

818 902-5125 


May 5, 1988 


Donald J. Ellingsberg 

Group Patent and 
Licensing Counsel 


Defense Acquisition Regulatory Council 
Attention: Mr. Charles W. Lloyd 

Executive Secretary 
ODASD(P) DARS 
C/O OUSD(A) (M&RS) 

The Pentagon, Room 3D139 
Washington, DC 20301 

Dear Mr. Lloyd: 

The Department of Defense Interim Rule that implements Section 
808, Rights in Technical Data, of Public Law 100-180, which 
issued April 1 and is effective for contracts resulting from 
solicitations issued on or after April 2, 1988, has been 
reviewed. 


Littbn, as a defense contractor, appreciates the opportunity to 
respbnd to the invitation for written comments to be considered 
in formulating the final rule. 

We commend the DAR Council in its effort to implement Section 
808 of Public Law 100-180, and find the interim rule to be 
generally acceptable. However, there are eight (8) areas 
within the interim rule that deserve comment and favorable 
consideration to implement Litton 1 s suggested corrective action 
for each area. 

1 . Section 227.471 and Clause 252 . 227-7013 (a) 

The use of the phrase "as an element of performance" in 
conjunction with a development required or not required under a 
Government contract or subcontract is troublesome. It is 
possible that a contractor could develop an item, component, 
process or computer software at its private expense, find it to 
be useful in satisfaction of a contractually required 
development, and then have such development considered to be 
"an element of performance" under the contract, thereby' losing 
the "limited" or "restricted" rights that normally would 
pertain to such private expense development. Therefore, it is 
recommended that "an element of performance" be deleted] in each 
instance from each of the new "Developed Exclusively" 
definitions. 
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In the definition "Developed Exclusively at Private 
Expense", the third sentence should be deleted in its 
entirety. "All indirect costs of development" is too 
overreaching, and is considered to be onerous in view of 
the stated policy as to the balancing of interests between 
the Government and the contractor. 

2. Section 227.472 

There is need for a clearly stated acquisition policy for 
technical data. However, in view of the thrust of the 
interim rule to address both technical data and computer 
software, it is recommended that this Section (and 
elsewhere throughout the interim rule as appropriate) 
recite "computer software". (Please see the attached 
mark-up of the interim rule.) 

3. Section 227.473-1 (iii) (B) and (B) (2) 

The concept and implementation of Government purpose 
license rights (GPLR) has been well received. It would 
appear, however, that time limitations for the GPLR (or 
limited rights) should not be less than the stated "one 
year", but could often be desirable for a period greater 
than "five years" where an item, component, process or 
computer software has a commercial market potential that 
very often extends longer than five years. Therefore, it 
is recommended that all references to capping this time 
limitation to five years be expressly deleted, and that 
such longer periods of greater than five (5) years be 
subjected to the indicated approval by the chief of the 
contracting office. 

4. Standard Non-disclosure Agreement of Section 227.473-1 

Since this Agreement may find use in an SBIR Program, it 
is recommended that the request for technical data be 
amended to include a similar request, under an SBIR 
Program, for computer software. 

In (4) , it is recommended that the agreement not to use 
the GPLR data (or computer software) for commercial 
purposes be further restricted as "including the use of 
such data as resource information in the independent 
development of related items, components, processes, or 
computer software for commercial purposes." 
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This is intended to further emphasize the restriction on 
use of the GPLR data, and also to clarify by a clear 
statement the prohibitive use of the data. 

5. Section 227.473-3 (b) 

It is agreed that the use of a withhold is one method to 
encourage a contractor to establish, maintain and follow 
adequate marking procedures where, in the opinion of the 
contract administrator, such contractor has failed to 
satisfy the marking requirements of 252.227-7018 and 
-7039. However, it is recommended that the contract 
administrator first notify the contractor of any such 
failure. "The contracting officers notification shall 
provide that, if after receiving the notice, the 
contractor does not establish, maintain and follow 
adequate marking procedures, the contracting officer may 
insert a bilateral modification in the contract providing 
for the withhold of payments under the clause at 

252.227- 7030 for failure to satisfy the marking 
requirements of 252.227-7018 and 252.227-7029." 

At (c) (3) , it would appear reasonable for the Government 
to be relieved of liability "for its acts prior to the 
date of the contractor's request", but the Government 
should not be relieved of any liability after such notice. 

6. Section 227.475-2 and Clause 252.227-7027 

Since it can be expected that a contractor will have to 
expend a certain amount of time and effort to locate 
technical data or computer software subject to deferred 
ordering, it is recommended that such contractor should 
also be compensated for "locating" such data or software. 

7. Section 227.481 

TEXT IS MISSING! Should this be "(Reserved)"? 

8. Clause 252.227-7038 

Section 227 . 473-1 (a) (4) referenced by this new clause 
directs the use of the certification of Clause 

252.227- 7028. This certification is considered to be 
adequate for the intend purposes. Therefore, this new 
clause should not be included in the final rule. 
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Further, this new clause is considered to be objectionable 
in view of clause 252.227-7037. The "validation" 
procedures of -7037 are considered to be adequate for a 
determination as to whether technical data or computer 
software was developed in whole, or in part, at private 
expense. 

The attached mark up of the interim rule also includes other 
suggested amendments as to form or substance. They would 
appear to be self-explanatory, and are provided for your 
consideration and possible use. 

On behalf of Litton, I wish to express my appreciation for your 
professional attention to this letter and its contents, and for 
this opportunity to respond to your invitation for comments. 


If I can provide further assistance in this matter, or can 
answer any questions you may have concerning this letter, 
please let me know. 



c: 


C. S. Haughey, Esq. 

H. W. Patterson, Esq. 

W« J. Powers, Jr. , Esq. 
E. H. Schiff 
W. R. Thiel, Esq. 
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53 FR 10780 

DEPARTMENT OF DEFENSE 
48 CFR Parts 227 and 252 

Department of Defense Federal 
Acquisition Regulation Supplement; 
Patents, Oats, and Copyrights 

agency: Department of Defense (DuD). 
ACTION; Interim rule and request for 
comments. 

summary: The Defense Acquisition 
Regulatory (DAR) Council is issuing 
interim changes to Subpart 227.4 and 


Part 252 of the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to implement Section 808 of the 
National Defense Authorization Act for 
Fiscal Years 1988 and 1989 {Pub. L. 100- 
180). 

DATE: April 2, 1988. The interim rule is 
effective for contracts resulting from 
solicitations issued on or after April 2. 
1988. Comments received by May 31, 
1988 in response to this Notice will be 
considered in formulating the final rule. 
ADOftESS: Interested parties should 
submit written comments to: Defense 


Acquisition Regulatory* Council ATTN: 
Mr. Charles W. Lloyd. Executive 
Secretary, ODASD(P)DARS, c/o 
OASD(P&L)(MRS). Room 3D139, The 
Pentagon. Washington. DC 20301-3062. 
Piease cite DAR Case 87-303 in all 
correspondence related to this issue. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W. Lloyd, Executive 
Secretary, DAR Council, (202) 697-7266. 
SUPPLEMENTARY INFORMATION: 

A. Background 

This interim rule implements section 
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808. Rights fnTechnicul Data, of Pub. L 
KXMBO which requires the Department 
of !). 'ense to make certain revisions to 
I : PAHS Subpart 227.4 and Part 252. The 
provides that: 

1. The terms “exclusively with 
Government funds'* and “exclusively at 
p-ivate expense" be defined and that the 
definitions specify how indirect costs 
are to be treated. 

2. A contractor or subcontractor (or a 
prospective contractor or subcontractor) 
nay net be required, as a condition for 
award, to refrain from offering to use. or 
from using, an item or process 
developed exclusively at private 
expense and to which the contractor or 
subcontractor is entitled to restrict the 
Government’s rights. 

3. The regulation may not impair tho 
right of a contractor or subcontractor to 
receive from a third party a fee or 
royalty for the use of technical data 
pertaining to an item or process 
developed exclusively at private 
expense. 

4. A contractor or subcontractor may 
be permitted to license directly the use 
of technical data which the contractor is 
otherwise allowed to restrict if 
necessary to develop alternative sources 
of supply and manufacture. 

5. The respective rights of the 
Government and of the contractor or 
subcontractor in technical data 
pertaining to an item or process 
developed in part with Government 
funds and in part at private expense 
must be established on the basis of 
negotiation, except where a 
determination is made that negotiations 
.would not be practicable. Reasonable 
and flexible guidelines can be 
prescribed for the conduct of the 
negotiations, including negotiation 
objectives. 

In addition to the regulatory changes 
required by section 008 of Pub. L 100- 
180, the interim rule was drafted in 
consideration of Executive Order 12591. 
entitled: Facilitating Access to Science 
and Technology, issued on April 10, 

1987. 

The interim rule also addresses two 
issues raised by public comments. When 
the final rule implementing section 953 
of Pub. L 99-500 was published on April 
10, 1987 (52 FR 12391), the DAR Council 
indicated that commercialization and 
non-disclosure agreements required 
additional consideration. 

1* Commercialization. This interim 
rule provides additional procedures and 
criteria whereby a contractor may be 
granted exclusive commercial rights in 
technical data, while considering the 
public interest in obtaining access to the 
data and the administrative burden to 
the Government in protecting the 


contractor’s exclusive commercial 
interests. 

2. (a) Standard Non-Disclosure ~ 

Agreements. The interim rule contains a 
standard agreement which must be 
executed by a prospective recipient of 
Government Purpose License Rights 
(GPLR) data prior to release of the data 
to the concern. 

(b) Alternative Approach to Norn 
Disclosure Agreements. The DAR 
Council is considering, and specifically 
requests public comment with respect 
to. an alternative approach to the use of 
non-disclosure agreements where data 
subject to GPLR are involved. Under this 
alternative approach, a solicitation 
provision would notify offerors that the 
solicitation includes technical data 
subject to restrictions on further use or 
disclosure, and would require offerors to 
safeguard the data. It is envisioned that 
the solicitation provision, together with 
the restrictive legends placed on die 
technical data, would sufficiently 
protect the contractor retaining 
exclusive commercial rights, and would 
: adequately notify recipients of the 
[solicitation of their responsibility to 
.safeguard the data. 

I Finally, the interim rule was 
developed based on direction from the 
Deputy Assistant Secretary of Defense 
'(Procurement) that DFARS Subpart 27.4 
• be simplified and streamlined. 

j B. Regulatory Flexibility Act 
1 Information 

The interim rule may have a 
significant economic impact upon a 
substantial number of small entities, 
within the meaning of the Regulatory 
Flexibility Act of 1980. 5 U.S.C. 601 et 
seq. An Initial Regulatory Flexibility 
Analysis has therefore been deemed 
necessary and will be provided to the 
1 Chief Counsel for Advocacy of the U.S. 
Small Business Administration. 

| Interested parties desiring to obtain a 
copy of the Analysis may contact the 
individual listed above. Comments 
received from the public concerning the 
Analysis will be considered in drafting a 
final rule and in performing a Final 
Regulatory Flexibility Analysis. 

Comments from small entities 
j concerning the affected DFARS subparta 
< will also be considered in accordance 
with section 610 of the Act. Such 
comments must be submitted separately 
and cite DAR Casa 88-810 in 
correspondence. 

C Paperwork Reduction Act 
Information 

The interim rule contains information 
collection requirements within the 


jneamng of the Paperwork Reduction 
Act of 1980. 44 U.S.C. 3501 et seq. 
Accordingly, an information culler, ion 
clearance request has been submitted lo 
OMB pursuant to 5 CFR 1320.13. Public 
comments concerning that request will 
be invited by OMB through a 
subsequent Federal Register notice. 

List of Subjects in 48 CFR Parts 227 and 
252 

i 

■ Government procurement. 

Charles W. Lloyd. 

Executive Secretory. Defense Acquisition 
, Regulatory Council 

Therefore. 48 CFR Parts 227 and 252 
• are amended as follows: 

1 1. The authority citation for 48 CFR 

Parts 227 and 252 continues to read as 
i follows: 

i 

Authority; 5 U.S.C. 301. 10 U.S.C. 2202. DoD 
, Directive 5000 35. and DoD FAR Supplement 
1 201 J01. 
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PART 227— PATENTS, DATA, AND 
COPYRIGHTS 

2. Subpart 227.4 is revised to read as 
follows. 

Subpart 227.4 — Technical Data, Otter Oats. 
Computer Software, and Copyrights 

5m. 

227.470 Scope. 

227.471 Definitions. 

227 .472 Acquisition policy for technical data 
and rights in technical data. 

227.472- 1 General. 

227.472- 2 Establishing minimum 
Government needs. 

227 .472- 3 Rights In technical data. 

227.473 General procedures. 

227.473- 1 Procedures for establishing rights 
in technical data. 

227.473- 2 Prohibitions. 

227.473- 3 Marking and identification 
requirements. 

227.473- 4 Validation of restrictive markings 
on technical data. 

227 473-5 Remedies for noncomplying 
technical data. 

227.473- 8 (Reserved] 

227.474 (Reserved) 

227.475 Other procures. 

227.475- 1 Data requirements. 

227.475- 2 Deferred delivery and deferred 
ordering. 

227.475- 3 Warranties of technical data. 

227.475- 4 Delivery of technical data to 
Foreign Governments. 

227.475- 5 Oversea* contracts with Foreign 
Sources. 

227.475- 8 (Reserved] 

227475-7 (Reserved) 

227.475-8 Publication for sale. 

227.478 Special works. 

227.477 Contracts for acquisition of existing 
works. 

227.478 Architect -engineer and construction 
contracts. 
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227.478- 1 General. 

227.478- 2 Acquisition and use of plana, 
specifications and drawings. 

227.478- 3 Contracts for construction 
supplies and research and development 
work. 

227.476-4 (Reserved) 

>227.478-5 Approval of restricted designs. 
7.479 Small business innovative research 
program (SBIR Program). 

227.480 Copyrights. 

227.481 Acquisition of rights in computer 
software. 

227.482 (Reserved) 

Subpart 227.4— Technical Data, Other Oeta, 
Computer Software, and Copyrights 

227.470 Scope. 

This subpart sets forth the 


Department of Defense policies and 
procedures relating to the acquisition of 
technical data and computer software as 
well as rights in technical data, other 
data, computer software, and 
copyrights. This part does not apply to 
rights in computer software acquired 
under CSA schedule contracts. 




227.471 Deftnftiona. 

"Commercial computer software**, as 
used in this subpart means computer 
software which is used regularly for 
other than Government purposes and is 
sold, licensed, or leased in significant 
quantities to the general public at 
established market or catalog prices. 

"Computer" ’, as used in this subpart 
means a data processing device capable 
of accepting data, performing prescribed 
operations on the data, and supplying 
he results of these operations; for 
xample. a device that operates on 
^discrete data by performing arithmetic 
and logic processes on the data, or a 
device that operates on analog data by 
performing physical processes on the 
data. 

"Computer data base", as used in this 
subpart means a collection of data in a 
form capable of being processed and 
operated on by a computer. 

"Computer program**, as used in this 
subpart, means a series of instructions 
or statements in a form acceptable to a 
computer, designed to cause the 
computer to execute an operation or 
operations. Computer programs include 
operating systems, assemblers, 
compilers, interpreters, data 
management systems, utility programs, 
sort-merge programs, and ADPE 
maintenance/diagnostic programs, as 
well as applications programs such as 
payroll, inventory control, and 
engineering analysis programs. 
Computer programs may be either 
machine-dependent or machine- 
independent, and may be general- 
purpose in nature or be designed to 


satisfy the requirements of a particular 
user. 


"Computer software", as used in this 
subpart, means computer programs and 
computer data bases. 

"Computer software documentation", 
as used in this subpart means technical 
data, including computer listings and 
printouts, in human-readable form 
which (a) documents the design or 
details of computer software, (b) 
explains the capabilities of the software, 
or (c) provides operating instructions for 
using the software to obtain desired 
results from • computer. 

"Data", as used in this subpart, means 
recorded information, regardless of form 
or method of the recording. 

"Detailed design data", as used in this 
subpart. means technical data that 
describes the physical configuration and 
performance characteristics of an item 
or component in sufficient detail to 
ensure that an item or component 
produced in accordance with the 
technical data will be essentially 
identical to the original Item or 
component 

"Detailed manufacturing or process 
data", as used in this subpart means 
technical data that describes the steps, 
sequences, and conditions of 
manufacturing, processing or assembly 
used by the manufacturer to produce an 
item or component or to perform a 
process. 

"Developed", at used in this subpart 
means that the item, component, or 
process exists and is workable. Thus, 
the item or component must have been 
constructed or the process practiced. 
Workability is generally established 
, when the item, component or process 
has been analyzed or tested sufficiently 
to demonstrate to reasonable people 
skilled in the applicable art that there is 
a high probability that it will operate as 
intended. Whether, how much, and what 
type of analysis or testing it required to 
(establish workability depends on the 
I nature of the item, component or 
1 process, and the state of the art To be 
considered "developed*', the item, 
component or process need not be at 
the stage where It could be offered for 
sale or sold on the commercial market 
' nor must the item, component or process 
be actually reduced to practice within 
the meaning of Title 38 of the United 
States Code. 

"Developed Exclusively with 
Government Funds", as used in this 
subpart means, in connection with an 
'item, component or process, that the 
cost of developnent was directly paid 
for in whole by the Government at th a t 
t h e deve l op me nt was required as a r t 
■ e l ement o f p erf o rman ce under a 
Government contract or subcontract. 


"Developed Exclusively at Private 
Expense'*, as used in this subpart 


means, in connection with an item, 
component, or process, that no part of 
the cost of developnent was paid for by 
the Government and that the 
development was not required -ee-etr 
e l e mcnVof pe rformanc e under a 
Government contract or subcontract. 
Independent research and development 
end bid and proposal costs, as defined 
in FAR 31.208-18 (whether or not 
included in a formal independent 
research and development program), are 
considered to be at private expense. -Att 
■in dire ct c o sts o f d e ve l o p m e nt a rr 
■q pnoidered Go v ernm e nt fund e d when 
dev e l o p m e n t wa s requir ed ae a n 
el e men t o f performance in e 
G o v e rnm e nt c o ntr a ct or s ubc o ntr act* 
Indirect costs are considered funded at 
private expense when development was 
not required ee an e lement e f 
p e r fo r manc e under a Government 
contract or subcontract 

"Form, fit and function data", as used 
in this subpart means technical data 
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that describes the required overall 
physical functional and performs net 
characteristics, (along with the 
qualification requirements, if applicable) 
of an item, component or process to the 
extent necessary to permit identification 
of physically and functionally 
interchangeable items. 

"Government purpose license rights" 
(GPLR). as used in this subpart means 
rights to use. duplicate, or disclose data 
(and in the SBIR Program, computer 
software), in whole or in part and in any 
manner, for Government purposes only, 
and to have or permit others to do so for 
Government purposes only. Government 
purposes include competitive 
procurement, but do not include the right 
to have or permit others to use technical 
data (and in the SBIR Program, 
computer software) for commercial 
purposes. 

"Limited rights", as used in this 
subpart means r^ts to use, duplicate, 
or disclose technical data, in whole or in 
part by or for the Government with die 
express limitation that such technical 
data shall not. without the written 
permission of the party asserting limited 
rights, be: Released or disclosed outside 
the Government: used by the 
Government for manufacture, or in the 
case of computer software 
documentation, for preparing the same 
or similar computer software; or used by 
a party other than the Government, 
except when: 

(a) Release, disclosure, or use is 
necessary for emergency repair or 
overhaul; provided that the release, 
disclosure, or use outside the 
Government shall be made subject to a 
prohibition against further use, release. 
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or disclosure, and that the party 
asserting limited rights be notified by 
the contracting officer of such release, 
disclosure, or use; or 

(b) Release or disclosure to a foreign 
government that is in the interest of the 
United States and is required for 
cvalualional or informational purpose 
under the conditions of (a) above, 
except that the release or disclosure 
may not include detailed manufacturing 
or process data. 

“Required as an Element of 
Performance Under a Government 
Contract or Subcontract**, as used in this 
subpart, means, in connection with the 
development of an item, component, or 
process, that the development was 
specified in a Government contract or 
subcontract or that the development 
was necessary for performance of a 
Government contract or subcontract. 

“Restricted rights’ 
subpart, means 
computer software, 


subpart, means that technical data or 
computer software has not been 
released to the public or furnished to 
others without restriction on further use 
j or disclosure. Delivery of other than 
unlimited rights technical data or 
computer software to or for the 
Government under a contract does not, 
in itself, constitute release to the public. 

Acquisition policy forlschnlcal 


227.472 


i technical dai 


% 


- 3Uta*aqd rights in tc 

327.472-^ General. 

The acquisition of technical data and 
the rights to use that dat^equires a 
balancing of competing interests. 

(a) The Government f s Interests . The 
Government has extensive needs for 
many kinds of technical dat^nd the 
rights to use such datafits needs may 
exceed those of privafi? commercial 


military needs, even though that dat^ 
would not customarily be disclosed in 
commercial practice. When the 
Government pays for research and 
development.it has an obligation to 
foster technological progress through 
wide dissemination of the information * 
and, where practicable, to provide ^ 
competitive opportunities for other 
; interested parties. 

(3) Acquiring, maintaining, storing, 
retrieving, protecting and distributing 
technical datc^re costly and 
burdensome for the Government*. 
Therefore, it is necessary to avoia^^ 
acquisition of unnecessary technical 


227.472-2 Establishing minimum 
Government needed. /*£• 

shall 

_obtain only the minimum essential 


ghts". as used in this “ Sg^ echnical data an<^w4ghH. In 

jKJtadSf as a ,0 ^ iroa^ntatne^for^fens^punwses.^^^ establishing the mS^Tvemment 


minimum, the right to— 

(a) Use computer software with the 
computer for which or with which it was 
acquired, including use at any 
Government installation to which the 
computer may be transferred by the 
Government; 

(b) Use computer software with a 
backup computer if the computer for 
which or with which it was acquired is 
inoperative; 

(c) Copy computer programs for 
safekeeping (archives) or backup 
purposes; and 

(d) Modify computer software, or 
combine it with other software, subject 
to the provision that those portions of 
the derivative software incorporating 
restricted rights software are subject to 
the same restricted rights. 

In addition, restricted rights include 
any other specific rights not inconsistent 
with the minimum rights in (a)-(d) above 
that are listed or described in a contract 
or described in a license agreement 
made a part of a contract 

'Technical data", as used in this 
subpart means recorded information, 
regardless of the form or method of the 
recording of a scientific or technical 
nature (including computer software 
documentation). The term does not 
include computer software or data 
incidental to contract administration, 
such as financial and/or management 
information. 

“Unlimited rights", as used in this 
subpart, means rights to use, duplicate, 
release, or disclose, technical data or 
computer software in whole or in part, 
in any manner and for any purpose 
whatsoever, and to have or permit 
others to do so. 

“Unpublished", as used in this 


Technical dataware required for training 
\J of personnel, overhaul and repair, 
cataloging, standardization, inspection 
and quality control, packaging and 
logistics operations. Technical data if 
resulting from research and ^ 

development and production contracts 
must be disseminated to many different 
users. The Government must make 'tX*/ 

, technical dataiwidely available to 
’ increase competition, lower costs and 
provide for mobilization. Finally, the 
Government has an interest in 
encouraging contractors to develop new 
technologies and to improve existing ? 
technologies to satisfy Government and 
, commercial needs. To encourage 
; contractors and subcontractors to 
expend resources in developing 
applications of these technologies, it 
[ m ay b e appropriate to allow them to 
; exclusively exploit the technology. 

(b) The Contractor's Interests. 
Commercial and non-profit 
organizations have property rights and 
economic interests in technical data/ 
j Technical datrare often closely hem in 
the commerciarbector because their 
disclosure to competitors could 
jeopardize the contractor's competitive 
advantage. Public disclosure can cause 
serious economic hardship to the 
originating company. 

(c) The Balancing of Interests. (1) The 
Government’s need for technical data/ 
and a contractor’s economic interest Ur 
it do not necessarily coincide. However, 
they may coincide. This is true in the 

! case of innovative contractors who can 
best be ehcouraged to develop items of 
military usefulness when their rights in 
such items are scrupulously protected. 

(2) The [Government needs to 
encourage delivery of datatessential for 


needsu the following factors shall be 
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considered; Whether the item, 

component, or process ^vill be 

competitively acquired!; whether repair 
and overhaul work will be contracted 
put; whether the repair or replacement 
parts will be commercial items; or 
whether the item will be acquired by 
form, fit and function data, performance 
specifications, or by detailed design 
data. In deciding how to acquire data/ 
and-4»to rights/ the Department of O* 
l Defense will use the least intrusive 
procedures in order to protect the 
contractor’s economic interests (see 
Subpart 217.72). 

227.472-3 Rights In technical data. 

There are three basic types of rights 
which apply to technical data delivered 
under contract to the Government 
These are unlimited rights, limited 
rights, and Government purpose license 
rights. The Government is entitled to 
unlimited rights in technical data as 
enumerated in (a)(1) below. The 
Government will obtain limited rights as 
discussed in (b)(1) below. Government 
purpose license rights may be 
established in accordance with (a)(2), 
(b)(2), or (c) below. 

(a) Unlimited Rights. (1) The 
Government is entitled to and, except as 
provided in paragraph (a)(2). will 
receive unlimited rights in — 

(i) Technical data pertaining to items, 
components, or processes which have 
been or will be developed exclusively 
with Government funds; 

(ii) Technical data resulting directly 
from performance of experimental. : 
developmental, or research work 
specified as an element of performance 


4-7-aa 


BNA s Patent. Trademark & Copyright Journal 


484 (Vol. 35) 


BNA's PATENT, TRADEMARK & COPYRIGHT JOURNAL 






under a Government contract or 
subcontract; 

(iii) Form, fit, and function data 
pertaining to items, components, or 
(processes prepared or required to be 
delivered under any Government 
contract or subcontract; 

(iv) Manuals or instructional materials 
(other than detailed manufacturing or 
process data) prepared or required to be 
delivered under any Government 
contract or subcontract necessary for 
installation, operation, maintenance, or 
training purposes; 

(v) Technical data prepared or 
required to be delivered under any 
Government contract or subcontract and 
constituting corrections or changes to 
Government-furnished data or computer 
software; 

(vi) Technical data, which are 
otherwise publicly available, or have 
been released or disclosed by the 
contractor or subcontractor, without 
restriction on further release or 
disclosure; 

(vii) Technical data in which the 
Government has obtained unlimited 
rights as a result of negotiations; 

(viii) Technical data previously 
delivered subject to limited rights or 
Government purpose license rights 
which have expired; and 

(ix) Technical data delivered under 
the contract which, at the time of 
delivery, are not identified in the listing 
^escribed in paragraph (k) of the clause 
hi 252.227-7013. 

(2) Exception to unlimited rights — 
Government purpose license rights, (i) 
To encourage commercial utilization of 
technologies developed under 
Government contracts, the Government 
may agree to accept technical data 
subject to Government purpose license 
rights (GPLR). The Government shall 
retain the royalty-free right to use, 
duplicate, and disclose data for 
Government purposes only and to 
permit others to do so for Government 
purposes only for a stated period of 
time. After the time period has elapsed, 
the GPLR will expire and the 
Government will be entitled to unlimited 
rights. 

(ii) In cases where the Government 
would otherwise be entitled to unlimited 
rights, the contracting officer should not 
agree to accept GPLR when — 

(A) Technical data are likely to be 
used for competitive procurement 
involving large numbers of potential 
competitors, for items such as spares; 
and 

(B) Technical data must be published 
(e.g., to disclose the results of research 
and development efforts). 

(b) Limited rights. (1) Except as 
^provided in paragraph (b)(2), the 


Government will obtain limited rights in 
unpublished technical data pertaining to 
items, components, or processes 
developed exclusively at private 
expense, provided the data are properly 
marked with the limited rights legend 
and, provided they are not technical 
data described in paragraph (a) above. 

(2) Exception to limited rights— 
obtaining greater rights in technical 
data, (i) If the Government needs data 
rights pertaining to items, components, 
or processes developed exclusively at 
private expense to develop alternative 
sources, the contracting officer may 
negotiate with the contractor or 
subcontractor to acquire additional 
rights and technical assistance, where 
appropriate. Before acquiring additional 
rights, the contracting officer should 
consider alternatives, such as — 

(A) Developing alternate items, 
components, or processes; or 

(B) Obtaining a commitment by the 
contractor or subcontractor to qualify 
additional sources. 

(ii) Greater rights in technical datai 
may be obtained by negotiation of a 
| lump sum fee, royalty, GPLR or other 
arrangement. Any greater rights shall be 
stated as a separate contract line item. 
The contracting officer shall not acquire 
any greater rights unless — 

(A) There is a need for disclosure 
outside the Government; and 

(B) If the specific rights are required 
for competitive procurement the 
anticipated savings from competition 
are likely to exceed the acquisition cost 
of the technical data and the rights 
therein. 

(c) Rights in technical data pertaining 
to items , components , and processes 
developed with mixed funding. As 
required by 10 U.S.C. 2320, the 
contracting officer will negotiate rights 
in technical data associated with an 
item, component, or process developed 
in part with Government funds and in 
part at private expense (mixed funding) 
whenever a contractor provides the 
notice contained in 252.227-7035 or 
252.227-7013 with respect to such data. 
Absent the notice, the Government shall 
have unlimited rights in the technical 
data and shall have met the obligation 
to negotiate. Negotiations shall begin at 
the earliest possible time and the results 
shall be incorporated into the contract, 
preferably at time of award, but in any 
event before delivery of the data. 

227.473 Ganaral procedures. 

227,473-1 Procedures foe establishing 
rights in technical data/ 

(a) Notification requirements — (1) 
Background. The provision at 252.227- 
7035 and the clause at 252.227-7013 


require offerors and contractors to 
notify the Government of any asserted 
restrictions on the Government’s right to 
use or disclose technical data o r 
computer software . This notice advises 
the contracting officer of the contractor s 
or any subcontractor’s intended use of 
items, components, processes, or 
computer software that— 

(1) Have been developed exclusively 
at private expense; 

| (ii) Have been developed in part at 
private expense; or 
i (iii) Embody technology developed 
exclusively with Government funds for 
which the contractor or subcontractor 
requests the Government to grant 
exclusive commercial rights. 

(2) Prea ward notification. If a 
solicitation will result in a contract , 

i requiring delivery of technical dat|(the 
provision at 252.227-7035, Preawara 
Notification of Rights in Technical Data 
j and Computer Software, shall be 
included in the solicitation. This 
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provision requires the offeror to identify 
items, components, processes o r ^ 

computer software which it intends to 
use and which would result in delivery 
of technical data to the Government 
with other than unlimited rights. The 
notification must be accompanied by the 
certification described in (a)(4) below. 

(3) Postaward notification. The 
Government needs continuing 
information about the contractor’s intent 
to use items, components, processes or 
computer software that would result in 
delivery to the Government of technical 
data with other than unlimited rights. 

The clause at 252.227-7013 requires the 
contractor to continue the notification 
process during performance of the 
contract by notifying the contracting 
officer prior to committing to the use of 
the privately developed item, 
component, process or computer 
software. This notification must be 
accompanied by the contractor’s 
certification as described in (a)(4) 
below. 

(4) Certifications, (i) If delivery of 
technical data is expected under a 
resultant negotiated contract, the 
provision at 252.227-7028. Requirement 
for Technical Data Certification, shall be 
included in the solicitation. The 
provision requires the contractor to 
provide the following: 

(A) Identification of an existing 
contract or subcontract under which the 
technical data were delivered or will be 
delivered with other than unlimited 
rights, and the place of delivery; and 

(B) Identification of the limitation on 
the Government's right to use the data. 
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including identification of the earliest 
expiration date for the limitation. 

fii) If pursuant to the preaward or 
pustaward notification procedures the 
offeror/contractor notifies the 
Government that technical data or 
computer software may be delivered 
with other than unlimited rights, then 
the notice must be accompanied by the 
Certification at 252.227-7030. "Listing 
and Certification of Technology 
Developed with Private Funding." 

(iii) This certification authorizes the 
contracting officer to request additional 
information needed to evaluate the 
assertions. 

(iv) This certification assists the 
parties to negotiate rights in technical 
data and computer software to be 
delivered to the Government with other 
than unlimited rights, but does not alter 
the rights of the parties which are 
contained in the clause at 252.227-7037. 

(b) Establishing rights in technical 
datafo^ l] General. The contracting 
officer shall review and evaluate 
assertions contained in preaward or 
postaward notifications to determine the 
likely impact on the Government’s 
ability to meet its needs. The contracting 
officer shall then either — 

(1) Agree with the assertions; 

(ii) Enter into negotiations to establish 
the respective rights of the parties; or 

(iii) Determine that negotiations are 
not practicable, in which case the rights 
will be established in accordance with 
(d) below. 

(2) Negotiations — (i) Negotiation 
factors . The contracting officer shall 
consider the following factors when 
negotiating rights in technical dataA 
developed with mixed funding or wnen 
the Government negotiates to relinquish 
rights or to acquire greater rights: 

(A) The acquisition strategy for the 
item or system (including logistics 
support); 

(B) Whether the item or system (or 
related logistics support) will be 
competed; 

(C) Timing of such competition; 

(D) Whether the technology can be 
commercialized; 

(E) Funding contributions of the 
respective parties; 

(F) Development of alternative 
sources for industrial mobilization or 
other purposes; 

(G) Burden on the Government of 
protecting the contractor’s rights in 
technical daUu 

(ii) Negotiaubn situations. The 
following are examples of how the 
negotiation factors in (b)(2)(i) above 
may be applied: 

(A) When the Government does not 
have an immediate need to use the data 
for competition and the contractor has 
not requested exclusive commercial 


rights in the data, the Government will 
negotiate to establish limited rights 
which, upon expiration of a time 
limitation, shall become unlimited rights. 

(B) Where the Government requires 
use of data for immediate competition, 
the contractor has requested exclusive 
commercial rights in the data (i.e., the 
data has commercial application), and 
protecting the contractor’s rights is not 
unduly burdensome on the Government, 
the contracting officer will negotiate 
GPLR which will expire after a specified 
period of time and become unlimited 
rights. 

(C) Where the Government requires 
immediate use of the data for 
competition and the contractor has no 
interest in commercializing the data, the 
Government may negotiate to obtain 
unlimited rights. 

(iii) Negotiation of time periods. When 
time limitations for either GPLR or 
limited rights are negotiated, they shall 
be expressed in the contract as a date 
certain and should normally be no less 
than one year nor more than five years 

after the estimated date of first 
production delivery to the Government 
of the item, component, process, or 
computer software to which the 
technical data pertains. 

(A) The time limitations will be based 
on the following factors: 

(J) Relative funding contribution of 
the parties; 

(2) Anticipated date the technical data 
will be needed for competition: 

(J) The economic life of the 
technology; 

(4) The contractor's or subcontractor's 
agreement to establish or assist in 
establishing additional sources of 
supply; 

(5) The burden on the Government in 
restricting disclosure; 

(d) The potential commercial uses of 
the technology; 

(B) Time limitations for GPLR and 
limited rights gr eator than fi v e yea rs 
may be negotiated to provide the 
contractor a reasonable opportunity to 
recover its private investment, if: 

(7) The technical data will not be 
needed for competition; and 

[2] Longer period^re approved by 
the chief of the contracting office^ 

(C) Time limitations for limited rights 
and GPLR may be extended, if: 

(/) Other interested parties have not 
requested access to the technical data; 

[2] The technical data need not be 
publicly disclosed to meet a specified 
Government need; and 

(J) The contractor* provides adequate 
consideration for remarking any 
technical data with revised legends. 


(iv) Non-standard license rights . 
Unlimited rights, government purpose 
license rights, and limited rights and 
combinations of these rights (i.e., with 
time limitations) are considered 
standard license rights. All other license 
rights are considered non-standard 
license rights and shall not be 
negotiated unless approved by the head 
of the contracting activitvA 
(c) Contract documentation — (1) 

Listing . (i) The contracting officer shall 
j incorporate into the contract a list of 
any items, components, processes ^ nd 
rights therein) to be delivered withotHeT' 
than unlimited rights. 

(ii) During the life of the contract, a 
.bilateral modification of the contract 
imay be appropriate to incorporate the 
privately developed items, components, 
processes, or computer software 
identified by the contractor under the 
notification procedures. Also, during 
contract performance, changing 
conditions (e.g., schedule or cost) may 
require bilateral modification of the list 


/ 
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(iii) By the time the technical data are 
delivered to the Government, the list 
must — 

(A) Identify the items components, 
processes, or computer software to 
which the technical data pertains; 

(B) Identify or describe the technical 
data or computer software subject to 
other than unlimited rights; and 

(C) Identify or describe, as 
appropriate, the category or categories 
of Government rights, the agreed-to time 
limitations, or any special restrictions 
on the use or disclosure of the technical 
data or computer software. 

(2) Standard Non-disclosure 
agreements . (i) Technical data subject to 
other than unlimited rights shall not be 
released outside the Government unless 
the release is subject to a prohibition 
against further release, use, or 
disclosure. If the data is subject to 
GPLR. the recipient must sign the 
Standard Non-disclosure Agreement 
shown below. This Agreement must be 
executed by an official authorized to 
bind the contractor. 

(ii) Nothing in this section impairs the 
rights of the developer of the data and 
third parties from independently 
entering into agreements concerning 
commercial uses of the data. 

(iii) The contracting officer shall 
require each contractor receiving data 
subject to GPLR to execute the Standard 
Non-disclosure Agreement before 
receipt of the data. If a contractor has 
previously signed an agreement, the 
earlier agreement may be provided. 


. srr 
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Standard Non-disclosure Agreement 
The undersigned. 

Jname) 


as the authorized representative of 
(company name) 


* 

Vj 

t 


(hereinafter, “the licensee"), requests 
technical dat^subject to Government 
Purpose License Rights (hereinafter, 
"GPLR data") to compete for, perform, 
or to prepare to compete for, or to 
perform Government contracts. In 
consideration therefor: 

(1) Licensee agrees that the GPLR data 
identified in this agreement shall be 
used only for Government purposes. 

(2) Licensee agrees to provide written 
notice and a copy of the non-disclosure 
agreement to the contractor whose name 
appears in the GPLR legend (hereinafter 
referred to as the “contractor") 
whenever it receives GPLR data. The 
notification shall identify the GPLR 
data, the date and place of its receipt 
and the source from which the data was 
received. 




(3) Licensee shall not. without prior 
written permission of the contractor, 
provide or disclose any GPLR data to 
any other company, person or entity, 
except its subcontractors. The Licensee 
agrees not to disclose GPLR data to any 

ubcontractor or potential subcontractor 
nless the subcontractor or potential 
subcontractor has executed the 
Standard Non-disclosure Agreement. 

(4) Licensee agrees not to use GPLR 
data for commercial purposey^ 

(5) Licensee agrees to adopt operating 
procedures and physical security 
measures designed to protect GPLR data 
from disclosure or release to 
unauthorized third parties. 

(6) Licensee agrees to indemnify the 
Government, its agents and employees 
from all liability arising out of, or in any 
way related to, the misuse or 
unauthorized disclosure by the licensee, 
its employees or agents of any GPLR 
data it received. Licensee will hold the 
Government, its agents and employees 
harmless against any claim or liability, 
including attorney fees, costs and 
expenses, arising out of the misuse or 
unauthorized disclosure of any GPLR 
data supplied to the licensee hereunder. 

(7) Execution of this non-disclosure 
agreement by the licensee or any of its 
authorized subcontractors is for the 
benefit of the contractor identified in the 
legend on any GPLR data received. Any 
such contractor is a third party 
beneficiary of this agreement who may 
have the right of direct action against 
Ithe licensee to enforce the agreement or 


to seek damages which may result from 
any material breach of the agreement. 

(8) This agreement shall be effective 
only for so long as the data remains 
unpublished (or until the GPLR legend 
expires). 

Signed this _ — day of 19 


Licensee 

(d) Negotiation impracticable . (1) The 
contracting officer may determine that 
negotiations are impracticable when 
there are numerous offerors or when an 
award must be made under urgent 
circumstances. This determination must 
be approved by the chief of the 
contracting office. In such cases the 
contracting officer will notify the 
contractor. The contracting officer’s 
notification shall provide that if, after 
receiving the notice, the contractor 
elects to use the item, component or 
process that is asserted to be developed 
in part at private expense, it shall 
provide written notice to the contracting 
officer. In that event the contracting 
officer shall insert a provision in the 
contract providing procedures for 
subsequent negotiation of the respective 
rights of the parties. 

(2) Data rights need not be negotiated 
for small purchases and contracts 
awarded using sealed bidding. 

(e) Contract clause . The contracting 
officer shall insert the basic data Clause 
at 252.227-7013, Rights in Technical 
Data and Computer Software, in 
solicitations and contracts when 
technical data is specified to be 
delivered or computer software may be 
originated, developed, or delivered. 
provided that such clause shall not be 
used in solicitations and contracts — 

(1) When existing works are to be 
acquired in accordance with 227.477; 

(2) When special works are to be 
acquired in accordance with 227.476; 

(3) When the work will be performed 
by foreign sources in accordance with 
227.475-5; and 

(4) For architect-engineer services or 
construction in accordance with 227.478. 

227.473-2 Prohlbitfona. 

(a) In accordance with 10 U.S.C. 
2320(a)(1), a contractor or subcontractor 
may not be prohibited from receiving 
from a third party a fee or royalty for the 
use of technical data pertaining to an 
item, component, or process developed 
exclusively at private expense by the 
contractor or subcontractor, except as 
otherwise specifically provided by law. 

(b) (1) In accordance with 10 U.S.C. 
2320(a)(2)(F), a contractor or a ■: 
subcontractor (or a prospective = 
contractor or subcontractor) may not be 
required, as a condition of being 


responsive to a solicitation or as a 
condition for the award of a contract or 
subcontract — 

(1) To sell or otherwise relinquish to 
the United States any rights in technical 
data beyond those to which the 
Government is entitled under 10 U.S.C. 
2320(a)(2) (C) and (D); or 

(ii) To refrain from offering to use, or 
from using, an item, component, or 
process to which the contractor is 
entitled to restrict the Government's 
rights in technical data under 10 U.S.C 
2320(a)(2)(B). 

(2) It is permissible to evaluate such 
factors as the impact on life cycle costs 
of limitations on the Government's 
ability to use or disclose the technical 
data. Further, nothing prohibits 
agreements which provide the 
Government with greater rights than it 
would otherwise be entitled to, for a fair 
and reasonable price (see 227.472- 
3(b)(2)). 

(c) Prime contractors and higher-tier 
subcontractors are prohibited from using 
their power to award subcontracts as 
economic leverage to acquire rights in 
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technical data from their subcontractors. 
A subcontractor, who would have the 
right pursuant to 227.472-3(b) to furnish 
technical data with limited rights, may 
furnish data directly to the Government 
rather than through the prime . 
contractor**^!#, ^ ^ 

5^T473^ Marklf^wJd^entificatl^ 
requirements. 

(a) Clauses. The contracting officer 
shall include the clauses at 252.227-7018 
and 252.227-7029 in all contracts which 
also contain the clause at 252.227-7013. 
These clauses contain marking 
requirements for technical data and 
computer software and related 
procedures. 

(b) Contractor marking procedures. 
The contractor’s procedures required 
under the clause at 252.227-7018 shall be 
reviewed by the contract administration 
office and the contracting officer may 
w i thhold payments under t h e cl aus e ef 
3 62.227 - 7036 6 * failure to establish, 
maintain and follow adequate marking 
procedure^L 

(c) Unmarked technical data . 
Technical data received with no 
restrictive markings are deemed to be 
furnished with unlimited rights. 

However, within six months after 
delivery of such data, the contractor 
may request permission to place 
restrictive markings on the data at its 
own expense. The contracting officer 
may approve the request if the 
contractor — 
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(1) Demonstrates that the omission 
\vus inadvertent; 

(2) Establishes that the use of the 
markings is authorized; and 

(3) Relieves the Government of 
liability with respect to the technical 

J — - — pf? Unjustified markings. If the 
contracting officer believes that 
restrictive markings are not justified, the 
contracting officer will follow the 
procedures in 227.473-4 and the clause 
y at 252.227-7037. 

K? (e) Nonconforming markings. If 

technical data which the contractor is 
authorized by the contract to furnish 
with restrictive markings is received 
with non-conforming markings, the 
technical data shall be used according 
to the proper restriction, and the 
contractor shall be required to correct 
the markings to conform with the 
contract. Copyright notices which 
conform to the requirement in 17 U.S.C. 

401 and 402 are not considered 
restrictive markings. If the contractor 
fails to correct the markings within 00 
days after notice. Government personnel 
may correct the markings at the 
contractor's expense, notify the 
contractor in writing, and thereafter may 
use the technical data accordingly. 

227.473-4 Validation of re s trict i ve 
markings on te ch nical data. 

(a) General . The clause at 252.227- 
7037 sets forth rights and procedures 
pertaining to the validation of restrictive 
markings asserted by contractors and 
subcontractors on deliverable technical 
data and shall be included in all 
solicitations and contracts which 
require the delivery of technical data. 

The Govemment^beeM review the 
validity of any asserted restriction on 
technical data deliverable under a 
contract. This review should be 
accomplished before acceptance of the 
technical data, but no later than three 
years after final payment or three years 
after delivery of the technical data to 
the Government whichever is later. The 
contracting officer may challenge 
restrictive markings if there are 
reasonable grounds to question their 
validity but only if the three-year period 
has not expired. However, the 
Government may challenge a restrictive 
marking at any time if the technical data 

(1) is publicly available; (2) has been 
furnished to the United States without 
restriction; or (3) has been otherwise 
made available without restriction. Only 
the contracting officer's final decision 
resolving a formal challenge constitutes ^ 
•‘validation” as addressed in 10 U.S.C. 
2321. A decision by the Government not 
to challenge a restrictive marking or j 


asserted restriction does not constitute 
"validation". 

(b) Prechallenge request for 
information . (1) Prior to making a 
written determination to challenge, the 
contracting officer must request the 
contractor or subcontractor to furnish 
information explaining the basis for any 
asserted restriction. If this information is 
incomplete, additional justification 
should be requested. The contracting 
officer should provide a reasonable time 
for submission of the required data. 

(2) The contracting officer should 
request advice from the cognizant 
Government activity having interest in 
the validity of the markings. 

(3) If the contracting officer, after 
reviewing all available information, 
determines that reasonable grounds 
exist to question the current validity of a 
restrictive marking, and that continued 
adherence to the marking would make 
subsequent competition impracticable or 
if the contractor or subcontractor fails to 
irespond to the prechallenge request 

1 within a reasonable period, the 
contracting officer shall challenge the 
restriction following the procedures in 
the clause at 252.227-7037. 


227.473-5 Remedies for noncompt y tng 
technical data. 

(a) When data does not comply with 
the contract the contracting officer 
should consider all remedies. These 
remedies include reduction of progress 
payments, withholding final payment, 
contract termination, and a reduction in 
contract price or fee. 

(b) The clause at 252.227-7030, 
Technical Data — Withholding of 
Payment Is designed to assure timely 
delivery of technical data and shall be 
included in solicitations and contracts 
requiring delivery of technical data. 
Unless the contract specifies a lesser 
withholding limit the clause permits 
withholding up to 10 percent of the 
contract price. The contracting officer 
shall determine the amount to be 
withheld after considering the estimated 
value of the technical data to the 
Government Payment shall not be 
withheld when non-delivery results from 
causes beyond the control and without 
the fault or negligence of the contractor. 

(c) If delivery of technical data is 
required, the clause at 252^27-7036. 
Certification of Technical Data 
Conformity, shall be included in 
solicitations and any resultant contract. 

227*473-6 ( Reserved 1 

227.474 (Reserved) 

227.475 Other procedures. 
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227.475- 1 Data requirements. 

(a) The clause at 252.227-7031. Data 
Requirements, shall be included in all 
solicitations and contracts, except that 
the clause need not be included in — 

(1) Any contract or order less than 
$25,000; 

(2) Any contract awarded to s 
contractor outside the United States, 
except those awarded under Subpart 
225.71. Canadian Purchases; 

(3) Any research or exploratory 
development contract when reports are % 
the only deliverable item(s); 

(4) Any service contract, when the 
contracting officer determines that the 
use of the DD Form 1423 is impractical; ■— 

(5) Any contract under which 
construction and architectural drawings 
and specifications are the only 
deliverable items; 

(6) Any contract for commercial items 
when the only deliverable data is such 
an item, or would be packaged or 
furnished with such items in accordance 
with customary trade practices; or 

(7) Any contract for items containing 
potentially dangerous material requiring 
controls to assure adequate safety, 
when the only deliverable data is the 
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Materials Safety Data Sheet (MSDS) 
required by the clause at FAR 52.223-3. 

(b) The clause at 252.227-7031, Data 

Requirements, states that the contractor 
is required to deliver only data listed on 
the DD Form 1423 and data deliverable 
under clauses prescribed in the FAR and , 
DFARS^kv^C a. 

227.475- 2 Deferred delivery and def e rred 
ordering. 

(a) General Technical data and 
computer software is expensive to 
prepare, maintain and update. By 
delaying the delivery of technical data 
or software until needed, storage 
requirements are reduced and the 
probability of using obsolete technical 
data and computer software is 
decreased. Purchase of technical data 
and computer software which may 
become obsolete because of hardware 
changes is also minimized. 

(b) Deferred delivery. When the 
contract requires delivery of technical 
data or computer software, but does not 
contain a time for delivery, the clause at 
252^27-7028 "Deferred Delivery of 
Technical Data and Computer 
Software", shall be included in the 
contract The clause permits the 
contracting officer to require the 
delivery of data identified as "deferred 
delivery" data at any time until two 
years after acceptance by the 
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Government of all items (other than data 
or computer software) under the 
contract or contract termination, 
whichever is later. The obligation of 
subcontractors to deliver such technical 
idata expires two years after the date the 
prime contractor accepts the last item 
from the subcontractor for use in the 
performance of the contract. The 
contract must specify which technical 
data or computer software will be 
subject to deferred delivery. The 
contracting office rj houM provide 
sufficient notice to permit timely 
delivery of the technical data or 
computer software. 

(cj Deferred ordering. When a 
potential need exists for technical data 
or computer software, but a firm 
requirement is not established, the 
clause at 252.227-7027. "Deferred 
Ordering of Technical Data or Computer 
Software", should be included in the 
contract Under this clause, the 
contracting officer may order any 
technical data or computer software that 
has been generated as part of the 
performance of the contract. The 
contracting officer may order technical 
data or computer software under this 
clause at anytime until three years after 
acceptance of all items (other than 
technical data or computer software) 
under the contract or contract 


government, it will, to the maximum 
extent practicable, give reasonable 
notice to the contractor or subcontractor 
asserting rights in the technical data. 

Any release shall be subject to a 
prohibition against further release, use 
or disclosure. 

227.475-5 Over seas contracts with 
foreign sources. 

The clause at 252.227-7032, Rights in 
Technical Data and Computer Software 
(Foreign), should be used in solicitations 
and contracts with foreign sources when 
the Government will acquire unlimited 
rights in all deliverable technical data, 
and computer software. However, the 
clause shall not be used in contracts for 
special works (see section 227.478), 
contracts for existing works (see section 
227.477), or contracts for Canadian 
purchases (see Subpart 225.71, Canadian 
Purchases). However, the clause at 
252.227-7013. "Rights in Technical Data 
and Computer Software", shall be used 
whenever the rights to be obtained are 
those which would be obtained if 
contracting with United States firms. 
Either clause may be modified to meet 
the peculiar requirements of the foreign 
acquisition; Provided, it is consistent 
with sections 227.472 and 227.481. 




termination, whichever is later. The 
obligation of subcontractors to deliver 
such technical data or computer 
oftware expires three years after the 
ate the contractor accepts the last item 
under the subcontract. When the data 
and computer software is ordered, the 


227.475- 6 [Reserved) 

227.475- 7 [Reserved] 




227.475-6 Publication for tala. 

Alternate I of the clause at 252.227- 
7013, Rights in Technical Data and 
Computer Software, may be used in 


delivery dates shall be negotiated and Research contracts when the contracting 
the contractor compensated for h* ^^ Qfficer determines, in consultation with 
converting the technical data or u counsel, that public dissemination by 


computer software into the prescribed 
form. Compensation to the contractor 
shall not include the cost of technical 
data or computer software which the 
Government has already paid for. 

227.475- 3 Warranties of technical data. 

The factors contained in Subpart 
246.7, Warranties, shall be considered in 
deciding whether to include warranties 
of technical data. The basic technical 
data warranty clause is set forth in the 
clause at 252.246-7001. There are two 
alternates to the basic clause. The basic 
clause and -appropriate alternate should 
be selected in accordance with section 
246.708. 

227.475- 4 Delivery of technical data to 
foreign government s . 

When the Government proposes to 
make technical data subject taUimited 
rights available for use by a foreign 


the contractor 

(a) Would be in the interest of the 
Government; 

(b) Would be facilitated by the 
Government relinquishing its right to 
publish the work for sale, or to have 
others publish the work for sale on 
behalf of the Government 

227.476 Special works. 

(a) The clause at 252.227-7020, Rights 
in Data — Special Works, shall be used 
in all contracts where the Government 
needs ownership and control of the 
work to be generated under the contract. 
Examples include: 

(1) Production of audiovisual works 
including motion pictures; 

(2) Television recordings with or 
without accompanying sound; 

(3) Preparation of motion picture 
scripts, musical compositions, sound 
tracks, translations, adaptations, and 
the like; 
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(4) Histories of the respective 
Departments for services or units 
thereof; 

(5) Works pertaining to recruiting, 
morale, training, or career guidance; 

(6) Works pertaining to the instruction 
or guidance of Government officers and 
employees in the discharge of their 
official duties; and 

(7) Production of technical reports and 
studies. 

(b) Contracts for audiovisual works 
may include limitations in connection 
with music licenses, talent releases, and 
the like which are consistent with the 
purpose for which the works are 
acquired. 

227.477 Contracts for acquisition of 
existing works. 

(a) Acquisition of existing works. (1) 
The clause at 252^27-7021, Rights in 
Data — Existing Works, shall be used in 
contracts exclusively for the acquisition 
of existing motion pictures, television 
recordings, or other audiovisual works. 
The contract may contain limitations 
consistent with the purposes for which 
the material covered by the contract is 
being acquired. Examples of these 
limitations are— (1) means of exhibition 
or transmission; (ii) time; (iii) type of 
audience; and (iv) geographical location. 
The indemnity language in paragraph (c) 
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of the clause may be modified to be 
consistent 

(2) In contracts which call for the 
modification of existing motion pictures, 
television records, or other audiovisual 
works through editing, translation, or 
addition of subject matter, the clause at 
252.227-7020, Rights in Data — Special 
Works, appropriately modified, shall be 
used. 

(b) Off-the-shelf acquisition of books 
and similar items. Unless the right to 
reproduce technical data is an objective 
of the contract, no contract clause 
prescribed in this part need be included 
in contracts solely to acquire data, other 
than motion pictures, which exist before 
the start of the acquisition (such as the 
off-the-shelf acquisitions of existing 
products). 

227.478 Architect-engineer and 
construction contracts. 

227.478-1 General. 

This section sets forth policies and 
procedures, pertaining to data, 
copyrights, and restricted designs 
unique to the acquisition of construction 
and architect-engineer services. 
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227.476- 2 Acquisition and use of plans, 
specifications, and drawings. 

(a) Architectural designs and data 
clauses for architect 'engineer or 
i.on*td action contracts — (1) Plans and 
specifications and as-built drawings . (i) 
Except as provided in (a)(l)(ii) below, 
use the clause at 252.227-7022. 
Government Rights (Unlimited), in 
solicitations and contracts for architect- 
engineer services and for construction 
involving architect-engineer services. 

(ii) When the purpose of a contract for 
architect-engineer services or for 
construction involving architect- 
engineer services is to obtain a unique 
architectural design of a building, a 
monument, or construction of similar 
nature, which for artistic, aesthetic or 
other special reasons the Government 
does not want duplicated, the 
Government may acquire exclusive 
control of the data pertaining to design 
by including the clause at 252.227-7023. 
Drawings and Other Data to Become 
Property of Government, in solicitations 
and contracts. 

(2) Shop drawings for construction . 
The Government shall obtain unlimited 
rights in shop drawings for construction. 
In solicitations and contracts calling for 
delivery of shop drawings, include the 
clause at 252.227-7033. Rights in Shop 
Drawings. 

227.478- 3 Contract# for construction 
supplies and research and development 
work. 

The provisions and clauses required 
by this section shull not be used when 
the acquisition is limited to either (a) 
construction supplies or materials, (b) 
experimental, developmental, or 
research work, or test and evaluation 
studies of structures, equipment, 
processes, or materials for use in 
construction; or (c) both. 

227.476- 4 I Reserved J 

227.478- $ Approval of restricted designs. 

The clause at 252.227-7024. Notice and 
Approval of Restricted Designs, may be 
included in architect-engineer contracts 
to permit the Government to make 
informed decisions concerning 
noncompetitive aspects of the design. 

227.478 Small Business Innovative 
Research Program (SB1R Program). 

(a) Public Law 97-219, "Small 
Business Innovation Developnent Act of 
1982", requires the Department of 
Defense to establish a Small Business 
Innovation Research Program (SBIR 
Program). Small Business 
Administration (SBA) Policy Directive 


No. 65-01 provides guidance on the 
program. 

(b) (1) Data and computer software 
generated under an SBIR program 
contract shall not be disclosed outside 
the Government for two years after 
contract completion, except — 

(1) When necessary for program v 

evaluation, or ^ -iyu*U 

(ii) When the contractor absents in/ 
writing to additional disclosure. y 

(2) Upon expiration of the period of 
non-disclosure, the Government shall 
have a nonexclusive, worldwide, 
royalty-free license in technical data 
and computer software for Government 
use. 

(c) Copyrights in technical data and 
computer softw are generated under an 
SBIR program contract shall, when 
agreed to in writing by the contracting 
officer, be owned by die contractor. The 
Government should obtain a royalty- 
free license under any copyright. Each 
publication of copyrighted material 
should contain an appropriate 
acknowledgment and disclaimer 
statement 

(d) The clause at 252.227-7013, Rights 
in Technical Data and Computer 
Software, with its Alternate II, shall be 
included in all contracts awarded under 
the SBIR Program which require delivery 
of technical data or computer software. 

277.480 Copyrights. 

(a) In general, the copyright law gives 
an owner of copyright the exclusive 
rights to — 

} (1) Reproduce the copyrighted work; 

(2) Prepare derivative works; 

(3) Distribute copies or phonorecords 
to the public; 

, (4) Perform the copyrighted work 

publicly; and 

(5) Display the copyrighted work 
publicly, i 

(b}-Aft^material that is protected 
under thdxopyright law is not in the 
public domain, even though it may have 
been published. Acts inconsistent with 
the rights in (a) above may not be 
exercised without a license from the 
copyright owner. 

(c) Department of Defense policy 
allows the contractor to copyright any 
work of authorship first prepared, 
produced, originated, developed, or 
generated under a contract, unless the 
work is designated a "special work". If 
the work is a special work, the 
Government retains ownership and 
control of the work. The contractor may 
not assert any rights or claim to 
copyright in special works. The 
contractor is required to grant to the 
Government and authorize the 


Government to grant to others a 
nonexclusive, paid-up, worldwide 
license for Government purposes in any 
work of authorship (other than a 
"special work") first prepared, 
produced, originated, developed, or 
generated under the contract. 

(d) The clause at 252.227-7013. Rights 
in Technical Data and Computer 
Software, requires the contractor to 
grant the Government and authorizes 
the Government to grant to others a 
nonexclusive, paid-up. worldwide ' 

t license for Government purposes, under 
any copyright owned by the contractor 
in any technical data or computer 
software prepared for or acquired by the — * 
Government under the contract. The 
clause at 252.227-7020. Rights in Data — 
Special Works, requires that any work 
first produced inl)*e performance of the 
contract becom^jfhe sole property of the 
Government, and the contractor agrees 
not to assert any rights or establish any 
claim to copyright in such work. This 
clause requires that the contractor grant 
to the Government and authorize the 
Government to grant to other# a 
nonexclusive, paid-up, worldwide 
license for Government purposes in any 
portion of a work which is not first 
produced in the performance of the 
contract but in which copyright is 
owned by the contractor and which is 
incorporated in the work furnished 
under the contract 
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(e) The clauses at 252.227-7013 and 
252.227-7020 provide that, unless written 
approval of the contracting officer is 
obtained, the contractor agrees not to 
include in any work prepared, produced, 
originated, developed, generated or 
acquired under the contract any work 
of authorship in which copyright is not 
owned by the contractor without 
acquiring for the Government and those 
acting by or on behalf of the 
Government a nonexclusive, paid-up, 
worldwide license for Government 
purposes in the copyrighted work. 


227.48 1 Acquisition of rights In computer 
software. ! ! 1 

227.462 IRosorvtd) 


PART 252— SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

3. Sections 252.227-7013. 252.227-7018 
through 252.227-7024, 252.227-7028 
through 252.227-7037 are revised; 
sections 252.227-7016. 252.227-7017 and 
252.227-7025 are removed and reserved; 
and section 252.22^-7038 is added to 
read as follows: 
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252.227-7013 Rights In technical data and 
computer software. 

As prescribed at 227.472-3(e) and 
|p27. 479(d). insert the following clause: 

ights in Technical Data and Computer 
Software (APR 1988) 

(а) Definitions. 

(1) “Commercial computer software”, as 
used in this clause, means computer software 
which is used regularly for other than 
Government purposes and is sold, licensed, 
or leased in significant quantities to the 
general public at established market or 
catalog prices. 

(2) “Computer", as used in this clause, 
means a data processing device capable of 
accepting data, performing prescribed 
operations on the data, and supplying the 
results of these operations: for example, a 
device that operates on discrete date by 
performing arithmetic and logic processes on 
the data, or a device that operates on analog 
datu by performing physical processes on the 
data. 

(3) “Computer data base", as used in this 
clause, means a collection of data in a form 
capable of being processed and operated on 
by a computer. 

(4) “Computer program", as used in this 
clause, means a series of instructions or 
statements in a form acceptable to a 
computer, designed to cause the computer to 
execute an operation or operations. Computer 
programs include operating systems, 
assemblers, compilers, interpreters, data 
management systems, utility programs, sort- 
merge programs, and AD PE maintenance/ 
diagnostic programs, as well as applications 

rograms such as payroll, inventory control 
nd engineering analysis programs. Computer 
programs may be either machine-dependent 
or machine-independent, and may be general- 
purpose in nature or be designed to satisfy 
the requirements of a particular user. 

(5) “Computer software", as used in this 
clause, means computer programs and 
computer data bases. 

(б) “Computer software documentation", as 
used in this clause, means technical data, 
including computer listings and printouts, in 
human-readable form which (i) documents 
the design or details of computer software, 

(ii) explains the capabilities of the software, 
or (iii) provides operating instructions for 
using the software to obtain desired results 
from a computer. 

(7) “Data", as used in this clause, means 
recorded information, regardless of form or 
method of the recording. 

(8) “Detailed design data", as used in this 
clause, means technical data that describes 
the physical configuration and performance 
characteristics of an item or component in 
sufficient detail to ensure that an item or 
component produced in accordance with the 
technical data will be essentially identical to 
the original item or component. 

(9) “Detailed manufacturing or process 
data", as used in this clause, means technical 
data that describes the steps, sequences, and 
conditions of manufacturing, processing or 
assembly used by the manufacturer to 
produce an Item or component or to perform 
a process. 

(10) “Developed", as used in this clause. 
>eans that the item, component, or process 


exists and is workable. Thus, the item or 
component must have been constructed or 
the process practiced. Workability is 
generally established when the item, 
component or process has been analyzed or 
tested sufficiently to demonstrate to 
reasonable people skilled in the applicable 
art that there is a high probability that it will 
operate as intended. Whether, how much, 
and what type of analysis or testing it 
required to establish workability depends on 
the nature of the item, component or process, 
and the state of the art. To be considered 
“developed", the item, component or process 
need not be at the stage where it could be 
offered for sale or sold on the commercial 
market nor must the item, component or 
process be actually reduced to practice 
within the meaning of Title 35 of the United 
States Code. 

(11) “Developed Exclusively with 
Government Funds", as used in this clause, 
means, in connection with an item, 
component, or process, that the cost of 
development was directly paid for in whole 
by the Government or that the development 
was required as a n olemont of pe rf or mance 
under a Government contract or subcontract. 

(12) “Developed Exclusively at Private 
Expense", as used in this clause, means, in 
connection with an item, component or 
process, that no part of the cost of 
development was paid for by the Government 
and that the development was not required 
a o an ol v mont o f p e rformance under a 
Government contract or subcontract 
Independent research and development and 
bid and proposal costs, as defined in FAR 
31.205-18 (whether or not included in a 
formal independent research and V 
development program), are considered to be 
at private expense. All indirect costs of 
development are considered Government 
funded when development was required w 
■a n pi e men! nf performance in a Government 
contract or subcontract They are considered 
funded at private expense when development 
was not required o s an olomont of 
f orfo r manoo under a Government contract or 
subcontract 

(13) “Form, fit and function data", as used 
in this clause, means technical data that 
describes the required overall physical, 
functional, and performance characteristics, 
(along with the qualification requirements, if 
applicable) of an item, component or process 
to the extent necessary to permit 
identification of physically and functionally 
interchangeable items. 

(14) “Government purpose license rights" 
(GPLR). as used in this clause, means rights 
to use, duplicate, or disclose data (and in the 
SBIR Program, computer software), in whole 
or in part and in any manner, for Government 
purposes only, and to have or permit others 

: to do so for Government purposes only. 
Government purposes include competitive 
procurement, but do not include the right to 
have or permit others to use technical data 
! (and in the SBIR Program, computer software) 
* for commercial purposes. 

(15) “Limited rights", as used in this clause, 
means rights to use, duplicate, or disclose 
technical data, in whole or in part by or for 
the Government, with the express limitation 
that such technical data shall not, without the 


written permission of the party asserting 
limited rights, be: Released or disclosed 
outside the Government: used by the 
Government for manufacture, or in the case 
, of computer software documentation, for 
preparing the same or similar computer 
software: or used by a party other than the 
Government except when: 

(i) Release, disclosure, or use is necessary 
for emergency repair or overhaul provided 
that the release, disclosure, or use outside the 
Government shall be made subject to a 
prohibition against further use. release, or 
disclosure, and that the party asserting 
limited rights be notified by the contracting 
officer of such release, disclosure, or use; or 

(ii) Release or disclosure to a foreign 
government that is in the interest of the 
United States and is required for evaluations] 
or informational purpose under the 
conditions of (a) above, except that the 
release or disclosure may not include 
detailed manufacturing or process data. 

(16) “Required as an E le m ent -o f 4L 
J e rfo w nan e c Under a Government Contract * 
or Subcontract", as used In this clause, 
means, in connection with the development 
of an item, component or process, that the 
development was specified in a Government 
contract or subcontract as th a t th e 
d ev e lopm e nt w a s n ece ss a ry f o r p e rf aw wan e e 
o f a G e vemmon t- o e ntroot e i e ubo e n ts a e t 

(17) "Restricted rights", as used in this 
clause, means rights that apply only to 
computer software, and include, as a 
minimum, the right to— 

(i) Use computer software with the 
computer for which or with which it was 
acquired, including use at any Government 
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installation to which the computer may be 
transferred by the Government; 

(ii) Use computer software with a backup 
computer if the computer for which or with 
which it was acquired is inoperative; 

(iii) Copy computer programs for 
safekeeping (archives) or backup purposes; 
and 

(iv) Modify computer software, or combine 
it with other software, subject to the 
provision that those portions of the derivative 
software incorporating restricted rights . 
software are subject to the same restricted 
rights. In addition, restricted rights include 
any other specific rights not inconsistent with 
the minimum rights in (a)(17) (t>— (iv) above 
that are listed or described in the contract or 
described in a license agreement made a part 
of the contract 

(18) "Technical data", as used in this 
clause, means recorded information, 
regardless of the form or method of the 
recording of a scientific or technical nature 
(including computer software 
documentation). The term does not include 
computer software or data incidental to 
contract administration, such as financial 
and/or management information. 

(16) "Unlimited rights", as used in this 
clause, means rights to use, duplicate, 
release, or disclose, technical data or 
computer software in whole or in part in auy 
manner and for any purpose whatsoever, and 
to have or permit others to do so. 

(20) "Unpublished", as used in this clause. 
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means that technical data or computer 
softwurc has not been released to the public 
or furnished to others without restriction on 
further use or disclosure. Delivery of other 
than unlimited rights technical data or 
computer software to or for the Government 
under the contract does not. in itself, 
constitute release to the public. 

(b) flights in Technical Data — (1) 

Unlimited Rights. Unless otherwise agreed in 
writing, the Government is entitled to and 
will receive unlimited rights in: 

(1) Technical data pertaining to an item, 
component, or process which has been or will 
be developed exclusively with Government 
funds; 

(ii) Technical data resulting directly from 
performance of experimental, developmental, 
or research work which was specified as an 
element of performance under this or any 
other Government contract or subcontract: 

(iii) Form. fit. and function data pertaining 
to items, components, or processes prepared 
or required to be delivered under this or any 
other Government contract or subcontract; 

(iv) Manuals or instructional materials 
(other than detailed manufacturing or process 
data) prepared or required to be delivered 
under this or any other contract or any 
subcontract hereunder necessary for 
installation, operation, maintenance, or 
training purposes: 

(v| Technical data prepared or required to 
be delivered under this or any other 
Government contract or subcontract and 
constituting corrections or changes to 
Government-furnished data or computer 
software; 

(v») Technical data which is otherwise 
publicly available, or has been released or 
disclosed by the Contractor or subcontractor, 
without restriction on further release or 
disclosure: 

(vii) Technical data in which the 
Government has obtained unlimited rights as 
a result of negotiations; 

(viii) Technical data previously delivered 
subject to either GPLR or limited rights and 
the restrictive condition has expired; and 

(ix) Technical data delivered under the 
contract, which at the time of delivery, are 
not identified in the listing required by 
paragraph (k) of this clause. 

(2) Government Purpose License Rights. 
The Government shall have Government 
purpose license rights (GPLR) in technical 
data which the parties have agreed will be 
furnished with GPLR. The Government may 
disclose or provide GPLR data to a person or 
corporation that has executed the Standard 
Non-Disclosure Agreement. This agreement 
establishes the third party beneficiary status 
of the Contractor identified in the GPLR 
legend. If the recipient of GPLR data has 
excecuted the Standard Non-Disclosure 
Agreement, the Contractor shall have no 
claim or right of action against the 
Government for damages related to misuse or 
unauthorized disclosure of the data. GPLR 
shall be effective, during the time period 
specified in the contract, only when the 
portion or portions of each piece of data 
subject to such rights are identified (for 
example, by circling, underscoring, or a note), 
and are marked with the legend below 
containing: 

(i) The number of the prime contract under 
which the technical data is to be delivered; 
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(ii) The name of the Contractor and/or any 
subcontractor asserting Government purpose 
license rights; and 

(iii) The date when the data will be subject 
to unlimited rights. 

Government Purpose License Rights Legend 

Contract No. 

Contractor — 


Government purpose license rights shall be 
effective until 


(insert date certain) 

thereafter, the Government purpose license 
rights will expire and the Government shall 
have unlimited rights in the technical data. 

The restrictions governing use of technical 
data marked with this legend are set forth in 
the definition of “Government Purpose 
License Rights” in paragraph (a)(14) above. 
This legend, together with the indications of 
the portions of this data which are subject to 
Government purpose license rights, shall be 
included on any reproduction hereof which 
includes any part of the portions subject to 
such limitations. 

(3) Limited Rights. Unless otherwise 
agreed, the Government shall have limited 
rights in: 

(i) Technical data pertaining to items, 
components, processes or computer software 
developed exclusively at private expense, 
except for data in the categories in (a)(1) 
above; 

(ii) Technical data that the parties have 
agreed will be subject to limited rights for a 
specified period of time; and 

(iii) Technical data listed or described in a 
license agreement made a part of the contract 
and subject to conditions other than those 
described in the definitions of limited rights. 
Notwithstanding any contrary provision in 
the license agreement, the Government shall 
have the rights included in the definition of 
“limited rights” in paragraph (a)(15) above. 

Limited rights will remain in effect so long 
as the technical data remains unpublished 
and provided that only the portions of each 
piece of data subject to limited rights are 
identified (for example, by circling, 
underscoring, or a note), and the piece of 
data is marked with the legend below 
containing: 

(A) The number of the prime contract under 
which the technical data is to be delivered; 
and 

(B) The name of the Contractor and/or any 
subcontractor asserting limited rights. 

(C) The date the data will be subject to 
unlimited rights (if applicable). 

Limited Rights Legend 

Contract No. 

Contractor 


(For technical data which the parties have 
agreed will be subject to limited rights for a 
specified time period, insert the agreed upon 
date. If the limited rights are not subject to an 
expiration date, so indicate). 

Limited rights shall be effective until 


(insert date certain) 
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thereafter the limited rights will expire and 
the Government shall have unlimited rights in 
the technical data. 

The restrictions governing the use and 
disclosure of technical data marked with this 
legend are set forth in the definition of 
“limited rights” in paragraph (a)(15) above. 
(For technical data which the parties have 
agreed will be subject to rights other than 
those described in the definitions of limited 
rights or GPLR in paragraphs (a)(15) and 
(a)(14) above, insert the following statement: 

In addition to the minimum rights 
described in the definition of limited rights in 
DFARS clause at 252.227-7013. the 
Government shall have the rights described 
in the license or agreement made a part of 

Contract No 

This legend, together with the indications of 
the portions of this data which are subject to 
limited rights, shall be included on any 
reproduction hereof which includes any part 
of the portions subject to such limitations. 
This technical data will remain subject to 
limited rights only so long as it remains 
. “unpublished” as defined in paragraph (a) 
above. 

(c) Rights in Computer Software — (1) 
Restricted Rights, (i) The Government shall 
have restricted rights in computer software, 
listed or described in a license agreement 
made a part of this contract, which the 
parties have agreed will be furnished with 
restricted rights. Notwithstanding any 
contrary provision in any such license 
agreement the Government shall have the 
rights included in the definition of “restricted 

10791 

rights” in paragraph (a)(17) above. Unless the 
computer software is marked by the 
Contractor with the following legend: 

Restricted Rights Legend 

Use. duplication or disclosure is subject to 

restrictions stated in Contract No 

with (Name of Contractor) 

and the related computer software 
documentation includes a prominent 
statement of the restrictions applicable to the 
computer software, the Government shall 
have unlimited rights in the software. The 
Contractor may not place any legend on 
computer software restricting the 
Government's rights in such software.unless 
the restrictions are set forth in a license 
agreement made a part of this contract prior 
to the delivery date of the software. Failure of 
the Contractor to apply a restricted rights 
legend to the computer software shall relieve 
the Government of liability with respect to 
the unmarked software. 

(ii) Notwithstanding subparagraph (c)(l)(i) 
above, commercial computer software and 
related documentation developed at private 
expense and not in public domain may be 
marked with the following Legend: 

Restricted Rights Legend 

Use. duplication, or disclosure by the 
Government is subject to restrictions as set 
forth in subparagraph (c)(l)(ii) of the Rights 
in Technical Data and Computer Software 
clause at DFARS 252.227-7013. 

(Name of Contractor and Address) 

When acquired by the Government. 
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commercial computer software and related 
documentation so legended shall be subject 
to the following: 

(A) Title to and ownership of the software 
and documentation shall remain with the 
Contractor 

(B) User of the software and 
documentation shall be limited to the facility 
for which it is acquired. 

(C) The Government shall not provide or 
otherwise make available the software or 
documentation, or any portion thereof, in any 
form, to any third party without the prior 
written approval of the Contractor. Third 
parties do not include prime contractors, 
subcontractors and agents of the Government 
who have the Government's permission to 
use the licensed software and documentation 
at the facility, and who have agreed to use 
the licensed software and documentation 
only in accordance with these restrictions. 
This provision does not limit the right of the 
Government to use software, documentation, 
or information therein, which the 
Government has or may obtain without 
restrictions. 

(D) The Government shall have the right to 
use the computer software and 
documentation with the computer for which it 
is acquired at any other facility to which that 
computer may be transferred; to use the 
computer software and documentation with a 
backup computer when the primary computer 
is inoperative; to copy computer programs for 
safekeeping (archives) or backup purposes; 
and to modify the software and 
documentation or combine it with other 
software. Provided that the unmodified 
portions shall remain subject to these 
restrictions. 

(2) Unlimited Rights. The Government shall 
have unlimited rights in: 

(i) Computer software resulting directly 
from performance of experimental, 
developmental or research work which was 
specified as an element of performance in 
this or any other Government contract or 
subcontract; 

(ii) Computer software required to be 
originated or developed under a Government 
contract, or generated as a necessary part of 
performing a contract; 

(iii) Computer data bases, prepared under a 
Government contract, consisting of 
information supplied by the Government, 
information in which the Government has 
unlimited rights, or information which is in 
the public domain; 

(iv) Computer software prepared or 
required to be delivered under this or any 
other Government contract or subcontract 
and constituting corrections or changes to 
Government-furnished computer software; 
and 

(v) Computer software which is otherwise 
publicly available, or has been, or is normally 
released, or disclosed by the Contractor or 
subcontractor without restriction on further 
release or disclosure. 

(d) Technical Data and Computer Software 
Previously Provided Without Restriction. 
Contractor shall assert no restrictions on the 
Government’s rights to use or disclose any 
data or computer software which the 
Contractor has previously delivered to the 
Government without restriction. The limited 
or restricted rights provided for by this clause 


shall not impair the right of the Government 
to use similar or identical data or computer 
software acquired from other sources. 

(e) Copyright. (1) In addition to the rights 
granted under the provisions of paragraphs 
(b) and (c) above, the Contractor hereby 
grants to the Government a nonexclusive, 
paid-up license throughout the world, of the 
scope set forth below, under any copyright 
owned by the Contractor, in any work of 
authorship prepared for or acquired by the 
Government under this contract, to reproduce 
the work in copies or phonorecords, to 
distribute copies or phonorecords to the 
public, to perform or display the work 
publicly, and to prepare derivative works 
thereof, and to have others do bo for 
Government purposes. With respect to 
technical data and computer software in 
which the Government has unlimited rights, 
the license shall be of the same scope as the 
rights set forth in the definition of "unlimited 
rights" in (a)(19) above. With respect to 
technical data in which the Government has 
limited rights, the scope of the license is 
limited to the rights set forth in the definition 
of "limited rights". With respect to computer 
software which the parties have agreed will 
be furnished with restricted rights, the scope 
of the license is limited to such rights. 

(2) Unless written approval of the 
Contracting Officer is obtained, the 
Contractor shall not include (in technical 
data or computer software prepared for or 
acquired by the Government under this 
contract) any works of authorship in which 
copyright is not owned by the Contractor 
without acquiring for the Government any 
rights necessary to perfect a copyright license 
of the scope specified herein. 

(3) The Contractor shall be considered the 
"person for whom the work was prepared" 
for the purpose of determining authorship 
under 17 U.S.C. 201(b).' 

(4) Technical data delivered under this 
contract bearing a copyright notice shall also 
include the following statement: 

This material may be reproduced by or for 
the U.S. Government pursuant to the 
copyright license under the clause at DFARS 
252.227-7013 (date). 

(f) Removal of Unjustified and 

j Nonconforming Markings — (1) Unjustified 
j Technical Data Markings. Notwithstanding 
i any provision of this contract concerning 
| inspection and acceptance, the Government 
i may, at the Contractor's expense, correct, 
j cancel, or ignore any marking not justified by 
the terms of this contract on any technical 
data furnished hereunder in accordance with 
the clause of this contract entitled 
"Validation of Restrictive Markings on 
Technical Data", DFARS 252.227-7037. 

(2) Nonconforming Technical Data 
Markings. Correction of nonconforming 

; markings is not subject to this clause. The 
; Government may. at the Contractor's 
expense, correct any nonconforming 
markings if the Contracting Officer notifies 
the Contractor and the Contractor fails to 
correct the nonconforming markings within 
' sixty (00) days! 

(3) Unjustified and Nonconforming 
. Computer Software Markings. 
Notwithstanding any provision of this 
contract concerning inspection and 


acceptance, the Government may correct, 
cancel, or ignore any marking not authorized 
by the terms of this contract on any computer 
software furnished hereunder, if: 

(i) The Contractor fails to respond within 
sixty (60) days to a written inquiry by the 
Government concerning the propriety of the 
markings: or 

(ii) The Contractor’s response fails to 
substantiate, within sixty (60) days after 
written notice, the propriety of restricted 
rights markings. 

In either case, the Government shall give 
written notice to the Contractor of the action 
taken. 

(g) Relation to Patents. Nothing contained 
in this clause shall imply a license to the 
Government under any patent or be 
construed as affecting the scope of any 
license or other right otherwise granted to the 

( Government under any patent 

(h) Limitation on Charges for Data and 
Computer Software. The Contractor 
recognizes that the Government is not 
obligated to pay, or to allow to be paid, any 
charges for data or computer software which 
the Government has a right to use and 

' disclose to others without restriction and 
Contractor agrees to refund any such 
payments. This provision applies to contracts 
that involve payments by subcontractors and 
those entered into through the Military 
Assistance Program, in addition to VS. 
Government prime contracts. It does not 
; apply to reasonable reproduction, handling, 

: mailing, and similar administrative costs. 
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(1) Acquisition of Technical Data and 
Computer Software from Subcontractors. (1) 
Whenever any technical data or computer 
software is to be obtained from a 
subcontractor under this contract the 
Contractor shall use this same clause in the 
subcontract without alteration, and no other 
clause shall be used to enlarge or diminish 
the Government’s or the Contractor's rights in 
the subcontractor data or computer software. 

(2) Technical data required to be delivered 
by a subcontractor shall normally be 
delivered to the next higher-tier contractor. 
However, when there is a requirement in the 
prime contract for data which may be 
submitted with other than unlimited rights by 
a subcontractor, then said subcontractor may 
fulfill its requirement by submitting such data 
directly to the Government rather Jhan / 
through the prime Contractor^u^lik^ ^0 

(3) The Contractor and hlgher-der 
subcontractors will not use their powertfr^ 
award subcontracts as economic leverage to 
obtain rights in technical data or computer 
software from their subcontractors. 

(j) Notice of Limitations on Government 
Rights. (1) The Contractor shall notify the 
Contracting Officer of the Contractor’s or its 
potential subcontractor's use in the 
performance of the contract or subcontract of 
items, components, processes and computer 
software that — 

(i) Have been developed exclusively at 
private expense: 

(ii) Have been developed in part at private 
expense; or 

(iii) Embody technology that has been 
developed exclusively with Government 
funds which the Contractor or subcontractor 
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desires exclusive rights to commercialize, 
with Government approval. 

(2) With respect to each item, component 
process, or computer software identified in 
ii)(l)(ii) above, the Contractor shall also 
notify the Contracting Officer of the total 
development cost known to the Contractor of 
the item, component, process, or computer 
software and the percentage of the total 
development cost known to the Contractor 
which was contributed by the Contractor. 

(3) Such notification is not required with 
respect to items, components, processes or 
computer software for which such notice was 
given pursuant to preaward notification of 
rights in technical data in connection with 
this contract. 

(4) Such notification shall be accompanied 
by the appropriate listing and certification 
required by the clause at DFARS 252.227- 
7038. 

(k) Identification of restrictions on 
Government rights. Technical data and 
computer software shall not be tendered to 
the Government with other than unlimited 
rights, unless the technical data or computer 
software are contained in a listing made part 
of this contract This listing is intended to 
facilitate acceptance of the technical data 
and computer software by the Government 
and does not change, waive, or otherwise 
modify the right* or obligations of the parties 
under the clause at DFARS 252.227-7037. As 
a minimum, this listing must — 

(l) Identify the items, components, 
processes, or computer software to which the 
restrictions on the Government apply; 

(2) Identify or describe the technical data 
or computer software subject to other than 
unlimited rights; and 

(3) Identify or describe, as appropriate, the 
category or categories of Government rights, 
the agreed-to time limitations, or any special 
restrictions on the use of disclosure of the 
technical data or computer software. 

(l) Postaward Negotiation — Disputes. If. 
after exhausting all reasonable efforts, the 
parties fail to agree on the apportionment of 
the rights in technical data furnished under 
this contract by the date established in the 
contract for agreement or within any 
extension established by the Contracting 
Officer, then the Contracting Officer may 
establish the respective data rights of the 
parties, subject to Contractor appeal as 
provided in the Disputes clause. In any event, 
the Contractor shall proceed with completion 
of the contract. 

(End of clause) 

Alternate I (APR 1988) 

As prescribed at 227.475-8. add the 
following paragraph to the basic clause; 

(m) Publication for sale. If. prior to 
publication for sale by the Government and 
within the period designated in the contract 
or task order, but in no event later than 
twenty-four (24) months after delivery of such 
data, the Contractor publishes for sale any 
data (1) designated In the contract as being 
subject to this paragraph and (2) delivered 
under this contract, and promptly notifies the 
Contracting Officer of these publications, the 
Government shall not publish such data for 
sale or authorize others to do so. This 
limitation on the Government’s right to 
publish for sale any such data so published 


by the Contractor shall continue as long as 
the data is protected as a published work 
under the copyright law of the United Stales 
and is reasonably available to the public for 
purchase. Any such publication shall include 
a notice identifying this contract and 
recognizing the license rights of the 
Government under this clause. As to all such 
data not so published by the Contractor, this 
paragraph shall be of no force or effect 

Alternate D (APR 1988) 

As prescribed at 227.479(d), substitute the 
following paragraphs (b) and (c) for the 
existing paragraphs (b) and (c) in the basic 
clause. 

(b) Rights in Technical Data — (1) 

Unlimited Rights. The Government is entitled 
to and will receive unlimited rights in: 

(1) Form, fit, and function data pertaining to 
items, components, or processes prepared or 
required to be delivered under this or any 
other Government contract or subcontract; 

(ii) Manuals or instructional materials 
(other than detailed manufacturing or process 
data) prepared or required to be delivered 
under this or any other contract or any 
subcontract hereunder necessary for 
installation, operation, maintenance, or 
training purposes; 

(iii) Technical data prepared or required to 
be delivered under this or any other 
Government contract or subcontract and 
constituting corrections or changes to 
Government-furnished data; and 

(iv) Technical data which is otherwise 

publicly available, or has been released or 
disclosed by the contractor or subcontractor, 
without restriction on further release or 
disclosure. ' 

(2) Limited Rights. The Government shall 
have limited rights in; 

(i) Unpublished technical data pertaining to 
items, components or processes developed 
exclusively at private expense, and 
unpublished computer software 
documentation related to computer software 
, that is acquired with restricted rights, other 
than such data included in (b)(1) above. 
Limited rights shall be effective provided that 
only the portion or portions of each piece of 
data to which limited rights are to be 
asserted are identified (for example, by 
circling, underscoring, or a note), and that the 
piece of data is marked with the legend 
below containing: 

(A) The number of the prime contract under 
which the technical data is to be delivered; 
and 

(BJ The name of the Contractor and/or any 
subcontractor asserting limited rights. 

Limited Rights Legend 

Contract No. 

1 Contractor — 

The restrictions governing the use of 
technical data marked with this legend are 
set forth in the definition of “Limited Rights” 
in DFARS clause at 252.227-7013. This legend, 
together with the indications of the portions 
of this data, shall be included on any 
i reproduction hereof which includes any part 
of the portions subject to limited rights. The 
limited rights legend shall be honored only as 


long a9 the data continues to meet the 
definition of limited rights. 

(3) Government Purpose License Rights. 

For a period of two (2) years (or such other 
period as may be authorized by the 
Contracting Officer for good cause shown) 
after the delivery and acceptance of the last 
deliverable item under the contract, the 
Government shall have limited rights and. 
after the expiration of the two-year period, 
shall have Government purpose license rights 
in any technical data prepared or required to 
j be delivered under this contract or 
subcontract hereunder, which is not 
; otherwise subject to unlimited or limited 
rights pursuant to subparagraph (b)(1) or 
(b)(2) above. The Government shall not be 
j liable for unauthorized use or disclosure of — 
the data by third parties. Government 
Purpose License Rights shall be effective 
provided that only the portion or portions of 
each piece of data to which such rights are to 
I be asserted are identified (for example, by 
circling, underscoring, or a note), and that the 
piece of data is marked with the legend 
I below: 

(A) The number of the prime contract under 
which the technical data is to be delivered: 
and 

, (B) The name of the contractor and/or any 

• subcontractor asserting Government Purpose 
License Rights. 

Government Purpose License Rights (SBIR 
Program) 

Contract No — 

Contractor: 
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For a period of two (2) years after delivery 
and acceptance of the last deliverable item 
under the above contract this technical data 
shall be subject to the restrictions contained 
in the definition of “Limited Rights” in 
DFARS clause at 252.227-7013. After the two- 
year period, the data shall be subject to the 
restrictions contained in the definition of 
“Government Purpose License Rights” in 
DFARS clause at 252^27-7013. The 
Government assumes no liability for 
unauthorized use or disclosure by others. 

This legend, together with the indications of 
the portions of the data which are subject to 
such limitations, shall be included.on any 
reproduction hereof which contains any 
portions subject to such limitations and shall 
be honored only as long as the data continues 
to meet the definition on Government 
purpose license rights. 

(c) Rights in Computer Software— {“l) 
Restricted Rights, (i) The Government shall 
have restricted rights in computer software, 
listed or described in a license agreement 
made a part of this contract, which the 
parties have agreed will be furnished with 
restricted rights. Notwithstanding any 
contrary provision in any such license 
agreement, the Government shall have the 
rights included in the definition of “restricted 
rights” in paragraph (a)ll7) above. Unless the 
computer software is marked by the 
Contractor with the following legend: 

Restricted Rights Legend 

Use. duplication or disclosure is subject to 
restrictions stated in Contract No. 
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with (Name of Contractor) 

And the related computer software 
locumentation includes a prominent 
jjatement of the restrictions applicable to the 
Jnmputcr software. The Government shall 
have unlimited rights in the software. The 
Contractor may not place any legend on 
computer software indicating restrictions on 
the Government’s rights in such software 
unless the restrictions are set forth in a 
license agreement made a part of this 
contract prior to the delivery date of the 
software. Failure of the Contractor to apply a 
restricted rights legend to such computer 
software shall relieve the Government of 
liability with respect to this unmarked 
software. 

(ii) Notwithstanding subparagraph (c)(1)(i) 
above, commercial computer software and 
rt.lated documentation developed at private 
expense and not in public domain may be 
marked with the following legend: 


Restricted Rights Legend 

Use. duplication, or disclosure by the 
Government is subject to restrictions as set 
forth in subparagraph (c)(l)(ii) of the Rights 
in Technical Data and Computer Software 
clause at DFARS 252.227-7013. 


(Name of Contractor and Address) 

When acquired by the Government, 
commercial computer software and related 
documentation so legended shall be subject 
to the following: 

(A) Title to and ownership of the software 
and documentation shall remain with the 





Contractor. 

(B) User of the software and 
ocumentation shall be limited to the facility 

for which it is acquired. 

(C) The Government shall not provide or 
otherwise make available the software or 
documentation, or any portion thereof, in any 
form, to any third party without the prior 
written approval of the Contractor. Third 
parties do not include prime contractors, 
subcontractors and agents of the Government 
w ho have the Government’s permission to 
use the licensed software and documentation 
at the facility, and who have agreed to use 
the licensed software and documentation 
only in accordance with these restrictions. 
This provision does not limit the right of the 
Government to use software, documentation, 
or information therein, which the 
Government has or may obtain without 
restrictions. 

(D) The Government shall have the right to 
use the computer software and 
documentation with the computer for which it 
is acquired at any other facility to which that 
computer may be transferred: to use the 
computer-software and documentation with a 
backup computer when the primary computer 
is inoperative: to copy computer programs for 
safekeeping (archives) or backup purposes: 
and to modify the software and 
documentation or combine it with other 
software. Provided, that the unmodified 
portions shall remain subject to these 
restrictions. 

(2) Government Purpose License Rights. For 
a period of two (2) years (or such other period 
as may be authorized by the Contracting 
Officer for good cause shown) after the 
delivery and acceptance of the last 


deliverable item under the contract, the 
Government shall have restricted rights and. 
after expiration of the two-year period, shall 
have Government purpose license rights in: 

(i) Computer software resulting directly 
from performance of experimental, 
developmental or research work which was 
specified a 9 an element of performance in 
this or any Government contract or 
subcontract 

(ii) Computer software required to be 
originated or developed under a Government 
contract, or generated as a necessary part of 
performing a contract; and 

(iii) Any other computer software required 
to be prepared or delivered under this 
contract or subcontract hereunder, which is 
not otherwise subject to restricted or 
unlimited rights pursuant to subparagraph 
(c)(lj or (c)(3) herein. Government purpose 
license rights shall be effective provided that 
each uni* of software is marked with an 
abbreviated license rights legend reciting that 
the use. duplication, or disclosure of the 
software is subject to the same restrictions 
included in the same contract (identified by 
number) with the same contractor (identified 
by name). The Government assumes no 
liability for unauthorized use, duplication, or 
disclosure by others. 

(3) Unlimited Rights. The Government shall 
have unlimited rights in: 

(i) Computer software required to be 
prepared or delivered under this or any 
subcontract hereunder that was previously 
delivered or previously required to be 
delivered to the Government under any 
contract or subcontract with unlimited rights: 

(ii) Computer software that is publicly 
available or has been or is normally released 
i or disclosed by the Contractor without 
restriction on further use or disclosure: and 

(iii) Computer data bases, consisting of 
information supplied by the Government, 
information in which the Government has 

, unlimited rights, or information which is in 
the public domain. 

252-227-7014 

252-227-7015 

1 252-227-7016 

1 252-227-7017 

252.227-7018 
technical data. 

As prescribed at 227.473-3(a). insert 
, the following clause: 

Restrictive Markings on Technical Data (APR 
1968) 

(a) The Contractor shall have, maintain, 
and follow throughout the performance of 

l this contract, written procedures sufficient to 
assure that restrictive markings are used only 
I when authorized by the terms of the “Rights 
: in Technical Data and Computer Software” 
clause of this contract. The Contractor shall 
also maintain a quality assurance system to 
assure compliance with this clause. 

(b) As part of the procedures, the 
Contractor shall as a minimum: 

(1) Maintain records to show how the 
procedures of paragraph (a) above were 
applied in determining that the markings are 
authorized: 


[Reserved] 

(Reserved] 

[Reserved] 

[Reserved) 

£cLcT€T> 

Restrictive markings on 


(2) Maintain records sufficient to justify the 
validity of any restrictive markings on 
technical data delivered under this contract; 

(3) Provide for review of subcontractor 
procedures for controlling the restrictive 

i markings on technical data. Where 
appropriate, the Contractor may request 
Government assistance in evaluating 
: subcontractor procedures; and 
i (4) Establish and maintain operating 
procedures and physical security designed to 
protect any technical data subject to other 
than unlimited rights from inadvertent or 
j unauthorized marking, disclosure or release 
j to third parties. 

i (c) The Contractor shall within sixty (60) 
days after award of this contract, identify in 
i writing to the Contracting Officer by name or 
J title the person(s) having the final 
responsibility within Contractor’s 
organization for determining whether 
restrictive markings are to be placed on 
technical data to be delivered under this 
! contract. The Government is authorized to 
contact such person(s) to resolve questions 
( involving restrictive markings. 

I (d) The Contracting Officer may evaluate, 
verify and obtain a copy of the Contractor’s 
' procedures. The failure of the Contracting 
Officer to evaluate or verify such procedures 
shall not relieve the Contractor of the 
responsibility for complying with paragraphs 
(a) and (b) above. 

(e) If the Contracting Officer gives written 
notification of any failure to maintain or 
follow the established procedures, or of any 
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deficiency in the procedures, corrective 
action shall be accomplished within the time 
specified by the Contracting Officer. 

(f) This clause shall be included in each 
subcontract under which technical data is 
required to be delivered. When so inserted, 
“Contractor" shall be changed to 
“Subcontractor”. 


(End of clause) 

252.227-7019 Identification of restricts^ 
rights computer software. 

As prescribed at 227.481, insert the 
following provision: 




Identification of Restricted Rights Computer 
Software (APR 1968) 

The Offeror is required to identify in his 
proposal, to the extent feasible, any such 
computer software which was developed at 
private expense and upon the use of which it 
desires to negotiate restrictions, and to state 
the nature of the proposed restrictions. Any 
restrictions on the Government’s use or 
disclosure of computer software developed at 
private expense and to be delivered under 
the contract must be set forth in an 
agreement made a part of the contract, either 
negotiated prior to award or included in a 
modification of the contract before such 
delivery. If no such computer software is 
identified, all deliverable computer software 
will be subject to unlimited rights. 

(End of provision) 


252.227-7020 Rights In data— spscisl 
works. 

As prescribed at 227.476(a), insert the 
following clause: 
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Rights in Data — Special Works (MAR 1979) 

(a) The term “works" as used herein 
includes literary, musical, and dramatic 
works; pantomimes and choreographic 
works; pictorial, graphic, and sculptural 
works; motion pictures and other audiovisual 
works; sound recordings; and works of 
similar nature. The term does not include 
financial reports, cost analyses, and other 
information incidental to contract 
administration. 

(b) All works first produced in the 
performance of this contract shall be the sole 
property of the Government, which shall be 
considered the “person for whom the work 
was prepared" for the purpose of authorship 
in any copyrightable work under 17 U.S-C. 
201(b). and the Government shall own all of 
the rights comprised in the copyright. The 
Contractor agrees not to assert or authorize 
others to assert any rights, or establish any 
claim to copyright, in such works. The 
Contractor, unless directed to the contrary by 
the Contracting Officer, shall place on any 
such works delivered under this contract the 
following notice: 

© ( Year date of delivery) United States 
Government as represented by the Secretary 
of (department). All rights reserved. 

In the case of a phonorecord, the © will be 
replaced by P. 

(c) Except as otherwise provided in this 
contract, the Contractor hereby grants to the 
Government a nonexclusive, paid-up license 
throughout the world (1) to reproduce in 
copies or phonorecords, to prepare derivative 
works, to distribute copies or phonorecords, 
and to perform or display publicly any 
portion of a work which is not first produced 
in the performance of this contract but in 
which copyright is owned by the Contractor 
and which is incorporated in the work 
furnished under this contract, and (2) to 
authorize others to do so for Government 
purposes. 

(d) Unless written approval of the 
Contracting Officer is obtained, the 
Contractor shall not include in any works 
prepared for or delivered to the Government 
under this contract any works of authorship 
in which copyright is not owned by the 
Contractor or the Government without 
acquiring for the Government any rights 
necessary to perfect a license of the scope set 
forth in paragraph (c) above. 

(e) The Contractor shall indemnify and 
save and hold harmless the Government, and 
Us officers, agents and employees acting for 
the Government, against any liability, 
including costs and expenses. (1) for violation 
of proprietary rights, copyrights, or rights of 
privacy or publicity, arising out of the 
creation, delivery, or use of any works 
furnished under this contract, or (2) based 
upon any libelous or other unlawful matter 
contained in such works. 

(f) Nothing contained in this clause shall 
imply a license to the Government under any 
patent or be construed as affecting the scope 
of any license of other right otherwise 
granted to the Government under any patent. 

(g) Paragraphs (c) and (d) above are not 
applicable to material furnished to the 
Contractor by the Government and 
incorporated in the work furnished under the 
contract; Provided, such incorporated 
material is identified by the Contractor at the 


time of delivery of such work. 

(End of clause) 

252.227- 7021 Rights in data— existing 
works. 

As prescribed at 227.477(b). insert the 
following clause: 

Rights in Data — Existing Works (MAR 1979) 

(a) The term “works*’ as used herein 
includes literary, musical, and dramatic 
works; pantomimes and choreographic 
works; pictorial, graphic and sculptural 
works; motion pictures and other audiovisual 
works; sound recordings; and works of a 
similar nature. The term does not include 
financial reports, cost analyses, and other 
information incidental to contract 
administration. 

(b) Except as otherwise provided in this 
contract the Contractor hereby grants to the 
Government a nonexclusive, paid-up license 
throughout the world (1) to distribute, 
perform publicly, and display publicly the 
works called for under this contract and (2) to 
authorize others to do so for Government 
purposes. 

(c) The Contractor shall indemnify and 
save and hold harmless the Government and 
its officers, agents, and employees acting for 
the Government, against any liability. 
Including costs and expenses, (1) for violation 
of proprietary rights, copyrights, or rights of 
privacy or publicity arising out of the 
creation, delivery, or use, of any works 
furnished under this contract, or (2) based 
upon any libelous or other unlawful matt»* r 
contained in same works. 

(End of clause) V 

252.227- 7022 Government rights 
(unlimited). 

As prescribed at 227.478-2(a)(l)(i), 
insert the following clause: 

Government Rights (Unlimited) (MAR 1979) 

The Government shall have unlimited 
rights, in all drawings, designs, specifications, 
notes and other works developed in the 
performance of this contract, including the 
right to use same on any other Government 
design or construction without additional 
compensation to the Contractor. The 
Contractor hereby grants to the Government 
a paid-up license throughout the world to ail 
such works to which he may assert or 
establish any claim under design patent or 
copyright laws. The Contractor for a period of 
three (3) years after completion of the project 
agrees to furnish the original or copies of all 
such works on the request of the Contracting 
Officer. 

(End of clause) 

252.227- 7023 Drawings and other data to 
bocoma property of Government 

As prescribed at 227.478-2(a)(l)(ii), 
insert the following clause: 

Drawings and Other Data to Become Property 
of Government (MAR 1979) 

All designs, drawings, specifications, notes 
and other works developed in the 
performance of this contract shall become the 
sole property of the Government and may be 


used on any other design or construction 
without additional compensation to the 
Contractor. The Government shall be 
considered the "person for whom the work 
was prepared" for the purpose of authorship 
in any copyrightable work under 17 U.S.C 
201(b). With respect thereto, the Contractor 
agrees not to assert or authorize others to 
assert any rights nor establish any claim 
under the design patent or copyright laws. 
The Contractor for a period of three (3) years 
after completion of the project agrees to 
: furnish all retained works on the request of 
the Contracting Officer. Unless otherwise 
provided in this contract the Contractor shall 
have the right to retain copies of all works 
beyond such period. 

(End of clause) 


252.227-7024 Notica and approval of 
restricted designs. 

As prescribed at 227.478-5, insert the 
following clause: 

Notice and Approval of Restricted Designs 
(APR 1994) 

In the performance of this contract the 
Contractor shall, to the extent practicable, 
make maximum use of structures, machines, 
products, materials, construction methods, 
and equipment that are readily available 
through Government or competitive 
commercial channels, or through standard or 
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proven production techniques, methods, and 
processes. Unless approved by the 
Contracting Officer, the Contractor shall not 
produce a design or specification that 
requires in this construction work the use of 
structures, products, materials, construction 
equipment, or processes that are known by 
the Contractor to be available only from a 
sole source. The Contractor shall promptly 
report any such design or specification to the 
Contracting Officer and give the reason why 
it is considered necessary to so restrict the 
design or specification. 

[End of clause) ^ p 

2SI. 227-70 2S [R^VMIj^- 


252.227-7026 Deferred delivery of 
technical data or computer software. 

As prescribed at 227.475-2(b), insert 
the following clause: 


Deferred Delivery of Technical Data or 
Computer Software (APR 1968) 

The Government shall have the right to 
require, at any time during the performance 
of this contract, within two (2) yean after 
either acceptance of all items (other than 
data or computer software) to be delivered 
under this contract or termination of this 
contract, whichever is later, delivery of any 
technical data or computer software item 
identified in this contract as "deferred 
delivery" data or computer software. The 
obligation to furnish such technical data 
required to be prepared by a subcontractor 
and pertaining to an item obtained from him 
shall expire two (2) years after the date 
Contractor accepts the last delivery of that 
item from that subcontractor for use in 
performing this contract 
(End of clause) 
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252.227-7027 Deferred ordering of 
technical data or computer software. 



As prescribed at 227.475-2(c), insert 
the following clause: 

Deferred Ordering of Technical Data or 
Computer Software (APR 1988) 




In addition to technical data or computer 
software specified elsewhere in this contract 
to be delivered hereunder, the Government 
may. at any time during the performance of 
this contract or within a period of three (3) 
years after acceptance of all items (other 
than technical data or computer software) to 
be delivered under this contract or the 
termination of this contract, order any 
technical data or computer software 
generated in the performance of this contract 
or any subcontract hereunder. When the 
technical data or computer software is 
ordered, the Contractor shall be compensated 
fo/tonverting the data or computer software 
iMJrthe prescribed form, for reproduction and 
delivery. The obligation to deliver the 
technical data of a subcontractor and 
pertaining to an item obtained from him shall 
expire three (3) years afler the date the 
Contractor accepts the last delivery of that 
item from that subcontractor under this 
contract The Government’s rights to use said 
data or computer software shall be pursuant 
to the ‘'Rights in Technical Data and 
Computer Software’* clause of this contract 
(End of clause) 


252.227-7028 Requirement for technical 
data certification. 


As prescribed at 227.473-4(a), insert 
the following provision; 


Requirement for Technical Data Certification 
(APR 1988) 


The Offeror shall submit with its offer a 
certification as to whether the Offeror has 
delivered or is obligated to deliver to the 
Government under any contract or 
subcontract the same or substantially the 
same technical data with other than 
unlimited rights included in its ofTer, if so. the 
Offeror shall identify: 

(a) One existing contract or subcontract 
under which the technical data were 
delivered or wili be delivered, and the place 
of delivery: and 

(b) The limitation on the Government's 
right to use the data, including identification 
of the earliest date the limitation expires. 


(End of provision) 


252^27-7029 Identification of technical 
data. 

As prescribed at 227.473-3(a), insert 
the following clause: 

Identification of Technical Data (MAR 1975) 

Technical data delivered under this 
contract shall be marked with the number of 
this contract name of Contractor.' and name 
of any subcontractor who generated the data. 
(End of clause) 



252.227-7030 Technical data— withholding 
of payment 

As prescribed at 227.473-5(b), insert 
the following clause: 


Technical Data — Withholding of Payment 
(APR 1988) 

(a) If technical data specified to be 
delivered under this contract, is not delivered 
within the time specified by this contract or is 
deficient upon delivery (including having 
restrictive markings not specifically 
authorized by this contract), the Contracting 
Officer may until such data is accepted by 
the Government, withhold payment to the 
Contractor of ten percent (10%) of the total 
contract price or amount unless a lesser 
withholding is specified in the contract. 
Payments shall not be withheld nor any other 
action taken pursuant to this paragraph when 
the Contractor's failure to make timely 
delivery or to deliver such data without 
deficiencies arises out of causes beyond the 
control and without the fault or negligence of 
the Contractor. 

(b) After payments total ninety percent 
(90%) of the total contract price or amount 
and if all technical data specified to be 
delivered under this contract has not been 
accepted, the Contracting Officer may 
withhold from further payment such sum as 
the Contracting Officer considers 
appropriate, unless a lesser withholding limit 
is specified in the contract 

(c) The withholding of any amount or 
subsequent payment to the Contractor shall 
not be construed as a waiver of any rights 

i accruing to the Government under this’ 
contract 
(End of clause) 

252^27-7031 Data requiremen t* . 

As prescribed at 227.475-1. insert the 
following clause: ^ 

Data Requirements (APR 1988) 

The Contractor is required to deliver the 
data items listed on the DD Form 1423 
(Contract Data Requirements List) and data 
items identified in and deliverable under any 
contract clause of FAR Subpart 52^ and DoD 
FAR Supplement Subpart 252.2 made a part 
of the contract. 

(End of clause) 


252.227-7032 Rights In technical data and 
computer software (Foreign), 

As prescribed in 227.475-5. insert the 
following clause: 

Rights in Technical Data and Computer 
Software (Foreign) QUN 1975) 

The United States Government may 
duplicate, use, and disclose in any manner for 
any purposes whatsoever, including delivery 
to other governments for the furtherance of 
mutual defense of the United States 
Government and other governments, all 
technical data including reports, drawings 
and blueprints, and all computer software, 
specified to be delivered by the Contractor to 
the United States Government under this 
contract. 

(End of clause) 

252^27-7033 Rights In shop drawings. 

As prescribed at 227.476-2(a)(2), insert 
the following clause: 


Rights in Shop Drawings (APR 1966) 

(a) Shop drawings for construction means 
drawings, submitted to the Government by 
the Construction Contractor, subcontractor or 
any lower-tier subcontractor pursuant to a 
construction contract, showing in detail (i) 
the proposed fabrication and assembly of 
structural elements and (ii) the installation 
(i.e.. form, fit and attachment details) of 
materials or equipment. The Government 

, may duplicate, use. and disclose in any 
manner and for any purpose shop drawings 
delivered under this contract. 

(b) This clause, including this paragraph 
(b). shall be included in all subcontracts 
hereunder at any tier. 

(End of clause) 

252^27-7034 Patents — subcontracts. 

As prescribed at 227.304-4. insert the 
following clause: 


Patents — Subc -acts (APR 1984) 


The Contra >11 include the clause at 
FAR 52.227-1 nt Rights — Retention by ' 

the Contract g Form), suitably modified 
to identify the , aiei, in ail subcontracts, 
regardless of tier, for experimental 
developmental or research work to be 
; performed by other than a small business 
1 firm or nonprofit organization. 

(End of clause) 
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252^27-7035 Prsaward notmcatkNi of 
rights in technical data and computer 
software. 

As prescribed at 227.473-l(a)(2), insert 
the following provision: 

Preaward Notification of Rights in Technical 
Data and Computer Software (APR 1968) 

(a) The Offeror shall in its response to this 
solicitation, notify the Contracting Officer of 
the Offeror’s or its potential subcontractor’s 
proposed use of items, components, 
processes and computer software in the 
performance of the contract that — 

(1) Have been developed exclusively at 
private expense; 

(2) Have been developed in part at private 
expense; or 

(3) Embody technologies that have been 
developed exclusively with Government 
funds which the Contractor or subcontractor 
requests the Government to grant commercial 
exclusive rights. 

(b) With respect to each item, component, 
process, or computer software identified in 
(a)(ii) above, the Contractor shall also notify 
the Contracting Officer of the total 
development cost known to the Contractor of 
the item, component, process, or computer 
software and the percentage of the total 
development cost known to the Contractor 
which was contributed by the Contractor. 

This notification shall be accompanied by the 
appropriate certification at DFARS 252.227- 
7038. 

(c) If the Offeror asserts other than 
unlimited rights to any technical data tn its 
proposal responding to this requirement 
Government failure to object to or reject any 
such assertion shall not be construed to 
constitute agreement to any such data rights 
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assertion. Offerors will furnish, at the written 
request of the Contracting Officer, evidence 
to support any such assertion. Such 
notification shall be accompanied by the 
appropriate certification at DFARS 252.227- 
7038. 

(End of provision) 

252.227- 7036 Certification of technical 
data conformity. 

As prescribed at 227.473-5, insert the 
following clause: 

Certification of Technical Data Conformity 
(MAY 1987) 

(a) All technical data delivered under this 
contract shall be accompanied by the 
following written certification: 

The Contractor, hereby 

certifies that, to the best of its knowledge and 
belief, the technical data delivered herewith 

under Contract No is complete, 

accurate, and complies with all requirements 
of the contract. 

Date 

Name and Title of Certifying Official 

This written certification shall be dated and 
the certifying official (identified by name and 
title) shall be duly authorized to bind the 
Contractor by the certification. 

(b) The Contractor shall identify, by name 
and title, each individual (official) authorized 
by the Contractor to certify in writing that the 
technical data is complete, accurate, and 
complies with all requirements of the 
contract. The Contractor hereby authorizes 
direct contact with the authorized individual 
responsible for certification of technical data. 
The authorized individual shall be familiar 
with the Contractor’s technical data 
conformity procedures and their application 
to the technical data to be certified and 
delivered. 

(c) Technical data delivered under this 
contract may be subject to reviews by the 
Government during preparation and prior to 
acceptance. Technical data is also subject to 
reviews by the Government subsequent to 
acceptance. Such reviews may be conducted 
as a function ancillary to other reviews, such 
as in-process reviews or configuration audit 
reviews. 

(End of clause) 

252.227- 7037 Validation of restrictive 
markings on technical data. 

As prescribed in 227.473-4(a) insert 
the following clause: 

Validation of Restrictive Markings on 
Technical Data (APR 1988) 

(a) Definitions. The terms used in this 
clause are defined in the clause at DFARS 

252.227- 7013 of the Department of Defense 
Federal Acquisition Regulation Supplement 
(DFARS). 

(It) Justification. The Contractor or 
subcontractor at any tier is responsible for 
maintaining records sufficient to justify the 
validity of its markings that impose 
restrictions on the Government and others to 
use. duplicate, or disclose technical data 
delivered or required to be delivered under 
the contract or subcontract, and shall be 
prepared to furnish to the Contracting Officer 
a written justification for such restrictive 


markings in response to a challenge under 
paragraph (d) below. 

(r.) Prechollenge Request for Information. 

( t ) The Contracting Officer may request the 
Contractor or subcontractor to furnish a 
written explanation for any restriction 
asserted by the Contractor or subcontractor 
on the right of the United States or others to 
use technical data. If. upon review of the 
explanation submitted, the Contracting 
Officer remains unable to ascertain the basis 
of the restrictive marking, the Contracting 
Officer may further request the Contractor or 
subcontractor to furnish additional 
information in the records of. or otherwise in 
the possession of or reasonably available to. 
the Contractor or subcontractor to justify the 
validity of any restrictive marking on 
technical data delivered or to be delivered 
under the contract or subcontract (e.g., a 
statement of facts accompanied with 
supporting documentation). The Contractor or 
subcontractor shall submit such written data 
os requested by the Contracting Officer 
within the time required or such longer period 
as may be mutually agreed. 

(2) If the Contracting Officer, after 
reviewing the written data furnished 
pursuant to paragraph (c)(1) above, or any 
•other available information pertaining to the 
validity of a restrictive marking, determines 
that reasonable grounds exist to question the 
current validity of the marking and that 
continued adherence to the marking would 
make impracticable the subsequent 
competitive acquisition of the item, 
component, or process to which the technical 
data relates, the Contracting Officer shall 
follow the procedures in (d) below. 

(3) If the Contractor or subcontractor fails 
to respond to the Contracting Officer's 
request for information under paragraph 
(c)(1) above, and the Contracting Officer 
determines that continued adherence to the 
marking would make impracticable the 
subsequent competitive acquisition of the 

i item, component, or process to which the 
technical data relates, the Contracting Officer 
may challenge the validity of the marking as 
described in paragraph (d) below. 

(d) Challenge. (1) Notwithstanding any 
provision of this contract concerning 
inspection and acceptance, if the Contracting 
! Officer determines that a challenge to the 
restrictive marking is warranted, the 
Contracting Officer shall send a written 
challenge notice to the Contractor or 
subcontractor asserting the restrictive 
markings. Such challenge shall: 

(i) State the specific grounds for 

I challenging the asserted restriction; 

(ii) Require a response within sixty (60) 
days justifying and providing sufficient 

; evidence as to the current validity of the 
1 asserted restriction; and 

(iii) State that a DoD Contracting Officer s 
final decision, issued pursuant to paragraph 
(f) below, sustaining the validity of a 
restrictive marking identical to the asserted 
restriction, within the three-year period 

I preceding the challenge, shall serve as 
justification for the asserted restriction if the 
validated restriction was asserted by the 
same Contractor or subcontractor (or any 
licensee of such Contractor or subcontractor) 


to which such notice is being provided. 

(iv) State that failure to respond to the 
challenge notice may result in issuance of a 
final decision pursuant to paragraph (e) 
below. 

(2) The Contracting Officer shall extend the 
time for response as appropriate if the 
Contractor or subcontractor submits a 
written request showing the need for 
additional time to prepare a response. 

(3) The Contractor’s or subcontractor’s 
written response shall be considered a claim 
within the meaning of the Contract Disputes 
Act of 1978 (41 U.S.C. 601 et seq), and shall 

. be certified in the form prescribed by FAR 
33.207. regardless of dollar amount. 

(4) A Contractor or subcontractor receiving 
challenges to the same restrictive markings 
from more than one Contracting Officer shall .. 
notify each Contracting Officer of the 
existence of more than one challenge. The 
notice shall also state which Contracting 
Officer initiated the firet in time unanswered 
challenge. The Contracting Officer initiating 
the first in time unanswered challenge after 
consultation with the Contractor or 

! subcontractor and the other Contracting 
Officers, shall formulate and distribute a 
schedule for responding to each of the* 
challenge notices to all interested parties. 

The schedule shall afford the Contractor or 
subcontractor an opportunity to respond to 
each challenge notice. All parties will be 
bound by this schedule. 
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(e) Final Decision When Contractor or 
Subcontractor Faits to Respond. Upon a 
failure of a Contractor or subcontractor to 
submit any response to the challenge notice, 
the Contracting Officer will issue a final 
decision to the Contractor or subcontractor in 
accordance with the Disputes clause at FAR 
52.233-1. pertaining to the validity of the 
asserted restriction. This final decision shall 
be issued as soon as possible after the 
expiration of the time period of paragraph 
(dj(l)(ii) or (d)(2) above. Following the 
issuance of the final decision, the Contracting 
Officer will comply with the procedures in 

(f)(2)(ii) through (iv) below. 

(f) Final Decision When Contractor or 
Subcontractor Responds. (1) If the 
Contracting Officer determines that the 
Contractor or sulicon tractor has justified the 
validity of the restrictive marking, the 
Contracting Officer shall issue a final 
decision to the Contractor or subcontractor 
sustaining the validity of the restrictive 
marking, and stating that the Government 
will continue to be bound by the restrictive 
marking. This final decision shall be issued 
within sixty (60) days after receipt of the 
Contractor’s or subcontractor’s response to 
the challenge notice, or within such longer 
period that the Contracting Officer has 
notified the Contractor or subcontractor that 
the Government will require. The notification 
of a longer period for issuance of a final 
decision will be made within sixty (60) days 
after receipt of the response to the challenge 
notice. 

(2)(i) If the Contracting Officer determines 
that the validity of the restrictive marking is 
not justified, the Contracting Officer shall 
issue a final decision to the Contractor or 
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Subcontractor in accordance with the 
Disputes clause at FAR 52.233-1. 

Notw ithstanding paragraph (e) of the 
Disputes clause, the final decision shall be 
issued within sixty (60) days after receipt of 
Contractor’s or subcontractor's response 
he challenge notice, or within such longer 
iod that the Contracting Officer has 
"btified the Contractor or subcontractor of 
the lunger period that the Government will 
require. The notification of a longer period for 
issuance of a final decision will be made 
within sixty (60) days after receipt of the 
response to the challenge notice. 

(ii) The Government agrees that it will 
continue to be bound by the restrictive 
marking for a period of ninety (90) days from 
the issuance of the Contracting Officer’s final 
decision under paragraph (f)(2)(i) of this 
clause. The Contractor or subcontractor 
agrees that, if it intends to file suit in the 
United States Claims Court it will provide a 
notice of intent to file suit to the Contracting 
Officer within ninety (90) days from the 
issuance of the Contracting Officer's final 
decision under paragraph (f)(2)(i) of this 
clause. If the Contractor or subcontractor 
fails to appeal file suit, or provide a notice of 
intent to file suit to the Contracting Officer 
within the ninety (90)-day period, the 
Government may cancel or ignore the 
restrictive markings, and the failure of the 
Contractor or subcontractor to take the 
required action constitutes agreement with 
such Government action. 

(iii) The Government agrees that it will 
continue to be bound by the restrictive 
marking where a notice of intent to file suit in 
the United States Claims Court is provided to 
the Contracting Officer within ninety (90) 
days from the issuance of the final decision 

£ier paragraph (f)(2](i) of this clause. The 
emment will no longer be bound, and the 
tractor or subcontractor agrees that the 
vemment may strike or ignore the 
restrictive markings, if the Contractor or 
subcontractor fails to file its suit within one 

(1) year after issuance of the final decision. 
Notwithstanding the foregoing, where the 
head of an agency determines, on a 
nondelegable basis, that urgent or compelling 
circumstances will not permit waiting for the 
filing of a suit in the United States Claims 
Court, the Contractor or subcontractor agrees 
that the agency may, following notice to the 
Contractor or subcontractor, authorize 
release or disclosure of the technical data. 
Such agency determination may be made at 
any time after issuance of the final decision 
and will not affect the Contractor s or 
subcontractor's right to damages against the 
United States where its restrictive markings 
are ultimately upheld or to pursue other 
relief, if any. as may be provided by law. 

(iv) The Government agrees that it will be 
bound by the restrictive marking where an 
appeal or suit is filed pursuant to the 
Contract Disputes Act until final disposition 
by an agency Board of Contract Appeals or 
the United States Claims Court. 
Notwithstanding the foregoing, where the 
head of an agency determines, on a 
nondelegable basis, following notice to the 
Contractor that urgent or compelling 
circumstances will not permit awaiting the 
decision by such Board of Contract Appeals 
or the United States Claims Court the 

ntractor or subcontractor agrees that the 





agency may authorize release or disclosure of 
the technical data. Such agency 
determination may be made at any time after 
issuance of the final decision and will not 
affect the Contractor's or subcontractor's 
right to damages against the United States 
where its restrictive markings are ultimately 
upheld or to pursue other relief, if any, as 
may be provided by law. 

(g) Find Disposition of Apped or Suit. (1) 

If the Contractor or subcontractor appeals or 
files suit and if. upon final disposition of the 
appeal or suit, the Contracting Officer's 
decision is sustained — 

(il The restrictive marking on the technical 
data shall be cancelled, corrected or ignored: 
and 

(ii) If the restrictive marking is found not to 
be substantially justified, the Contractor or 
subcontractor, as appropriate, shall be liable 
to the Government for payment of the cost to 
the Government of reviewing the restrictive 
marking and the fees and other expenses (as 
defined in 28 U.S.C. 2412(d)(2)(A)) incurred 
by the Government in challenging the 
marking, unless special circumstances would 
make such payment unjust. 

(2) If the Contra :tor or subcontractor 
appeals or files suit and if, upon final 
disposition of the appeal or suit, the 
Contracting Officer’s decision is not 
sustained — 

(i) The Government shall continue to be 
bound by the restrictive marking: and 

(ii) The Government shall be liable to the 
Contractor or subcontractor for payment of 
fees and other expenses (as defined in 28 
U.S.C. 2412(d)(2)(A)) incurred by the 
Contractor or subcontractor in defending the 
marking, if the challenge by the Government 
is found not to have been made in good^faith. 

(h) Duration of Right to Challenge. The 
Government may review the validity of any 
restriction on technical data, delivered or to 
be delivered under a contract, asserted by the 
Contractor or subcontractor. During the 
period within three (3) years of final payment 
on a contract or within three (3) years of 
delivery of the technical data to the 
Government, whichever is later, the 
Contracting Officer may review and make a 
written determination to challenge the 
restriction. The Government may, however, 
challenge a restriction on the release, 
disclosure or use of technical data at any 
time if such technical data (1) is publicly 
available; (2) has been furnished to the 
United States without restriction: or (3) has 
been otherwise made available without 
restriction. Only the Contracting Officer’s 
final decision resolving a formal challenge by 
sustaining the validity of a restrictive 
marking constitutes "validation" as 
addressed in 10 U.S.C. 2321. A decision by 
the Government, or a determination by the 
Contracting Officer, to not challenge the 
restrictive marking or asserted restriction 
shall not constitute "validation". 

(i) Privity of Contract. The Contractor or 
subcontractor agr * > that the Contracting 
Officer may trans matters under this 
clause directly w; ubcontractors at any 
tier that assert res ctive markings. 

However, this clause neither creates nor 
implies privity of contract between the 
Government and subcontractors. 


(j) Flowdonn. The Contractor or 
subcontractor agrees to insert this clause in 
subcontracts at any tier requiring the delivery 
of technical data. 

(End of clause) 

252.227-7038 Listing and certification of 
development of technology with private 
funding. 

As prescribed at 227.473-l(a)(4), insert 
the following provision: 

Listing and Certification of Development of 
Technology With Private Funding (APR 1988) 

(a) All technical data pertaining to the 
items, components, processes, and computer 
software identified on the listing attached to 
this certification shall be subject to the 
written certification below. Upon request by 
the Contracting Officer, the Contractor shall 
provide sufficient descriptive information to 
enable the Contracting Officer to identify and 
evaluate the Contractor’s assertions. 

Certification of Development of Technology 
With Private Funding 

(1) The Offeror/Contractor certifies that, to 
the best of its knowledge and belief, the 
following information is current, accurate and 
complete: 

(1) Identification of items, components, 
processes and computer software which the 
Offeror/Contractor intends to use in the 
performance of the contract which were 
developed exclusively at private expense if 
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the unpublished technical data pertaining 
thereto will be delivered to the Government 
marked with other than unlimited rights. 

(ii) Identification of items, components, 
processes and computer software which the 
Offeror/Contractor intends to use in the 
performance of the contract which were 
developed in part at private expense if the 
unpublished technical data pertaining thereto 
will be delivered to the Government marked 
with other than unlimited rights. 

(iii) Development cost contributed by the 
Offeror/Contractor for each item, component, 
process, and computer software identified in 
(s)(l)(ii) above. 

. (iv) Percentage of total development cost 
known to the Offeror/Contractor contributed 
by the Offeror/Contractor for each item, 
component, process and computer software 
identified in (a)(l)(ii) above. 

(2) Except for technical data pertaining to 
items, components, processes, or computer 
software for which notice will be provided 
pursuant to DFARS 252.227-7013(j), all other 
technical data will be delivered to the 
Government subject to unlimited rights. 

(3) Date 

Name and Title of Certifying 

Official 

This written certification shall be dated and 
the certifying official (identified by name and 
title) shall be duly authorized to bind the 
Contractor. 

(End of certificate) 

(End of provision) 

|FR Doc. 88-7054 Filed 3-31-88; 8:45 am| 
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800. Rights in Technical Data, of Pub. L. 
KXM80 which requires the Department 
of !)* r ense to make certain revisions to 
I’FARS Stibpart 227.4 and Part 252. The 
provides that: 

1. The terms “exclusively with 
Government funds'* and "exclusively at 
p-ivate expense" be defined and that the 
definitions specify how indirect costs 
are to be treated. 

2. A contractor or subcontractor (or a 
prospective contractor or subcontractor) 
nay net be required, as a condition for 
award, to refrain from offering to use. or 
from using, an item or process 
developed exclusively at private 
expense and to w hich the contractor or 
subcontractor is entitled to restrict the 
Government’s rights. 

3. The regulation may not impair tho 
right of a contractor or subcontractor to 
receive from a third party a fee or 
royalty for the use of technical data V 
pertaining to an item or process 
developed exclusively at private 
expense. 

4. A contractor or subcontractor may 
be permitted to license directly the use 
of technical data which the contractor is 
otherwise allowed to restrict, if 
necessary to develop alternative sources 
of supply and manufacture. 

5. The respective rights of the 
Government and of the contractor or 
subcontractor in technical data 
pertaining to an item or process 
developed in part with Government 
funds and in part at private expense 
must be established on the basis of 
negotiation, except where a 
determination is made that negotiations 
would not be practicable. Reasonable 
and flexible guidelines can be 
prescribed for the conduct of the 
negotiations, including negotiation 
objectives. 

In addition to the regulatory changes 
required by section 808 of Pub. L 100- 
180. the interim rule was drafted in 
consideration of Executive Order 12591, 
entitled: Facilitating Access to Science 
and Technology, issued on April 10, 

1987. 

The interim rule also addresses two 
issues raised by public comments. When 
the final rule implementing section 953 
of Pub. L 99-500 was published on April 
18, 1987 (52 FR 12391). the DAR Council 
indicated that commercialization and 
non-disclosure agreements required 
additional consideration. 

1. Commerciali/Mtion. This interim 
rule provides additional procedures and 
criteria whereby a contractor may be 
granted exclusive commercial rights in 
technical data, while considering the 
public interest in obtaining access to the 
data ancLthe administrative burden to 
the Government in protecting the 


contractor’s exclusive commercial 
interests. 

2. (a) Standard Non-Disclosure 
Agreements. The interim rule contains a 
standard agreement which must be 
executed by a prospective recipient of 
Government Purpose License Rights 
(GPLR) data prior to release of the data 
to the concern. 

(b) Alternative Approach to Non- 
Disclosure Agreements. The DAR 
Council is considering, and specifically 
requests public comment with respect 
to. an alternative approach to the use of 
non-disclosure Agreements where data 
subject to GPLR are involved. Under this 
alternative approach, a solicitation 
provision would notify offerors that the 
solicitation includes technical data 
subject to restrictions on further use or 
disclosure, and would require offerors to 
safeguard the data. It is envisioned that 
the solicitation provision, together with 
the restrictive legends placed on die 
technical data, would sufficiently 
protect the contractor retaining 
exclusive commercial rights, and would 
: adequately notify recipients of the 
J solicitation of their responsibility to 
.safeguard the data. 

I Finally, the interim rule was 
developed based on direction from the 
Deputy Assistant Secretary of Defense 
j (Procurement) that DFARS Subpart 27.4 
! be simplified and streamlined. 

i B. Regulatory Flexibility Act 
1 Information 

The interim rule may have a 
significant economic impact upon a 
substantial number of small entities, 
within the meaning of the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 801 et 
seq. An Initial Regulatory Flexibility 
Analysis has therefore been deemed 
| necessary and will be provided to the 
1 Chief Counsel for Advocacy of the U.S. 
Small Business Administration. 
Interested parties desiring to obtain a 
copy of the Analysis may contact the 
individual listed above. Comments 
received from the public concerning the 
Analysis will be considered in drafting a 
final rule and in performing a Final 
Regulatory Flexibility Analysis. 

Comments from small entities 
j concerning the affected DFARS subparts 
I will also be considered in accordance 
with section 610 of the Act. Such 
comments must be submitted separately 
and cite DAR Case 88-610 in 
j correspondence. 

I C. Paperwork Reduction Act 
Information 

! The interim rule contains information 
collection requirements within the 


_mean:ng of the Paperwork Reduction 
Act of 1980. 44 U.S.C. J501 et seq. 
Accordingly, an information culler, ion 
clearance request has been submitted tu 
OMB pursuant to 5 CFR 1320.13. Public, 
comments concerning that request will 
be invited by OMB through a 
subsequent Federal Register notice. 

List of Subjects in 48 CFR Parts 227 and 
: 252 

Government procurement. 

Charles W. Lloyd, % 

Executive Secretary. Defense Acquisition 
, Regulatory Council 

Therefore. 48 CFR Parts 227 and 252 — 
are amended a9 follows: 

1 1. The authority citation for 48 CFR 

Parts 227 and 252 continues to read as 

i follows: 

Authority: 5 U.S.C. 301, 10 U.S.C. 2202. DoD 
, Directive 5000.35. and DoD FAR Supplement 
201.3OL 
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PART 227 — PATEKTS, DATA, AND 
COPYRIGHTS 

2. Subpart 227.4 is revised to read as 
follows. 

Subpart 227.4— Technical Data, Other Data, 
Computer Software, and Copyright s 

Sec. 

227.470 Scope. 

227.471 Definitions. 

227.472 Acquisition policy for technical data 
and rights in technical data. 

227.472- 1 General. 

227.472- 2 Establishing minimum 
Government needs. 

227.472- 3 Rights in technical data. 

227.473 General procedures. 

227.473- 1 Procedures for establishing rights * 
in technical data. 

227.473- 2 Prohibitions. 

227.473- 3 Marking and identification 
requirements. 

227.473- 4 Validation of restrictive markings 
on technical data. 

227 473-5 Remedies for noncnmplying 
technical data. 

227.473- 8 (Reserved) 

227.474 (Reserved) 

227.475 Other procedures. 

227.475- 1 Data requirements. 

227.475- 2 Deferred delivery and deferred 
ordering. 

227.475- 3 Warranties of technical data. 

227.475- 4 Delivery of technical data to 
Foreign Governments. 

227.475- 5 Overseas contracts with Foreign 
Sources. 

227.475- 8 (Reserved) 

227.475- 7 (Reserved) 

227.475- 8 Publication for sale. 

227.478 Special works. 

227.477 Contracts for acquisition of existing 
works. 

227.478 Architect-engineer and construction 
contracts. 
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or disclosure, and that the party 
asserting limited rights be notified by 
the contracting officer of such release, 
disclosure, or use; or 

lb) Release or disclosure to a foreign 
government that is in the interest of the 
United States and is required for 
cvalualional or informational purpose 
under the conditions of (a) above, 
except that the release or disclosure 
may not include detailed manufacturing v 
or process data. . , fl 

“Required as an Element of 6*-^ 
Performance Under a Government 
Contract or Subcontract’*, as used in this 
subpart, means, in connection with the 
development of an item, component, or 
process, that the development was 
specified in a Government contract or 
subcontract or that the development 
was necessary for performance of a 
Government contract or subcontract. 

“Restricted rights”, as used in this & 
subpart, means rights that apply only to 3 
computer software, and include, as a ^5 
minimum, the right to— ^ 

(a) Use computer software with the 
computer for which or with which it was 
acquired, including use at any 
Government installation to which the 
computer may be transferred by the 
Government; 

(b) Use computer software with a 
backup computer if the computer for 
which or with which it was acquired is 
inoperative; 

(c) Copy computer programs for 
safekeeping (archives) or backup 
purposes; and 

(d) Modify computer software, or 
combine it with other software, subject 
to the provision that those portions of 
the derivative software incorporating 
restricted rights software are subject to 
the same restricted rights. 

In addition, restricted rights include 
any other specific rights not inconsistent 
with the minimum rights in (a)— (d) above 
that are listed or described in a contract 
or described in a license agreement 
made a part of a contract. 

’Technical data”, as used in this 
subpart means recorded information, 
regardless of the form or method of the 
recording of a scientific or technical 
nature (including computer software 
documentation). The term does not 
include computer software or data 
incidental to contract administration, 
such as financial and/or management 
information. 

“Unlimited rights”, as used in this 
subpart, means rights to use, duplicate, 
release, or disclose, technical data or 
computer software in whole or in part, 
in any manner and for any purpose 
whatsoever, and to have or permit 
others to do so. 

“Unpublished”, as used in this 


subpart, means that technical data or 
computer software has not been 
released to the public or furnished to 
others without restriction on further use 
or disclosure. Delivery of other than 
unlimited rights technical data or 
computer software to or for the 
Government under a contract does not, 
in itself, constitute release to the public. 

Acquisition policy forTechnical 


ihts in technical dai 


% 


General 

The acquisition of technical data and 
| the rights to use that dat^equires a 
balancing of competing interests. 

(a) The Government's Interests. The 
Government has extensive needs for 
many kinds of technical dat^nd the 
rights to use such dataMts needs may 
exceed those of private commercial 

customers. .Milli o ns of separate items— ^ r . i j . t 

M H Ust bV ^quired. operated and j? 1 * ^ 


military needs, even though that data^ 
would not customarily be disclosed in 
commercial practice. When the 
Government pays for research and 
development, it has an obligation to 
foster technological progress through 
wide dissemination of the information * 
and, where practicable, to provide ^ 
competitive opportunities for other 
. interested parties. 

(3) Acquiring, maintaining, storing, 
retrieving, protecting and distributing 
technical dat^re costly and 
burdensome for the Govemment|. 
Therefore, it is necessary to avoia^ 
acquisition of unnecessary technical 

; dat & 

227.472-2 Establishing minimum 
Government needs^w 

rim^it^Setense shall ^ 


maintained for defense purposes. 
Technical dataware required for training 
of personnel, overhaul and repair, 
cataloging, standardization, inspection 
and quality control, packaging and 
logistics operations. Technical data / 
resulting from research and ^ 

development and production contracts 
must be disseminated to many different 
users. The Government must make It*/ 

; technical data^videly available to 
' increase competition, low^r costs and 
provide for mobilization. Finally, the 
Government has an interest in 
encouraging contractors to develop new 
technologies and to improve existing 
technologies to satisfy Government and 
commercial needs. To encourage 
; contractors and subcontractors to 
expend resources in developing 
applications of these technologies, it U> 
m ay be appropriate to allow them to 
exclusively exploit the technology. 

(b) The Contractor’s Interests. 
Commercial and non-profit 
organizations have property rights and 
economic interests in technical data/ 
Technical datauire often closely held in 
the commerciarbector because their 
disclosure to competitors could 
jeopardize the contractor’s competitive 
advantage. Public disclosure can cause 
serious economic hardship to the 
originating company. , . r .■ 

(c) The Balancing of Interests. (1) The 
Government’s need for technical data/ 
and a contractor’s economic interest nr 
it do not necessarily coincide. However, 
they may coincide. This is true in the 
case of innovative contractors who can 
best be encouraged to develop items of 
military usefulness when their rights in 
such items are scrupulously protected. 

(2) The Government needs to 
encourage delivery of data&ssential for 


obtain only the minimum essential 
technical data an d^ j tota rights . In 
establishing the minimum Government 
needs., the following factors shall be 
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considered; Whether the item, 
component, #»»pmrp«ayvi|l he __ 
competitively acquireaTwhether repair \ 
and overhaul work will be contracted 
out; whether the repair or replacement 
parts will be commercial items; or 
whether the item will be acquired by 
form, fit and function data, performance 
specifications, or by detailed design 
data. In deciding how to acquire data/ 
and*4ato rights the Department of ^ 
"Defense^ will use the least intrusive 
procedures in order to protect the 
contractor’s economic interests (see 
Subpart 217.72). 

227.472-3 Rights In technical data. 

There are three basic types of rights 
which apply to technical data delivered 
under contract to the Government 
These are unlimited rights, limited 
rights, and Government purpose license 
rights. The Government is entitled to 
unlimited rights in technical data as 
enumerated in (a)(1) below. The 
Government will obtain limited rights as . 
discussed in (b)(1) below. Government 
purpose license rights may be 
established in accordance with (a)(2), 
(b)(2), or (c) below. 

(a) Unlimited Rights. (1) The 
Government is entitled to and, except as 
provided in paragraph (a)(2). will 
receive unlimited rights in — 

(i) Technical data pertaining to items, 
components, or processes which have 
been or will be developed exclusively 
with Government funds; 

(ii) Technical data resulting directly 
from performance of experimental, 
developmental, or research work 
specified as an element of performance 
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including identification of the earliest 
expiration date for the limitation. 

(ii) If pursuant to the preaward or 
postaward notification procedures the 
offeror/contractor notifies the 
Government that technical data or 
computer software may be delivered 
with other than unlimited rights, then 
the notice must be accompanied by the 
Certification at 252.227-7038, “Listing 
and Certification of Technology 
Developed with Private Funding.” 

(iii) This certification authorizes the 
contracting officer to request additional 
information needed to evaluate the 
assertions. 

(iv) This certification assists the 
parties to negotiate rights in technical 
data and computer software to be 
delivered to the Government with other 
than unlimited rights, but does not alter 
the rights of the parties which are 
contained in the clause at 252.227-7037. 

(b) Establishing rights in technical 
General. The contracting 
officer shall review and evaluate 
assertions contained in preaward or 
postaward notifications to determine the 
likely impact on the Government’s 
ability to meet its needs. The contracting 
officer shall then either — 

(1) Agree with the assertions; 

(ii) Enter into negotiations to establish 
the respective rights of the parties; or 

(iii) Determine that negotiations are 
not practicable, in which case the rights 
will be established in accordance with 
(d) below. 

(2) Negotiations — (i) Negotiation 
factors. The contracting officer shall 
consider the following factors when 
negotiating rights in technical data/ 
developed with mixed funding or when 
the Government negotiates to relinquish 
rights or to acquire greater rights: 

(A) The acquisition strategy for the 
item or system (including logistics 
support): 

(B) Whether the item or system (or 
related logistics support) will be 
competed; 

(C) Timing of such competition; 

CD) Whether the technology can be 

commercialized; 

(E) Funding contributions of the 
respective parties; 

(F) Development of alternative 
sources for industrial mobilization or 
oiher purposes; 

(G) Burden on the Government of 
protecting the contractor’s rights in 
technical data/ 

(ii) Negotiafwn situations. The 
following are examples of how the 
negotiation factors in (b)(2)(i) above 
may be applied: 

(A) When the Government does not 
have an immediate need to use the data 
for competition and the contractor has 
not requested exclusive commercial 


rights in the data ; the Government will 
negotiate to establish limited rights 
which, upon expiration of a time 
limitation, shall become unlimited rights. 

(B) Where the Government requires 
use of data for immediate competition, 
the contractor has requested exclusive 
commercial rights in the data (i.e., the 
data has commercial application), and 
protecting the contractor’s rights is not 
unduly burdensome on the Government, 
the contracting officer will negotiate 
GPLR which will expire after a specified 
period of time and become unlimited 
rights. 

(C) Where the Government requires 
immediate use of the data for 
competition and the contractor has no 
interest in commercializing the data, the 
Government may negotiate to obtain 
unlimited rights. 

(iii) Negotiation of time periods. When 
time limitations for either GPLR or 
limited rights are negotiated, they shall 
be expressed in the contract as a date 
certain and should normally be no less 
than one year nor more than five years 

after the estimated date of first 
production delivery to the Government 
of the item, component, process, or 
computer software to which the 
technical data pertains. 

(A) The time limitations will be based 
on the following factors: 

(7) Relative funding contribution of 
the parties; 

[2) Anticipated date the technical data 
will be needed for competition: 

(3) The economic life of the 
technology; 

[4) The contractor’s or subcontractor’s 
agreement to establish or assist in 
establishing additional sources of 
supply; 

■ (5) The burden on the Government in 

restricting disclosure; 

(5) The potential commercial uses of 
the technology; 

(B) Time limitations for GPLR and 
limited rights greator than fiv e yea rs 
may be negotiated to provide the 
contractor a reasonable opportunity to 
recover its private investment, if: 

(7) The technical data will not be 
needed for competition; and 

[2] Longer periodjj^ire approved by 
the chief of the contracting office/ 

(C) Time limitations for limited rights 
and GPLR may be extended, if: 

(7) Other interested parties have not 
requested access to the technical data; 

[2) The. technical data need not be 
publicly disclosed to meet a specified 
Government need; and 

(J) The contractor provides adequate 
consideration for remarking any 
technical data with revised legends. 


( i v ) Non - standard license righ ts. 
Unlimited rights, government purpose 
license rights, and limited rights and 
combinations of these rights (i.e., with 
time limitations) are considered 
standard license rights. All other license 
rights are considered non-standard 
license rights and shall not be 
negotiated unless approved by the head 
of the contracting activity^ 

(c ) Contract documentation — (1) 

| Listing . (i) The contracting officer shall 
j incorporate into the contract a list of 
any items, components, processes+ Jand 
rights therein) to be delivered withother 
than unlimited rights. 

(ii) During the life of the contract, a 
: bilateral modification of the contract 
may be appropriate to incorporate the 
privately developed items, components, 
processes, or computer software 
identified by the contractor under the 
notification procedures. Also, during 
contract performance, changing 
conditions (e.g., schedule or cost) may 
require bilaterial modification of the list. 
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(iii) By the time the technical data are 
delivered to the Government, the list 
must — 

(A) Identify the items components, 
processes, or computer software to 
which the technical data pertains; 

(B) Identify or describe the technical 
data or computer software subject to 
other than unlimited rights; and 

(C) Identify or describe, as 
appropriate, the category or categories 

of Government rights, the agreed-to time # 
limitations, or any special restrictions 
on the use or disclosure of the technical 
data or computer software. 

(2) Standard Non-disclosure 
agreements . (i) Technical data subject to 
other than unlimited rights shall not be 
released outside the Government unless 
the release is subject to a prohibition 
against further release, use, or 
disclosure. If the data is subject to 
GPLR, the recipient must sign the 
Standard Non-disclosure Agreement 
shown below. This Agreement must be 
executed by an official authorized to 
bind the contractor. 

(ii) Nothing in this section impairs the 
rights of the developer of the data and 
third parties from independently 
entering into agreements concerning 
commercial uses of the data. 

(iii) The contracting officer shall 
require each contractor receiving data 
subject to GPLR to execute the Standard 
Non-disclosure Agreement before 
receipt of the data. If a contractor has 
previously signed an agreement, the 
earlier agreement may be provided. 
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(1) Demonstrates that the omission 
\vus inadvertent; 

(2) Establishes that the use of the 
markings is authorized; and 

(3) Relieves the Government of 
liability with respect to the technical 
dat&j 

X J) Unjustified markings. If the 
contracting officer believes that 
restrictive markings are not justified, the 
contracting officer will follow the 
procedures in 227.473-4 and the clause 
at 252.227-7037. 

(e) Non-conforming markings . If 
technical data which the contractor is 
authorized by the contract to furnish 
with restrictive markings is received 
with non-conforming markings, the 
technical data shall be used according 
to the proper restriction, and the 
contractor shall be required to correct 
the markings to conform with the 
contract. Copyright notices which 
conform to the requirement in 17 U.S.C. 

401 and 402 are not considered 
restrictive markings. If the contractor 
fails to correct the markings within 60 
days after notice. Government personnel 
may correct the markings at the 
contractor's expense, notify the 
contractor in writing, and thereafter may 
use the technical data accordingly. 

227.473-4 Validation of restrictive 
markings on technical data. 

(a) General The clause at 252.227- 
7037 sets forth rights and procedures 
pertaining to the validation of restrictive 
markings asserted by contractors and 
subcontractors on deliverable technical 
data and shall be included in all 
solicitations and contracts which 
require the delivery of technical data. 

The Govemment ^houl d review the 
validity of anyUsserted restriction on 
technical data deliverable under a 
contract. This review should be 
accomplished before acceptance of the 
technical data, but no later than three 
years after final payment or three years 
after delivery of the technical data to 
the Government whichever is later. The 
contracting officer may challenge 
restrictive markings if there are 
reasonable grounds to question their 
validity but only if the three-year period 
has not expired. However, the 
Government may challenge a restrictive 
marking at any time if the technical data 

(1) is publicly available; (2) has been 
furnished to the United States without 
restriction; or (3) has been otherwise 
made available without restriction. Only 
the contracting officer’s final decision 
resolving a formal challenge constitutes^ 
“validation" as addressed in 10 U.S.C. 


t - 


asserted restriction does not constitute 
“validation". 

(b) Prechallenge request for 
information. (1) Prior to making a 
written determination to challenge, the 
contracting officer must request the 
contractor or subcontractor to furnish 
information explaining the basis for any 
asserted restriction. If this information is 
incomplete, additional justification 
should be requested The contracting 
officer should provide a reasonable time 
for submission of the required data. 

(2) The contracting officer should 
request advice from the cognizant 
Government activity having interest in 
the validity of the markings. 

(3) If the contracting officer, after 
reviewing all available information, 
determines that reasonable grounds 
exist to question the current validity of a 
restrictive marking, and that continued 
adherence to the marking would make 
subsequent competition impracticable or 
if the contractor or subcontractor fails to 
| respond to the prechallenge request 

' within a reasonable period the 
contracting officer shall challenge the 
restriction following the procedures in 
the clause at 252.227-7037. 


2321. A decision by the Government not I 
to challenge a restrictive marking or / 

/ 

/ 


227.473-5 Remedies f or noncomplying 
technical data. 

(a) When data does not comply with 
the contract, the contracting officer 
should consider all remedies. These 
remedies include reduction of progress 
payments, withholding final payment, 
contract termination, and a reduction in 
contract price or fee. 

(b) The clause at 252.227-7030. 
Technical Data — Withholding of 
Payment, is designed to assure timely 
delivery of technical data and shall be 
included in solicitations and contracts 
requiring delivery of technical data. 
Unless die contract specifies a lesser 
withholding limit the clause permits 
withholding up to 10 percent of the 
contract price. The contracting officer 
shall determine the amount to be 
withheld after considering the estimated 
value of the technical data to the 
Government Payment shall not be 
withheld when non-delivery results from 
causes beyond the control and without 
the fault or negligence of the contractor.. 

(c) If delivery of technical data is 
required, the clause at 252.227-7036, 
Certification of Technical Data 
Conformity, shall be included in 
solicitations and any resultant contract. 

227.473-6 ( Reserved 1 

227.474 (Reserved) 

227.475 Other procedures. 


227.475-1 Oats requirements. 

(a) The clause at 252.227-7031. Data 
Requirements, shall be included in all 
solicitations and contracts, except that 
the clause need not be included in— 

(1) Any contract or order less than 
$25,000; 

(2) Any contract awarded to a 
contractor outside the United States, 
except those awarded under Subpart 
225 . 71 . Canadian Purchases; 

(3) Any research or exploratory 
development contract when reports are ' 
the only deliverable item(s); 

(4) Any service contract, when the 
contracting officer determines that the 
use of the DD Form 1423 is impractical; 

(5) Any contract under which 
construction and architectural drawings 
and specifications are the only 
deliverable items; 

(6) Any contract for commercial items 
when the only deliverable data is such 
an item, or would be packaged or 
furnished with such items in accordance 
with customary trade practices; or 

(7) Any contract for items containing 
potentially dangerous material requiring 
controls to assure adequate safety, 
when the only deliverable data is the 
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Materials Safety Data Sheet (MSDS) 
required by the clause at FAR 5 2 223 -3. 

(b) The clause at 252.227-7031, Data 
Requirements, states that the contractor 
is required to deliver only data listed on 
the DD Form 1423 and data deliverable 
under clauses prescribed in the FAR and 
DFARS^dkU. x. rU ££<_ 

l = 

227.475-2 Deferred delivery arid deferred 
ordering. 

(a) General Technical data and 
computer software is expensive to 
prepare, maintain and update. By 
delaying the delivery of technical data 
or software until needed, storage 
requirements are reduced and the 
probability of using obsolete technical 
data and computer software is 
decreased. Purchase of technical data 
and computer software which may 
become obsolete because of hardware 
changes is also minimized. 

(b) Deferred delivery . When the 
contract requires delivery of technical 
data or computer software, but does not 
contain a time for delivery, the clause at 
252.227-7026 "Deferred Delivery of 
Technical Data and Computer 
Software", shall be included in the 
contract. The clause permits the 
contracting officer to require the 
delivery of data identified as "deferred 
delivery" data at any time until two 
years after acceptance by the 
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227.478- 2 Acquisition and use of plans, 
specifications, and drawings. 

(a) A cchitectucal designs and data 
clauses for architect-engineer or 
construction contracts — (1) Plans and 
specifications and as-built drawings, (i) 
Except as provided in (a)(l)(ii) below, 
use the clause at 252.227-7022, 
Government Rights (Unlimited), in 
solicitations and contracts for architect- 
engineer services and for construction 
involving architect-engineer services. 

(ii) When the purpose of a contract for 
architect-engineer services or for 
. construction involving architect- 
engineer services is to obtain a unique 
architectural design of a building, a 
monument or construction of similar 
nature, which for artistic, aesthetic or 
other special reasons the Government 
does not want duplicated, the 
Government may acquire exclusive 
control of the data pertaining to design 
by including the clause at 252.227-7023, 
Drawings and Other Data to Become 
Property of Government, in solicitations 
and contracts. 

(2) Shop dra wings for construction. 

The Government shall obtain unlimited 
- rights in shop drawings for construction. 
In solicitations and contracts calling for 
delivery of shop drawings, include the 
clause at 252.227-7033, Rights in Shop 
Drawings. . s Y.YYY.*Y“ Y-j. o 

227.478- 3 Contracts for construction 
supplies and research and development 

Y work../ '• ■ ^ 

The provisions and clauses required 
by this section shall not be used when - 
the acquisition is limited to either (a) 
construction supplies or materials, (b) 

^ experimental, developmental, or • 
research work, or test and evaluation 
studies of structures, equipment, 
c processes, or materials for use in 
r: construction; or r (c) both, v ; 


227.478-4. ' . (Reserved J V, 


227.478-5 Approval of restricted dasigna. 

The clause at 252.227-7024. Notice and 
" Approval of Restricted Designs, may be . 

included in architect-engineer contracts : - 
r to permit the Government to make ey 
, informed decisions, concerning , 
v noncompetitive aspects of the design . ;v v 

* ftw :-k .I v- I [ •" 

. v 227.479 .Small Business Innovative 
Y Research Program (SBIR Program). ; - 

— ^ (a) Public Law 97-219, “Small " YY- 

Business Innovation Developnent Act of 
1982“, requires the Department of 
Defense to establish a Small Business ; 
Innovation Research Program (SBIR 
Program). Small Business 
Administration (SBA) Policy Directive 


No. 65-01 provides guidance on the 
program. 

(b) (1) Data and computer software 
generated under an SBIR program 
contract shall not be disclosed outside 
the Government for two years after 
contract completion, except — 

(1) When necessary for program v 

evaluation, or ^ 

(ii) When the contractor cc^Tsents in/ 
writing to additional disclosure. / 

(2) Upon expiration of the period of 
non-disclosure, the Government shall 
have a nonexclusive, worldwide, 
royalty-free license in technical data 
and computer software for Government 
use. 

(c) Copyrights in technical data and 
computer software generated under an 
SBIR program contract shall, when 
agreed to in writing by the contracting 
officer, be owned by the contractor. The 
Government should obtain a royalty- 
free license under any copyright. Each 
publication of copyrighted material 
should contain an appropriate 
acknowledgment and disclaimer 
statement. ~ .. . .a •- 

(d) The clause at 252.227-7013, Rights 
in Technical Data and Computer 
Software, with its Alternate II, shall be 
included in all contracts awarded under 
the SBIR Program which require delivery 
of technical data or computer software. 

277.480 Copyrights, 

(a) In general, the copyright law gives 
' an owner of copyright the exclusive 
rights to— 

I (l) Reproduce the copyrighted work; 

(2) Prepare derivative works; 

(3) Distribute copies or phonorecords 

to the public; '" " Y YY;|Y 

, , (4) Perform the copyrighted work 
publicly;, and.'; YYY.„ ,*Y ... Y , V a ■ c ' 
. ... (5) Display ilie copyrighted work 
publicly.,- f k: . 'V.<* my* ?r< r 
. ..-.r (bjWVftyjmaterial that is protected 
under th^copyright law is not in the 
public domain, even though it may have 
been published. Acts inconsistent with > 
the rights in (a) above may not be 
exercised without a license from the :v. 

; copyright owner. • r Y,Y* ♦ 

rj ;7 (c) Department of Defense policy ^ 
allows the contractor to copyright any 
! . work of authorship first prepared. , , # . 

produced, originated, developed, or 
•generated under- a contract, unless the 
-work is designated a “special work 4 ’. If 
, the work is a special work, the • ; ‘ . 

Government retains ownership and / 
control of the work. The contractor may 
not assert any rights or claim to 
copyright in special works. The 
contractor is required to grant to the 
Government and authorize the 


Government to grant to others a 
nonexclusive, paid-up, worldwide 
license for Government purposes in any 
work of authorship (other than a 
"special work 44 ) first prepared, 
produced, originated, developed, or 
generated under the contract. 

(d) The clause at 252.227-7013, Rights 
in Technical Data and Computer 
Software, requires the contractor to 
grant the Government and authorizes 
the Government to grant to others a 
nonexclusive, paid-up. worldwide 
license for Government purposes, under 
any copyright owned by the contractor 

in any technical data or computer __ 
software prepared for or acquired by the 
Government under the contract. The 
clause at 252.227-7020. Rights in Data— 
Special Works, requires that any work 
first produced ini)ie performance of the 
contract becomejjme sole property of the 
Government, and the contractor agrees 
not to assert any rights or establish any 
claim to copyright in such work. This 
clause requires that the contractor grant 
to the Government and authorize the 
Government to grant to others a 
nonexclusive, paid-up, worldwide 
license for Government purposes in any 
portion of a work which is not first 
produced in the performance of the 
contract but in which copyright is 
owned by the contractor and which is 
incorporated in the work furnished 
under the contract. - 7 ' 
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(e) The clauses at 252.227-7013 and 
252.227-7020 provide that, unless written 
approval of the contracting officer is 
obtained, the contractor agrees not to 
include in any work prepared, produced, 
originated, developed, generated or 

Y acquired under, the contract; any work 

Y of authorship in which copyright is not 
owned by the contractor without 
acquiring for the Government and those 
acting by or on behalf of the ; ; ’ " 
Government a nonexclusive, paid-up, 
worldwide license for Government 

‘ . purposes in the copyrighted work. 

227.48 1 Acquisition of lights in computer ^ 


* 0 ! tw 8 r *\ TE XT. vS MI 

227.462 ' [Reserved] 


• i 


/•r- 


* u . 


!Kjv.ro-' 4 iU":yc 


PART 252— SOLICITATION 
PROVISIONS AND CONTRACT 

‘ 3: Sections 252.227-7013. 252.227-7018 
through 252.227-7024. 252.227-7028 
through 252.227-7037 are revised; 
sections 252.227-7016. 252.227-7017 and 
252.227-7025 are removed and.reserved; 
and section 252.227-7038 is added to 
read as follows: - 
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means that technical data or computer 
software has not been released to the public 
or furnished to others without restriction on 
further use or disclosure. Delivery of other 
than unlimited rights technical data or 
computer software to or for the Government 
under the contract does nob in itself, 
constitute release to the public. 

(b) Rights in Technical Data — (1) 

Unlimited Rights. Unless otherwise agreed in 
writing, the Government is entitled to and 
wilt receive unlimited rights in: 

(1) Technical data pertaining to an item, 
component, or process which has been or will 
be developed exclusively with Government 
funds: 

(ii) Technical data resulting directly from 
performance of experimental, developmental, 
or research work which was specified as an 
element of performance under this or any 
other Government contract or subcontract; 

(iii) Form. fit. and function data pertaining 
to items, components, or processes prepared 
or required to be delivered under this or any 
other Government contract or subcontract; 

(iv) Manuals or instructional materials 
(other than detailed manufacturing or process 
data) prepared or required to be delivered 
under this or any other contract or any 
subcontract hereunder necessary for 
installation, operation, maintenance, or 
training purposes: 

(v) Technical data prepared or required to 
be delivered under this or any other 
Government contract or subcontract and 
constituting corrections or changes to 
Government-furnished data or computer 
software; 

(vi) Technical data which is otherwise 
publicly available, or has been released or 
disclosed by the Contractor or subcontractor, 
without restriction on further release or 
disclosure; 

(vii) Technical data in which the 
Government has obtained unlimited rights as 
a result of negotiations; 

(viii) Technical data previously delivered 
subject to either GPLR or limited rights and 
the restrictive condition has expired; and 

(ix) Technical data delivered under the 
contract, which at the time of delivery, are 
not identified in the listing required by 
paragraph (k) of this clause. 

(2) Government Purpose License Rights. 

The Government shall have Government 
purpose license rights (GPLR) in technical 
data which the parties have agreed will be 
furnished with GPLR. The Government may 
disclose or provide GPLR data to a person or 
corporation that has executed the Standard 
Non-Disclosure Agreement. Thi9 agreement 
establishes the third party beneficiary status 
of the Contractor identified in the GPLR 
legend. If the recipient of GPLR data has 
excecuted the Standard Non-Disclosure 

! Agreement, the Contractor shall have no 
claim or right of action against the 
. Government for damages related to misuse or 
unauthorized disclosure of the data. GPLR 
; shall be effective, during the time period 
’ specified in the contract, only when the 
portion or portions of each piece of data 
; subject to such rights are identified (for 
: example, by circling, underscoring, or a note), 
1 and are marked with the legend below 
; containing: 

(i) The number of the prime contract under 
which the technical data is to be delivered; 
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(ii) The name of the Contractor and/or any 
subcontractor asserting Government purpose 
license rights; and 

(iii) The date when the data will be subject 
to unlimited rights. 

Government Purpose License Rights Legend 

Contract No. 

Contractor: 


Government purpose license rights shall be 
effective until 


(insert date certain) 

thereafter, the Government purpose license 
rights will expire and the Government shall 
have unlimited rights in the technical data. 

The restrictions governing use of technical 
data marked with this legend are set forth in 
the definition of ‘‘Government Purpose 
License Rights” in paragraph (a)(14) above. 
This legend, together with the indications of 
the portions of this data which are subject to 
Government purpose license rights, shall be 
included on any reproduction hereof which 
includes any part of the portions subject to 
such limitations. 

(3) Limited Rights. Unless otherwise 
agreed, the Government shall have limited 
rights in: 

(i) Technical data pertaining to items, 
components, processes or computer software 
developed exclusively at private expense, 
except for data in the categories in (a)(1) 
above; 

(ii) Technical data that the parties have 
agreed will be subject to limited rights for a 
specified period of time; and , 

(iii) Technical data listed or described in a 
license agreement made a part of the contract 
and subject to conditions other than those 
described in the definitions of limited rights. 
Notwithstanding any contrary provision in 
the license agreement, the Government shall 
have the rights included in the definition of 
“limited rights” in paragraph (a)(15) above. 

Limited rights will remain in effect 90 long 
as the technical data remains unpublished 
and provided that only the portions of each 
piece of data subject to limited rights are 
identified (for example, by circling, 
underscoring, or a note), and the piece of 
data is marked with the legend below 
containing: 

(A) The number of the prime contract under 
which the technical data is to be delivered; 
and 

(B) The name of the Contractor and/or any 
subcontractor asserting limited rights. 

(C) The date the data will be subject to 
unlimited rights (if applicable). 

Limited Rights Legend 

Contract No. 

Contractor 


(For technical data which the parties have 
agreed will be subject to limited rights for a 
specified time period, insert the agreed upon 
date. If the limited rights are not subject to an 
expiration date, so indicate). 

Limited rights shall be effective until 


(insert date certain) 
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thereafter the limited rights will expire and 
the Government shall have unlimited rights in 
the technical data. 

The restrictions governing the use and 
disclosure of technical data marked with this 
legend are set forth in the definition of 
"limited rights'* in paragraph (a)(15) above. 

(For technical data which the parties have 
agreed will be subject to rights other than 
those described in the definitions of limited 
rights or GPLR in paragraphs (a)(15) and 
(a)(14) above, insert the following statement: 

In addition to the minimum rights 
described in the definition of limited rights in 
DFARS clause at 252.227-7013. the 
Government shall have the rights described 
in the license or agreement made a part of 

Contract No 

This legend, together with the indications of 
the portions of this data which are subject to 
limited rights, shall be included on any 
reproduction hereof which includes any part 
of the portions subject to such limitations. 

This technical data will remain subject to 
limited rights only so long as it remains 
“unpublished” as defined in paragraph (a) 
above. 

(c) Rights in Computer Software — (1) 
Restricted Rights, (i) The Government shall 
have restricted rights in computer software, 
listed or described in a license agreement 
made a part of this contract, which the 
parties have agreed will be furnished with 
restricted rights. Notwithstanding any 
contrary provision in any such license 
agreement, the Government shall have the 
rights included in the definition of “restricted 
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rights” in paragraph (a)(17) above. Unless the 
computer software is marked by the 
Contractor with the following legend: 

Restricted Rights Legend 

Use, duplication or disclosure is subject to 

restrictions stated in Contract No 

with (Name of Contractor) 

and the related computer software 
documentation includes a prominent 
statement of the restrictions applicable to the 
computer software, the Government shall 
have unlimited rights in the software. The 
Contractor may not place any legend on 
computer software restricting the 
Government's rights in such software.unless 
the restrictions are set forth in a license 
agreement made a part of this contract prior 
to the delivery date of the software. Failure of 
the Contractor to apply a restricted rights 
legend to the computer software shall relieve 
the Government of liability with respect to 
the unmarked software. 

(ii) Notwithstanding subparagraph (c)(l)(i) 
above, commercial computer software and 
related documentation developed at private 
expense and not in public domain may be 
marked with the following Legend: 

Restricted Rights Legend 

Use* duplication, or disclosure by the 
Government is subject to restrictions as set 
forth in subparagraph (c)(l)(ii) of the Rights 
in Technical Data and Computer Software 
clause at DFARS 252.227-7013. 

(Name of Contractor and Address) 

When acquired by the Government. 
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desires exclusive rights to commercialize, 
with Government approval. 

(2) With respect to each item, component, 
process, or computer software identified in 

(j)(l)(ii) above, the Contractor shall also 
notify the Contracting Officer of the total 
development cost known to the Contractor of 
the item, component, process, or computer 
software and the percentage of the total 
development cost known to the Contractor 
which was contributed by the Contractor. 

(3) Such notification is not required with 
respect to items, components, processes or 
computer software for which such notice was 
given pursuant to preaward notification of 
rights in technical data in connection with 
this contract. 

(4) Such notification shall be accompanied 
by the appropriate listing and certification 
required by the clause at DFARS 252.227- 
7036. 

(k) Identification of restrictions on 
Government rights. Technical data and 
computer software shall not be tendered to 
the Government with other than unlimited 
rights, unless the technical data or computer 
software are contained in a listing made part 
of this contract This listing is intended to 
facilitate acceptance of the technical data 
and computer software by the Government 
and does not change, waive, or otherwise 
modify the rights or obligations of the parties 
under the clause at DFARS 252.227-7037. As 
a minimum, this listing must — 

(l) Identify the items, components, 
processes, or computer software to which the 
restrictions on the Government apply; 

(2) Identify or describe the technical data 
or computer software subject to other than 
unlimited rights: and 

(3) Identify or describe, as appropriate, the 
category or categories of Government rights, 
the agreed-to time limitations, or any special 
restrictions on the use of disclosure of the 
technical data or computer software. 

(l) Postaward Negotiation — Disputes. If. 
after exhausting all reasonable efforts, the 
parties fail to agree on the apportionment of 
the rights in technical data furnished under 
this contract by the date established in the 
contract for agreement, or within any 
extension established by the Contracting 
Officer, then the Contracting Officer may 
establish the respective data rights of the 
parties, subject to Contractor appeal as 
provided in the Disputes clause. In any event, 
the Contractor shall proceed with completion 
of the contract. 

(End of clause) 

Alternate I (APR 1988) 

As prescribed at 227.475-6, add the 
following paragraph to the basic clause: 

(m) Publication for sale. If, prior to 
publication for sale by the Government and 
within the period designated in the contract 
or task order, but in no event later than 
twenty-four (24) months after delivery of such 
data, the Contractor publishes for sale any 
data (1) designated in the contract as being 
subject to thisj paragraph and (2) delivered 
under this contract, and promptly notifies the 
Contracting Officer of these publications, the . 
Government shall not publish such data for 
sale or authorize others to do so. This 
limitation on the Government’s right to 
publish for sale any such data so published 
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by the Contractor shall continue as long as 
the data is protected as a published work 
under the copyright law of the United States 
and is reasonably available to the public for 
purchase. Any such publication shall include 
a notice identifying this contract and 
recognizing the license rights of the 
Government under this clause. As to all such 
data not so published by the Contractor, this 
paragraph shall be of no force or effect. 

Alternate II (APR 1988) 

As prescribed at 227.479(d). substitute the 
following paragraphs (b) and (c) for the 
existing paragraphs (b) and (c) in the basic 
clause. 

(b) Rights in Technical Data — (1) 

Unlimited Rights. The Government is entitled 
to and will receive unlimited rights in: 

(1) Form, fit, and function data pertaining to 
items, components, or processes prepared or 
required to be delivered under this or any 
other Government contract or subcontract; 

(ii) Manuals or instructional materials 
(other than detailed manufacturing or process 
data) prepared or required to be delivered 
under this or any other contract or any 
subcontract hereunder necessary for 
installation, operation, maintenance, or 
training purposes; 

(iii) Technical data prepared or required to 
be delivered under this or any other 
Government contract or subcontract and 
constituting corrections or changes to 
Government-furnished data; and 

(iv) Technical data which is otherwise 
publicly available, or has been released or 
disclosed by the contractor or subcontractor, 
without restriction on further release or 
disclosure. 

(2) Limited Rights. The Government shall 
have limited rights in: 

(i) Unpublished technical data pertaining to 
items, components or processes developed 
exclusively at private expense, and 
unpublished computer software 
documentation related to computer software 
, that is acquired with restricted rights, other 
than such data included in (b)(1) above. 
Limited rights shall be effective provided that 
only the portion or portions of each piece of 
data to which limited rights are to be 
asserted are identified (for example, by 
circling, underscoring, or a note), and that the 
piece of data is marked with the legend 
below containing: 

(A) The number of the prime contract under 
which the technical data is to be delivered: 
and 

(B) The name of the Contractor and/or any 
subcontractor asserting limited rights. 

Limited Rights Legend 

Contract No. 

1 Contractor 


The restrictions governing the use of 
technical data marked with this legend are 
set forth in the definition of “Limited Rights” 
in DFARS clause at 252.227-7013. This legend, 
together with the indications of the portions 
of this data, shall be included on any 
1 reproduction hereof which includes any part 
of the portions subject to limited rights. The 
limited rights legend shall be honored only as 
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long as the data continues to meet the 
definition of limited rights. 

(3) Government Purpose License Rights. 

For a period of two (2) years (or such other 
period as may be authorized by the 
Contracting Officer for good cause shown) 
after the delivery and acceptance of the last 
deliverable item under the contract, the 
Government shall have limited rights and. 
after the expiration of the two-year period, 
shall have Government purpose license rights 
in any technical data prepared or required to 
; be delivered under this contract or 
subcontract hereunder, which is not 
I otherwise subject to unlimited or limited 
rights pursuant to subparagraph (b)(1) or 
(b)(2) above. The Government shall not be 
j liable for unauthorized use or disclosure of 
the data by third parties. Government 
Purpose License Rights shall be effective 
provided that only the portion or portions of 
each piece of data to which such rights are to 
be asserted are identified (for example, by 
1 circling, underscoring, or a note), and that the 
piece of data is marked with the legend 
I below: 

(A) The number of the prime contract under 
which the technics ljdata is to be delivered: 
and 

, (B) The name of the contractor and/or any 

: subcontractor asserting Government Purpose 
License Rights. 

Government Purpose License Rights (SBIR 
Program) 

Contract No. 

Contractor 

10793 

For a period of two (2) years after delivery 
and acceptance of the last deliverable item 
under the above contract this technical data 
shall be subject to the restrictions contained 
in the definition of “Limited Rights" in 
DFARS clause at 252.227-7013. After the two- 
year period, the data shall be subject to the 
restrictions contained in the definition of 
“Government Purpose License Rights" in 
DFARS clause at 252.227-7013. The 
Government assumes no liability for 
unauthorized use or disclosure by others. 

This legend, together with the indications of 
the portions of the data which are subject to 
such limitations, shall be included on any 
reproduction hereof which contains any 
portions subject to such limitations and shall 
be honored only as long as the data continues 
to meet the definition on Government 
purpose license rights. 

(c) Rights in Computer Software — (1) 
Restricted Rights, (i) The Government shall 
have restricted rights in computer software, 
listed or described in a license agreement 
made a part of this contract, which the 
parties have agreed will be furnished with 
restricted rights. Notwithstanding any 
contrary provision in any such license 
agreement, the Government shall have the 
rights included in the definition of “restricted 
rights" in paragraph (a]tl7) above. Unless the 
computer software is marked by the 
Contractor with the following legend: 

Restricted Rights Legend 

Use. duplication or disclosure is subject to 
restrictions stated in Contract No. 


Rights in Data — Special Works (MAR 1979) 

(a) The term “works” as used herein 
includes literary, musical, and dramatic 
works; pantomimes and choreographic 
works; pictorial, graphic, and sculptural 
works; motion pictures and other audiovisual 
works; sound recordings; and works of 
similar nature. The term does not include 

. financial reports, cost analyses, and other 
information incidental to contract 
administration. 

(b) All works first produced in the 
performance of this contract shall be the sole 
property of the Government, which shall be 
considered the “person for whom the work 
was prepared” for the purpose of authorship 
in any copyrightable work under 17 U.S.C. 
201(b), and the Government shall own all of 
the rights comprised in the copyright. The 
Contractor agrees not to assert or authorize 
others to assert any rights, or establish any 
claim to copyright, in such works. The 
Contractor, unless directed to the contrary by 
the Contracting Officer, shall place on any 
such works delivered under this contract the 
following notice: 

© ( Year date of delivery) United States 
Government as represented by the Secretary 
of (department). All rights reserved. 

In the case of a phonorecord, the © will be 
replaced by P. 

(c) Except as otherwise provided in this 

contract, the Contractor hereby grants to the 
Government a nonexclusive, paid-up license 
throughout the world (1) to reproduce in 
copies or phonorecords, to prepare derivative 
works, to distribute copies or phonorecords, 
and to perform or display publicly any 
portion of a work which is not first produced 
in the performance of this contract but in 
which copyright is owned by the Contractor 
and which is incorporated in the work 
furnished under this contract, and (2) to 
authorize others to do so for Government 
purposes. .... ? ; >. 

(d) Unless written approval of the . 
Contracting Officer is obtained, the - 
Contractor shall not include in any works 

,, prepared for or delivered to the Government 
under this contract any works of authorship 
, in which copyright is not owned by the 
Contractor or the Government without ; 
, acquiring for the Government any rights 
necessary to perfect a license of the scope set 
, forth in paragraph (c) above. . 

'J. . (e) The Contractor shall indemnify and 
save and hold harmless the Government, and 
. its officers, agents and employees acting for 
the Government, against any liability, 
/.including costs and expenses. (1) for violation 
of proprietary rights, copyrights, or rights of , 

. , privacy or publicity, arising out of the 
.. creation, delivery, or use of any works 
furnished under this contract, or (2) based 
,. r .’upon any libelous or other unlawful matter 
/ contained in such works. ; ,v. H** 

(f) Nothing contained in this clause shall ^ 
... imply a license to the Government under any 

patent, or be construed as affecting the scope 
of any license of other right otherwise 
granted to the Government under any patent. 

(g) Paragraphs (c) and (d) above are not 
applicable to material furnished to the 
Contractor by the Government and 
incorporated in the work furnished under the 
contract; Provided, such incorporated 
material is identified by the Contractor at the 


time of delivery of such work. 

(End of clause) 

252.227- 7021 Rights In data— existing 
works. 

As prescribed at 227.477(b), insert the 
following clause: 

Rights In Data — Existing Works (MAR 1979) 

(a) The term “works" as used herein 
includes literary, musical, and dramatic 
works; pantomimes and choreographic 
works; pictorial, graphic and sculptural 
works; motion pictures and other audiovisual 
works; sound recordings; and works of a 
similar nature. The term does not include 
financial reports, cost analyses, and other 
information incidental to contract 
administration. 

(b) Except as otherwise provided in this 
contract, the Contractor hereby grants to the 
Government a nonexclusive, paid-up license 
throughout the world (1) to distribute, 
perform publicly, and display publicly the 
works called for under this contract and (2) to 
authorize others to do so for Government 
purposes. 

(c) The Contractor shall indemnify and 
save and hold harmless the Government, and 
its officers, agents, and employees acting for 
the Government, against any liability. 

Including costs and expenses. (1) for violation 
of proprietary rights, copyrights, or rights of 
privacy or publicity arising out of the 
creation, delivery, or use. of any works 
furnished under this contract, or (2) based 
upon any libelous or other unlawful matt**- 
contained in same works. , ^ 

(End of clause) 

252.227- 7022 Government rights 
(unlimited). 

As prescribed at 227.478— 2(a)(l)(i), 
insert the following clause: , 

Government Rights (Unlimited) (MAR 1979) 

The Government shall have unlimited 
rights, in all drawings, designs, specifications, 
notes and other works developed in the 
performance of this contract, including the 
■ 4 right to use same on any other Government : 
design or construction without additional 
. j compensation to the Contractor. The 

Contractor hereby grants to the Government 
a paid-up license throughout the world to all 
such works to which he may assert or 
establish any claim under design patent or 
copyright laws. The Contractor for a period of 
three (3) years after completion of the project 
Af; agrees to furnish the original or copies of all 
i. such works on the request of the Contracting 
Officer; ?, .*• J W - : i • > . r; 

‘ (End of clause) v / * K;? * v r ‘ 

.7.;- tSfr'M; ' V A/b uvvl, , •. 

252.227- 7023 Drawings and other data to 

<c * become property of Government - • ; ■ - P 

As prescribed at 227.478^2(a)(l)(ii), T 
insert the following clause: 

Drawings and Other Data to Become Property 
of Government (MAR 1979) 

All designs, drawings, specifications, notes 
and other works developed in the 
performance of this contract shall become the 
sole property of the Government and may be 
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used on any other design or construction 
without additional compensation to the 
Contractor. The Government shall be 
considered the “person for whom the work 
was prepared” for the purpose of authorship 
in any copyrightable work under 17 U.S.C. 
201(b). With respect thereto, the Contractor 
agrees not to assert or authorize others to 
assert any rights nor establish any claim 
under the design patent or copyright laws. 
The Contractor for a period of three (3) years 
after completion of the project agrees to 
: furnish all retained works on the request of 
the Contracting Officer. Unless otherwise 
provided in this contract, the Contractor shall 
have the right to retain copies of all works 
! beyond such period. 

(End of clause) 

252.227-7024 Notice and approval of 
restricted designs. 


As prescribed at 227.478-5, insert the 
following clause: 


Notice and Approval of Restricted Designs 
(APR 1964) 

In the performance of this contract, the 
Contractor shall, to the extent practicable, ♦ 
make maximum use of structures, machines, 
products, materials, construction methods, 
and equipment that are readily available 
through Government or competitive 
commercial channels, or through standard or 
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proven production techniques, methods, and 
processes. Unless approved by the 
Contracting Officer, the Contractor shall not 
produce a design or specification that 
requires in this construction work the use of 
structures, products, materials, construction 
equipment, or processes that are known by 
the Contractor to be available only from a 
sole source. The Contractor shall promptly 
report any such design or specification to the 
Contracting Officer and give the reason why » 
it is considered necessary to so restrict the 
design or specification. 

(End of clause) 

252.227-7025 (Reserved] -ba^Te^ 


252.227-7026 Deferred delivery of 
technical data or computer software. 

As prescribed at 227.475-2{b), insert 
the following clause: 


Deferred Delivery of Technical Data or 
Computer Software (APR 1988) 

The Government shall have the right to 
require, at any time during the performance 
of this contract, within two (2) years after 
either acceptance of all items (other than 
V data or computer software) to be delivered 
under this contract or termination of this 
, contract, whichever is later, delivery of any 
.... technical data or computer software item 
identified in this contract as “deferred 
delivery” data or computer software. The 
obligation to furnish such technical data 
required to be prepared by a subcontractor 
and pertaining to an item obtained from him 
shall expire two (2) years after the date 
Contractor accepts the last delivery of that 
item from that subcontractor for use in 
performing this contract 
(End of clause) 
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assertion. Offerors will furnish, at the written 
request of the Contracting Officer, evidence 
to support any such assertion. Such 
notification shall be accompanied by the 
appropriate certification at DFARS 252.227- 
7038. 

(End of provision) 

252.227-7036 Certification of technical 
data conformity. 

As prescribed at 227.473-5, insert the 
following clause: 

Certification of Technical Data Conformity 
(MAY 1987) 

(a) All technical data delivered under this 
contract shall be accompanied by the 
following written certification: 

The Contractor. hereby 

certifies that, to the best of its knowledge and 
belief, the technical data delivered herewith 

under Contract No. is complete, 

accurate, and complies with all requirements 
of the contract. 

Date — 

Name and Title of Certifying Official 

This written certification shall be dated and 
the certifying official (identified by name and 
title) shall be duly authorized to bind the 
Contractor by the certification. 

(b) The Contractor shall identify, by name 
and title, each individual (official) authorized 
by the Contractor to certify in writing that the 
technical data is complete, accurate, and 
complies with all requirements of the 
contract. The Contractor hereby authorizes 
direct contact with the authorized individual 
responsible for certification of technical data. 
The authorized individual shall be familiar 
with the Contractor’s technical data 
conformity procedures and their application 
to the technical data to be certified and 
delivered. 

(c) Technical data delivered under this 
contract may be subject to reviews by the 
Government during preparation and prior to 
acceptance. Technical data is also subject to 
reviews by the Government subsequent to 
acceptance. Such reviews may be conducted 
as a function ancillary to other reviews, such 
as in-process reviews or configuration audit 
reviews. 

(End of clause) 

252.227- 7037 Validation of restrictive 
markings on technical data. 

As prescribed in 227.473-4(a) insert 
the following clause: 

Validation of Restrictive Markings on 
Technical Data (APR 1988) 

(a) Definitions. The terms used in this 
clause are defined in the clause at DFARS 

252.227- 7013 of the Department of Defense 
Federal Acquisition Regulation Supplement 
(DFARS). 

(li) justification. The Contractor or 
subcontractor at any tier is responsible for 
maintaining records sufficient to justify the 
validity of its markings that impose 
restrictions on the Government and others to 
use. duplicate, or disclose technical data ' 
delivered or required to be delivered under 
the contract or subcontract, and shall be : 
prepared to furnish to the Contracting Officer 
a written justification for such restrictive • 
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markings in response to a challenge under 
paragraph (d) below. 

(c) Prechallenge Request for Information. 

(1) The Contracting Officer may request the 
Contractor or subcontractor to furnish a 
written explanation for any restriction 
asserted by the Contractor or subcontractor 
on the right of the United States or others to 
use technical data. If, upon review of the 
explanation submitted, the Contracting 
Officer remains unable to ascertain the basis 
of the restrictive marking, the Contracting 
Officer may further request the Contractor or 
subcontractor to furnish additional 
information in the records of. or otherwise in 
the possession of or reasonably available to, 
the Contractor or subcontractor to justify the 
validity of any restrictive marking on 
technical data delivered or to be delivered 
under the contract or subcontract (e.g., a 
statement of facts accompanied with 
supporting documentation). The Contractor or 
subcontractor shall submit such written data 
as requested by the Contracting Officer 
within the time required or such longer period 
as may be mutually agreed. 

(2) If the Contracting Officer, after 
reviewing the written data furnished 
pursuant to paragraph (c)(1) above, or any 
other available information pertaining to the 
validity of a restrictive marking, determines 
that reasonable grounds exist to question the 
current validity of the marking and that 
continued adherence to the marking would 
make impracticable the subsequent 
competitive acquisition of the item, 
component, or process to which the technical 
data relates, the Contracting Officer shall 
follow the procedures in (d) below. 

(3) If the Contractor or subcontractor fails 
to respond to the Contracting^Officer’s 
request for information under paragraph 
(c)(1) above, and the Contracting Officer 
determines that continued adherence to the 
marking would make impracticable the 
subsequent competitive acquisition of the 

i item, component, or process to which the 
technical data relates, the Contracting Officer 
may challenge the validity of the marking as 
described in paragraph (d) below. 

(d) Challenge. (1) Notwithstanding any 
provision of this contract concerning 
inspection and acceptance, if the Contracting 
! Officer determines that a challenge to the 
restrictive marking is warranted, the 
Contracting Officer 9hall send a written 
challenge notice to the Contractor or 
subcontractor asserting the restrictive 
markings. Such challenge shall: 

(i) State the specific grounds for 

| challenging the asserted restriction; 

(ii) Require a response within sixty (60) 
days justifying and providing sufficient 

; evidence as to the current validity of the 
1 asserted restriction; and 

(iii) State that a DoD Contracting Officer’s 
final decision, issued pursuant to paragraph 
(f) below, sustaining the validity of a 
restrictive marking identical to the asserted 
restriction, within the three-year period 

! preceding the challenge, shall serve as 
justification for the asserted restriction if the 
validated restriction was asserted by the 
same Contractor or subcontractor (or any 
licensee of such Contractor or subcontractor) 
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to which such notice is being provided. 

(iv) State that failure to respond to the 
challenge notice may result in issuance of a 
final decision pursuant to paragraph (e) 
below. 

(2) The Contracting Officer shall extend the 
time for response as appropriate if the 
Contractor or subcontractor submits a 
written request showing the need for 
additional time to prepare a response. 

(3) The Contractor’s or subcontractor's 
written response shall be considered a claim 
within the meaning of the Contract Disputes 
Act of 1978 (41 U.S.C. 601 et seq.), and shall ’ % 

. be certified in the form prescribed by FAR 
33.207. regardless of dollar amount. 

(4) A Contractor or subcontractor receiving 
challenges to the same restrictive markings 
from more than one Contracting Officer shall “ 
notify each Contracting Officer of the 
existence of more than one challenge. The 
notice shall also state which Contracting 
Officer initiated the first in time unanswered ~ 
challenge. The Contracting Officer initiating 

the first in time unanswered challenge after 
consultation with the Contractor or 
; subcontractor and the other Contracting 
Officers, shall formulate and distribute a 
schedule for responding to each of the 
challenge notices to all interested parties. 

The schedule shall afford the Contractor or 
subcontractor an opportunity to respond to 
each challenge notice. All parties will be 
bound by this schedule. 
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(e) Final Decision When Contractor or 
Subcontractor Fails to Respond. Upon a 
failure of a Contractor or subcontractor to 
submit any response to the challenge notice, 
the Contracting Officer will issue a final 
decision to the Contractor or subcontractor in 
accordance with the Disputes clause at FAR 
52.233-1. pertaining to the validity of the 
asserted restriction. This final decision shall 
be issued as soon as possible after the 
expiration of the time period of paragraph 
(d)(l)(ii) or (d)(2) above. Following the 
issuance of the final decision, the Contracting 
Officer will comply with the procedures in 

(f){2)(ii) through (iv) below. 

(f) Final Decision When Contractor or 
Subcontractor Responds. (1) If the 
Contracting Officer determines that the 
Contractor or subcontractor has justified the 
validity of the restrictive marking, the 
Contracting Officer shall issue a final 
decision to the Contractor or subcontractor 
sustaining the validity of the restrictive 
marking, and stating that the Government 
will continue to be bound by the restrictive 
marking. This final decision shall be issued 
within sixty (60) day9 after receipt of the 
Contractor’s or subcontractor’s response to 
the challenge notice, or within such longer 
period that the Contracting Officer has 
notified the Contractor or subcontractor that 
the Government will require. The notification 
of a longer period for issuance of a final 
decision will be made within sixty (60) days 
after receipt of the response to the challenge 
notice. 

(2)(i) If the Contracting Officer determines 
that the validity of the restrictive marking is 
not justified, the Contracting Officer shall 
issue a final decision to the Contractor or 


DEPARTMENT OF THE ARMY 

HEADQUARTERS. US ARMY COMMUNICATIONS-ELECTRONICS COMMAND 
AND FORT MONMOUTH 


REPLY TO 
ATTENTION OF 


FORT MONMOUTH. NEW JERSEY 07703-5000 
May 5, 1988 


Legal Office 


DAR Council 

ATTN: Mr. Charles W. Lloyd 

Executive Secretary 
ODASS ( P ) DARS 
c/o OASD( P&L) (MRS) 

Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

The following comments were sent to the AMC Assistant Command 
Counsel for Intellectual Property Law, Robert P. Gibson, for his 
review. A copy of these comments are being sent' to you for your 
consideration. V 

If I can be of further assistance, please feel free to contact 
' ■ me at ( 2 01 ) ■' 5 3 2-41 1 2 ? or ( Autovon 9 92-411 2 ) ■ 


Sincerely, 



"Assistant Chief Counsel 

for Intellectual Property Law 


Enclosure 


DEPARTMENT OF THE ARMY 

HEADQUARTERS. US ARMY COMMUNICATIONS-ELECTRONICS COMMAND 
AND FORT MONMOUTH 
FORT MONMOUTH. NEW JERSEY 07703-5000 

REPLY TO 
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FROM: Commander, U.S. Army Communications-Electronics Command, ATTN: 

AMSEL-LG-L, S. Kanars, Fort Monmouth, New Jersey 07703 5 May 1988 

FOR: Commander, US Army Materiel Command, ATTN: AMCCC-L, Mr. Robert 
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1. Page 27.4-19 Paragraphs (iv) - Non-Standard License Rights 

This paragraph requires that all licenses wherein non-standard 
license rights are acquired shall not be negotiated unless approved 
by the head of the contracting activity. Non-standard license rights 
are defined as those other than Limited Rights, Unlimited Rights, or 
Government Purpose License Rights. "Limited Rights" is defined on 
page 27.4-5, and with the written permission of the party asserting 
the rights, encompasses a broad range of potential rights to the 
Government in excess of those minimum limited rights obtained by 
operation of the standard data rights clause without the written 
permission of the asserting party. If.it is the intent of paragraph 
(iv) of page 27.4-19 to obtain the permission of the head of the 
contracting activity for all licenses wherein limited rights greater 
than the minimum limited rights set out in the definition on page 
27 . 4-5 are to be obtained, then those minimum limited rights should 
be named and referenced v If , on the other hand , ;;it is the intent of 
the "Non-Standard License Rights" paragraph to categorize as standard 
those limited rights which may be obtained with the written consent 
of the contractor, the paragraph would imply that we could obtain 
less than the minimum limited rights by getting approval at the head 
of the contract ing activity level . This constitutes a significant 
departure from past practice. This area should be clarified. 

If the intention of the regulation was the first set out above, I 
suggest the term "Minimum Limited Rights" be defined as set out in 
Attachment 1 and paragraph (iv) on page 27.4'-19 be changed to state 
that standard licenses are those wherein Unlimited Rights, Government 
Purpose License Rights, 'or Minimum Limited Rights are obtained. The 
approval of the head of contracting activity would be required for 
non-standard license rights, which would be those rights above 
Minimum Limited Rights, and which are not equivalent to Government 
Purpose License Rights, or Unlimited Rights. ■ A deviation from the 
DFARS would still be required for licenses which would grant less 
than Minimum Limited Rights in data. 

One final comment concerns the parenthetical remark in paragraph 
(iv): "(i.e., with time limitations)". Was this intended to be: 

" ( e .g . , with time limitations)"? 
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2 . Page 27 . 4-74 

This paragraph precludes the use of the Rights in the Technical 
Data and Computer Software clause in contracts wherein the use of the 
Existing Works, Special Works, etc. clauses are being used. This 
prohibition should be rephrased to permit the use of differing data 
rights clauses with differing data requirements under the same 
contract. For example, different data might be purchased from 
foreign and domestic sources under the same contract and both the 
basic clause and the foreign acquisition clause would be applicable, 
albeit for different data. 


3. Page 52.227-57 

The Validation of Restrictive Markings on Technical Data clause , 
52.227-7037 , should retain the "clear and convincing evidence", 
standard previously placed on the contractor in establishing that 
restrictive markings are appropriate. This test has clear legal 
precedent while the proposed wording introduces, a great deal of 
uncertainty, both in application and interpretation. 

4. In general, references to "data" which consider that word to be 
plural are annoying. Please adopt the convention that "data" is a 
collective noun which properly takes the singular form of the verb. 

5. Page 27.4-27 


Paragraph (c) Unmarked Technical Data has always appeared in the 
policy section of the DFARS. Shouldn't this policy be implemented 
somewhere in a contract clause? It seems unfair to subject the 
contractor to an inadvertent loss of proprietary rights because he 
may have been unaware of an obscure DFARS policy. Likewise, the 
procedure for obtaining permission to extend this six— month period 
for good cause’ should be Simplified -and clearly set out in one 
place. One has to work through a maze of regulations to learn who 
may grant such an extension. 


FOR THE CHIEF COUNSEL: 


1 Atch 




'SHELDON 7 KANARS 
Assistant Chief Counsel ; 

for intellectual Property Law 
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ATTACHMENT 1 
PROPOSED NEW DEFINITION 


Definition Is 

"Minimum Limited Rights", as used in this clause, means 
rights to use, duplicate, or disclose technical data, in 
whole or in part, by or for the Government, with the express 
limitation that such technical data shall not be: released 
or disclosed outside the Government; used by the Government 
for manufacture, or in the case of computer software 
documentation, for preparing the same or similar computer 
software; or used by party other than the Government, except 
when: 

( i) Release, disclosure, or use is necessary for 
emergency repair or overhaul; provided that the release, 
disclosure, or use outside the Government shall be made 
subject to a prohibition against further use, release, or 
disclosure, and that the party asserting limited rights be 
notified by the contracting officer of such release, 
disclosure, or use; or 

(ii) Release or disclosure to a foreign government 
that is in the interest of the United States and is required 
for evaluational or informational putpose under the 
conditions of (a) above, except that the release or 
disclosure may not include detailed manufacturing or process 
data. 

Definition 2: 

"Minimum Limited Rights", as used in this clause, means 
those limited rights which may be exercised by the Government 
without the permission of the party asserting limited rights. 
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6 uiii 1333 


Mr. Charles W. Lloyd 

Executive Secretary 

DAR Council, ODASD (P&L) (MRS) 

Room 3D 139 
The Pentagon 

Washington, D.C. 20301-3062 

\ 

Dear Mr. Lloyd: • • 

Re: DAR Case 87-303/ 

We have reviewed the referenced case and the DOD revised interim 
technical data rights rule published in the Federal Register (53 
F.R. 43698). As stated in the May 17, 1988 letter (copy attached) 
from the General Counsel of this Department to the General Counsel 
of the Department of Defense, it is our view that these 
regulations do not fully consider and take into consideration the 
provision of Section 1 (b) (6) of Executive Order (E.O.) 12591 
dated April 10, 1987. We believe the correct presumption should 
be that the contractor is allowed to retain rights to any 
softvrare, engineering drawings or other technical data first 
developed during the performance of the contract subject to a 
royalty-free license by or on behalf of the Government. In other 
words the normal situation should be that the Government obtains 
Government Purpose License Rights (GPLR) , without a reversion 
after a specific time limt to unlimited rights, and the contractor 
has all of the other rights. Appropriate non-disclosure pre- 
existing blanket or individual case by case agreements could be 
signed by potential contractors when the Government desires to 
procure items covered by the GPLR and disclose the data outside of 
the Government. 

The concept of providing a GPLR for most situations is supported 
by the cited wording of the Executive Order 12591 and the 
authority provided for by the provisions of 10 U.S.C. 2320(a) 

(2) (G) to the Secretary of Defense. Thus the disposition 
of rights in technical data and computer software that we are. 
supporting would be similar to the disposition of the rights in 
copyrights provided for by 227.480 of your regulations. Our 
position is also supported by the congressional policy and 
objectives in section 200 of title 35-cited as a factor to be 
considered in 10 U.S.C. 2320(a)(2)(E) - whereby in the same 
chapter contractors are permitted to retain title to invention 
subject to a license in the United States (35 U.S.C. 202) . 
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Finally, the complex record keeping and extensive paperwork 
requirements the regulation imposes on all contractors are 
unduly burdensome and should be simplified. 




PERKINS COIE FILE COPY 
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Telephone: (206) 453-6980 


April 18, 1989 


Mr. Jack Townsend 

Chairman, Technical Data Committee 
Department of the Navy 
Office of the General Counsel 
AV Supply Systems Command 
Washington, D.C. 20376 

Dear Mr. Townsend: 

This letter is in reference to the treatment of computer 
software under the Federal Acquisition Regulations related to 
patents, data, and copyrights issued by both the Department of 
Defense (the DFARS) and the civilian agencies (the FARS). It 
is my understanding that your committee is drafting a common 
set of rules to apply to all agencies. The purpose of this 
letter is to call an apparent oversight in both the FARS and 
the DFARS to your attention. 

As you know, under the most recent version of the DFARS, 
the government acquires the following rights in computer 
software: 

(a) unlimited rights in, among other things, computer 
software "resulting directly from performance of 
experimental, developmental or research work 
which was specified as an element of performance" 
in a government contract, and in computer 
software "required to be originated or developed 
under a Government contract, or generated as a 
necessary part of performing a contract," 

DFAR 252.227-7013(c) (2) (i) and (ii); 

(b) restricted rights in computer software 
(presumably, other than unlimited rights 
software) "which the parties have agreed will be 
furnished with restricted rights" or, in the case 
of commercial computer software, computer 
software "developed at private expense," 

DFAR 252.227-7013(0 (1); and 

(c) government purpose license rights in computer 
software developed under an SBIR contract, 

DFAR 252. 227 -7 013(c) ( 2 ) (Alternate II). 


Telex: 32-0319 Perkins Sea • Facsimile (206) 453-7350 
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Under the FARS, the government acquires the following 
rights in computer software: 

(a) unlimited rights in computer software "first 
produced in the performance of" a government 
contract, FAR 52.227-14 (b) (i) ; 

(b) restricted rights in computer software "developed 
at private expense and that is a trade secret; is 
commercial or financial and is confidential or 
privileged; or is published copyrighted computer 
software; including minor modifications of such 
computer software," FAR 52.227-14(a) and (g)(3) 
(Alternate III); and 

(c) SBIR rights in computer software "first produced 
by a Contractor that is a small business firm in 
performance of a small business innovative 
research contract," FAR 52.227-20(a) . 

The allocation of rights in computer software described 
above does not take into consideration the requirements of 
Public Law 96-517, the Bayh-Dole Act of 1980, 35 U.S.C. S 200 
et. seq. , and subsequent Executive Orders. The Bayh-Dole Act 
provides that non-profit organizations and small business firms 
may elect to retain title to any invention or discovery 
conceived or first actually reduced to practice in the 
performance of work under a government contract, grant, or 
cooperative agreement if the invention or discovery is or may 
be patentable or otherwise protectable under Title 35 of the 
U.S. Code. 35 U.S.C. SS 201, 202 (1987). Although the 
Bayh-Dole Act applies to non-profit organizations and small 
businesses only, on February 18, 1983 President Reagan issued a 
Memorandum to the Heads of Executive Departments and Agencies 
which stated that agency policy on the disposition of 
inventions made in the performance of government contracts, 
grants, or cooperative agreements shall be the same as that 
applied to small business and non-profit organizations under 
the Bayh-Dole Act. 

Computer software is patentable. See e.g, , Diamond v. 
Diehr , 450 U.S. 175, 101 S. Ct. 1048 (1981); Paine, Webber, 
Jackson & Curtis, Inc, v. Merrill Lynch Pierce Fenner & Smith, 
Inc. , 564 F.Supp 1358 (Del. 1983). Therefore, in accordance 
with the Bayh-Dole Act and the February 18, 1983 Executive 
Order, government procurement regulations should provide that 
government contractors are entitled to retain title to computer 
software that is or may be patentable. 
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There are clauses for government contracts ( e.g. , 

FAR 52.227-11) dealing with patents that would allocate rights 
to patentable computer software developed under a government 
contract to the contractor. The problem is that a contract to 
acquire computer software is not likely to include these 
clauses. Instead, the agencies use the DFAR or FAR Rights in 
Technical Data clauses, neither of which allocate rights in 
patentable software developed under the contract to the 
contractor. 

The DFARS related to patents, data, and copyrights should 
be amended, at a minimum, by inserting a new paragraph in 
DFAR 252 . 227-7013 ( c )( 1 ) as follows: 

Except as provided in subparagraph (c)(2) below, and 
notwithstanding paragraph (c)(3), the Contractor may 
retain the entire right, title, and interest 
throughout the world to any computer software that is 
or may be patentable or otherwise protectable under 
Title 35 of the United States Code that is conceived 
or first actually reduced to practice in the 
performance of work under this contract, subject to 
the provisions of 35 U.S.C. SS 203 and 204. With 
respect to any computer software in which the 
contractor retains title, the Government shall have a 
nonexclusive, nontransf erable, irrevocable, paid-up 
license to practice or have practiced for or on behalf 
of the United States the computer software throughout 
the world. 

The remainder of DFAR 252.227-7013(c) should be renumbered 
by changing subparagraph (1) Restricted Rights , to (2) and 
changing subparagraph (3) Unlimited Rights , to (3). In 
addition, a provision should be inserted into 
DFAR 252.227-482(a) (1) requiring a contract to include 
DFAR 52.227-11 or -12 whenever the contract may involve the 
acquisition of patentable computer software. 

It is important to note that under the Bayh-Dole Act the 
contractor can retain title, and the government receives a 
nonexclusive license to use for government purposes, an 
invention which is or may be patentable and which is conceived 
or first actually reduced to practice in the performance of 
work under a government contract, grant, or cooperative 
agreement" ! 35 U.S.C. S 201 (emphasis added). Bayh-Dole does 
not apply to inventions developed at private expense or 
otherwise outside the scope of the government contract. 
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Therefore, the data clauses must continue to give the 
government restricted rights in computer software in which it 
would otherwise be limited to restricted rights. In other 
words, the Bayh-Dole Act does not undermine the contractor's 
rights in restricted computer software by giving the government 
a right to use it for government purposes if it is patentable. 
Instead, the Bayh-Dole Act applies to patentable computer 
software that would otherwise be unlimited rights software, and 
gives the government the equivalent of government purpose 
license rights instead of unlimited rights. 

I would be happy to answer any questions you or your staff 
may have about this issue. 


Very truly yours, . 
Catherine L. Phillips 


CLP: cw: 0384u 
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Mr. Charles W. Lloyd 

Executive Secretary 

DAR Council, ODASD (P&L) (MRS) 

Room 3D 139 
The Pentagon 

Washington, D.C. 20301-3062 

\ 

Dear Mr. Lloyd: • 

Re: DAR Case 87-303/^ 

We have reviewed the referenced case and the DOD revised interim 
technical data rights rule published in the Federal Register (53 
F.R. 43698). As stated in the May 17, 1988 letter (copy attached) 
from the General Counsel of this Department to the General Counsel 
of the Department of Defense, it is our view that these 
regulations do not fully consider and take into consideration the 
provision of Section 1 (b) (6) of Executive Order (E.O.) 12591 
dated April 10, 1987. We believe the correct presumption should 
be that the contractor is allowed to retain rights to any 
software, engineering drawings or other technical data first 
developed during the performance of the contract subject to a 
royalty-free license by or on behalf of the Government. In other 
words the normal situation should be that the Government obtains 
Government Purpose License Rights (GPLR) , without a reversion 
after a specific time limt to unlimited rights, and the contractor 
has all of the other rights. Appropriate non-disclosure pre- 
existing blanket or individual case by case agreements could be 
signed by potential contractors when the Government desires to 
procure items covered by the GPLR and disclose the data outside of 
the Government. 

The concept of providing a GPLR for most situations is supported 
by the cited wording of the Executive Order 12591 and the 
authority provided for by the provisions of 10 U.S.C. 2320(a) 

(2) (G) to the Secretary of Defense. Thus the disposition 
of rights in technical data and computer software that we are 
supporting would be similar to the disposition of the rights in 
copyrights provided for by 227.480 of your regulations. Our 
position is also supported by the congressional policy and 
objectives in section 200 of title 35-cited as a factor to be 
considered in 10 U.S.C. 2320(a)(2)(E) - whereby in the same 
chapter contractors are permitted to retain title to invention 
subject to a license in the United States (35 U.S.C. 202). 
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Finally, the complex record keeping and extensive paperwork 
requirements the regulation imposes on all contractors are 
unduly burdensome and should be simplified. 

Sincerely, 

Barry C. Beringer A 
Associate Under Secretary 
for Economic Affairs 
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March 28, 1990 


Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary 
DAR Council, ODASD (P )/DARS 
C/O OASD(PSL) (MRS) 

Room 3D139 
The Pentagon 
Washi 


Re : 


Dear Mr 

Please find enclosed a letter dated April 18, 1989, which I 
wrote to Mr. Jack Townsend on the subject of rights in patent- 
able computer software developed under government contracts. 
Although the letter addresses the civilian PARS as well as the 
Department of Defense's technical data rules, I hope you will 
take the applicable points into consideration in your revisions 
to 48 CFR Parts 227 and 252. 

Thank you for your consideration. 



Very truly yours, 


(^MsOjUL PPdUtyo 


Catherine L. Phillips 


CLP : cgp 
Enclosures 
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Telex: 32-0319 Perkins Sea" Facsimile (206) 453-7350 
Anchorage ■ Los Angeles • Portland ■ Seattle • Washington, D.C. 




JOHN C. BECKETT 

“ 260 Coleridge Avenue T 

Palo Alto, California 94301 

CONSULTING SERVICES 
MANAGEMENT. TECHNICAL REGULATIONS 
AND FEDERAL PROCUREMENT 


(415)321-8844 RESIDENCE 
(415) 857-2260 HEWLETT PACKARD 
(415)493-1553 ALPHA FUND 


Mr. Duncan Holiday 
USD (A) Procurement Reform 
The Pentagon, Room 3D765 
Washington D.C. 20301 



Dear Duncan: 


Recently LMI sent a follow up letter to Mr. Packard on 
LMI ' s 1986 report to the Commission on technical data 
rights. This letter attempts to correct any 
misunderstanding on what LMI intended in their carefully 
worded limitation to protection of data developed 
exclusively at private expense where there is a 
performance requirement. 


I understand that this letter was developed in concert 
with Len Rowicz. Since the original may never reach your 
desk, I thought I'd send you a copy. 


Sincerely yours. 







cc William J. Perry 


p r ] 
u / 



JOHN C. BECKETT 

_ 260 Coleridge Avenue 

Palo Alto. California 94301 

(4 1 5)*32 1 -8844 .’RESIDENCE 
(415) 857-2260 HEWLETT PACKARD 
(415)493-1553 ALPHA FUND 


CONSULTING SERVICES 

management, technical regulations 

AND FEDERAL PROCUREMENT 


September 30, 1988 


Mr. Duncan Holiday 
USD(A) Procurement Reform 
The Pentagon, Room 3D765 
Washington D.C. 20301 

Dear Mr. Holiday 

Since your fine presentation on a proposed new rule on 
technical data rights, I have been researching the 
Packard Commission study by LMI. Your reference is 
appropriate and I believe the LMI report is correct. 
However , it does appear that a broader interpretation is 
being made than intended. 


I have discussed this with Mark Flanigan at LMI. He was 
closely involved in the study and I worked with him from 
the Commission staff. The recommendation #2 which appears 
on page 121 of the Appendix reads as intended- "At 
private expense means that the funding for development 
work has not been reimbursed by the government, or such 
work was not required as an element of performance under 
a research or development government contract or 
subcontract". In my view, unless there was a specified 
research or development effort in the contract or 
subcontract it's private. In other words, innovation for 
production is not a development element of performance, 
particularly if the item is workable as conceived. (See 
also page 139). 


In my experience, modified commercial seldom requires 
development. The modification typically involves military 
hardening, different housing or such. The normal practice 
for commercial items should apply. 

I'm in favor of getting the new rule out as soon as 
possible. If there are some refinements coming from 
CODS IA, fine but on the whole I think you have done a 
good job. 


Sincerely yours, 

cc Greg Pekhoff, SAF/GCP /y 


U.S. Small Business Administration 

Washington, D.C. 20416 



OFFICE OF CHIEF COUNSEL FOR ADVOCACY 


November 28, 1988 


Mr. Charles Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
OASD (P) DARS, 

Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 

Re: PAR Case 87-303. Patents. Data, and Copyrights 

Dear Mr. Lloyd: 



These are the comments of the Chief Counsel for Advocacy of 
the U.S. Small Business Administration in response to the 
October 28, 1988 interim rule on the ownership of patents, 
data, and copyrights under Department of Defense contracts 
(53 Fed. Reg. 43698) . The October interim rule is a vast 
improvement over the interim rule issued on April 1, 1988. 
The changes which the DAR Council has made in the rule, such 
as eliminating the "list or lose" provisions, should reduce 
burdens and provide substantial benefits to small business 
prime contractors and subcontractors. While I am generally 
satisfied with the content of the interim rule, I am 
commenting on several areas where improvements can still be 
made. Finally, while the DAR Council has performed a 
regulatory flexibility analysis of the rule, this analysis is 
inadequate for the task of assessing impacts on small firms. 


The Office of Advocacy supports expanding contractor rights 
in technical data for commercial purposes and agrees that the 
Government should make every effort to protect these rights. 
The October interim rule recognizes that the process of 
establishing rights in technical data is complex and 
sensitive for contractors and must be dealt with through a 
flexible negotiating process, without draconian regulatory 
procedures or deadlines. 



This interim rule implements changes required under Section 
808 ^ 100-180 and Executive Order 12591. The rule also 
adc es DAR Case 87-37 concerning non-disclosure 
agreements initiated in the April 16, 1987 partial final rule 
(52 Fed. Reg. 12391) . The Office of Advocacy commented 
extensively on the April 1988 interim technical data 
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rulemaking and supports the two goals embodied in that rule: 
contractor ownership of commercial rights in technical data 
and government ability to use most technical data for 
reprocurement, repair or maintenance. 

The April 16, 1987 final rule created a new class of rights 
called Government Purpose License Rights (GPLR) . The April 
1, 1988 interim rule expanded GPLR and also implemented 
Section 808 and E.O. 12591, which call for expansion of 
contractor rights in technical data to a greater extent than 
the April 16, 1987 final rule. The April 1988 rule also 
reflected Section 808 's prohibitions on forcing contractors 
to relinquish rights in data developed at private expense, 
prime contractors use of economic power to force 
subcontractors to relinquish rights in technical data, and 
its encouragement of contractors to license their data to 
third parties for both commercial and governmental purposes. 

These strictures complicate acquisition and dissemination of 
data, however, and the various contracting activities must 
initiate procedures which ensure that when small firms 
require technical data to bid on solicitations, complete 
data packages must be available for timely dissemination with 
the bid packages or very soon thereafter. In addition, any 
direct licensing scheme must ensure adequate opportunity for 
open competition among the potential licensees. The October 
interim rule is a step in the right direction, but it does 
not clearly answer these small business concerns about 
technical data in the procurement process. 

The Definition of "Required as an Element of Performance 
Under a Government Contract of Subcontract" is Overly Broad 

The definition of "Required as an Element of Performance 
Under a Government Contract or Subcontract" contains the 
following operative clause "...the development was specified 
in a Government contract or subcontract or that the 
development was accomplished during and was necessary for 
performance of a government contract of subcontract ." (53 
Fed. Reg. 43700 (emphasis added)). This may introduce 
unnecessary uncertainty into the technical data procurement 
process. The definition should read "...the development was 
specified in a Government contract or subcontract," with the 
final clause deleted. 

An overly broad definition which involves often subjective 
determinations regarding what was "necessary" under a 
Government contract — as opposed to that which was actually 
specified — combined with the requirements for pre-award 
notice, post-award notice, and technical data lists, will 


create an unnecessary paper flow and needless negotiations. 
Contractors may be forced to try to establish rights in any 
newly developed items which the Government may later claim to 
have been "necessary" for performance. Consequently, 
contracting officers will be forced to negotiate rights not 
only in items delivered under the contract but in items which 
may have a tangential relationship to the deliverable item. 

For example, if a contract calls for equipment to be accurate 
within a certain tolerance and the contractor develops a 
testing device to determine if this tolerance is met, the 
question becomes whether the development of this testing 
device was "necessary" for performance. Faced with this 
uncertainty, a cautious and prudent contractor would assert 
rights in the item, thus beginning another negotiation cycle. 
Due to the already heavy paperwork flow and complexity of the 
technical data rule, this extra uncertainty should be 
removed . 

Deferred Ordering Procedures are Unclear 

One of the options provided to contracting officers under the 
interim regulations is to defer ordering of technical data 
from the contractor for up to three years after delivery of 
the item. This option allows contracting officers to "hedge 
their bets" on procurement of technical data even after the 
pre- and post-award negotiation process is completed. 
Deferred ordering of technical data can create record-keeping 
difficulties for contractors, particularly small prime 
contractors and subcontractors, because the status of their 
technical data will remain uncertain for three years after 
delivery to the Government. Therefore, the DAR Council 
should limit use of this clause to only those situations 
where substantial uncertainty exists as to future 
governmental need for the data. 

In addition, neither the deferred ordering regulation 
(Section 227.475-2 (c) ) nor the applicable clause (Clause 
252.227-7027) is clear on how or under what procedures 
deferred ordering will be conducted. Both the regulation 
and clause should be changed to specify that the procedures 
for determining rights in technical data in a deferred 
ordering situation will be the same as Section 227.472 
"Acquisition Policy for Technical Data and Rights in 
Technical Data." This change would alert contracting 
officers to the fact that deferred ordering of technical data 
still requires negotiation of rights. It would also put 
contractors on notice that they have an obligation to keep 
records on the development of items which may later be 
subject to deferred ordering. 


The Initial Regulatory Flexibility Analysis of the Interim 
Rule is Inadequate 'to Asses Impacts of •the Rule 

The DAR Council produced a revised Initial Regulatory 
Flexibility Analysis (IRFA) of the interim mile. However, 
this analysis is merely a listing of the rule's main 
provisions followed by a very brief, qualitative discussion 
of the expected impacts on small businesses. While I believe 
that on the whole the rule will benefit small businesses and 
that many of these benefits are difficult to quantify, the 
IRFA submitted with the interim rule is not a useful analysis 
of the rule or alternatives considered by the DAR Council. 

For example, the Council recognizes that the requirements of 
the rule will impose significant paperwork and 
administrative burdens on small businesses. In fact, the 
paperwork clearance request (SF-83) for the rule estimates 
that 74 hours of paperwork per claim will be required to 
assert rights in technical data. This burden is not 
mentioned in the IRFA although it is clearly a requirement of 
the regulation and is already quantified. The Council should 
include paperwork costs, other direct costs, and any 
mitigating cost factors, such as commercial practices for 
protection of trade secret information, in its final 
regulatory flexibility analysis. 

Conclusion 

The October interim rule has eliminated many of the most 
objectionable features of the April 1988 rule; however, the 
procedures for establishing rights in technical data are 
still very complicated. Implementation of these regulations 
should be monitored by the DAR Council to ensure that the 
Services are carrying them out in a uniform and fair manner. 
I believe that once these rules are fully in place and the 
process is assimilated by the contracting community, the 
Government, contractors and the American economy will benefit 
from this regulation. 

truly, 


Frank S. Swain 

Chief Counsel for Advocacy 



Your very 




I1WL 

C; Systems 
NWL Control Systems 

2220 Palmer Ave.. Kalamazoo, Ml 49001-4165 
(616) 384-3501/3400 


William F. Grun 
President 


1 August 1989 


The Honorable Elenor R. Spector 
Deputy Assistant Secretary of Defense 
For Procurement 
Room 3E144 
The Pentagon 
Washington, DC 20301 

Dear Madam: 

I am enclosing a letter from Sundstrand Corporation to 
Mr. Duncan Holiday, Director of the Defense 
Acquisition Regulatory Council, which proposes certain 
modifications to the October 1988 (Interim) Tech Data 
Rules. 

We at NWL Control Systems have been working with the 
Pentagon through the CODSIA Council for about five 
years. I feel the Sundstrand letter well represents 
NWL's position and reflects the concerns of all 
innovative second tier aerospace contractors. 

Privately funded R&D is an absolute necessity at our 
level. It not only is the means for advancing the 
state of the science for our national defense, it is 
the essential ingredient of a second tier supplier's 
continuing competitiveness. But privately funded R&D 
is expensive. Therefore, recoupment of those expenses 
during subsequent production is not merely justified; 

is essential to the continued livelihood of ovr 
I urge you to incorporate in your upcoming DOD Rules 
the language of the 1988 (interim) Tech Data Rules, as 
amended by the proposal of the enclosed Sundstrand 
letter. 


Thank you for your interest in this very important 
matter. 


Sincerely, 

i 

/William Grun 
President 
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Dear Eleanor: 

Thank you for taking the time to discuss the rights 
in technical data issue with me today. 

I was glad to hear that you believe there is merit 
in the idea of restricting the definition of 
"required for performance of a Government contract 
or subcontract" to a contract or subcontract with 
the developer. A definitional problem remains, 
from our perspective, if the test of "accomplished 
during and necessary to perform" remains in that 
definition. 

As we discussed, modifications to an existing 
product or process performed while under a 
subcontract to produce, and not charged as direct 
costs, can result in a loss of rights to the whole 
product or process — the way the other definitions 
are fashioned. In other words, when an unpriced 
modification occurs under contract, the 
modification could be "necessary to perform". If 
that is the case, then the item, component or 
process can fit the definition of "developed 
exclusively with Government Funds." 

Perhaps the larger concern, however, is that a 
company loses the right to control the use, release 
and disclosure of tech data, when it has not sold 
development. I'm sure that many subcontractors 
would learn to try to sell development to the prime 
contractor, but in an era of tight budgets 
I'm not sure that is in anyone best interests. 


•COUNSEL* 

ROBERT A BRUNETTE 
HASSEL (BUD) HILL. JR. 



In any event, I appreciate your willingness to 
continue the exchange . 



McCarthy 
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Mr. Duncan Holaday 

Director, Defense Acquisition Regulatory Council 
ODASD (P) /DARS 
The Pentagon 

Washington, D.C. 20301-3062 


Dear Duncan: 

1 appreciate the time you and Jack Townsend took to meet with the C0DS1A Tech 
Data working group. I thought the exchange on the critical issue of the definition 
of "Required in the Performance" was mutually valuable. 

During that meeting, I made an offer to modify that definition, and couple 
it with an expansion of the notification provisions already provided for in 
the rule. With these changes, 1 believe the "industry’s" concern with this 
definition can be mollified, while the Department's concerns with "cherry-picking" 
can be addressed at the right time — and through a more appropriate mechanism. 

My draft of that offer is enclosed. It has been reviewed by the C0DSIA representatives 
present at our joint meeting. 

After you have had the opportunity to review the writing, I would ask for an 
opportunity to meet with you. Jack and any other DoD official, to explain more 
fully the philosophy behind the words, and my intent with these words. It 
is likely that we are not that far off on this matter. 

Let me reiterate one other point we made at the meeting. While the definitions 
are critical, we had previously discussed several other modifications to the 
October interim rule. All of those issues were part and parcel of our C0DSIA 
presentation. 

Thank you in advance for your attention to this matter. If I can provide you 
with any additional information, please call me. 

Sinc^ ^.y ^ 

Atan L. Chvotkin 
Senior Corporate Attorney 


ALC/k 


CHVOTKIN - 5/9/89 


PROPOSED MODIFICATION TO OCTOBER, 1988 TECH DATA RULES 


Definitions (227. 471) 

In the definition of "developed” add "(or "development")" after the first 
word "developed". 

In the definitions, add a new definition of "developer" as follows: 

"Developer", as used in this subpart, means the entity that developed 
the item, component, or process. 

In the definition of "Developed Exclusively with Government Funds", strike 
"or that the development was required for the performance" and Insert 
"or was required for the performance of- any government contract or subcontract 
with the developer". 

In the definition of "Developed Exclusively at Private Expense": 

- in the first sentence, strike "Government and that the development 
was not required" and insert "Government and was not required". 

- in the first sentence, add before the period "with the developer". 

- in the second sentence, strike "Independent" and insert "Development 
charged as independent". 

- in the second sentence, strike "at private expense" and insert 
developed exclusively at private expense". 

- strike the third and fourth sentences and insert the following: 

"Development charged as indirect costs are considered "developed 
exclusively at private expense" when development was not required 
for the performance of a government contract or subcontract with 
the developer. All other development charged as indirect costs 
are considered "developed exclusively with government funds" 
when development was required for the performance of a government 
contract or subcontract with the developer." 

In the definition of "Required for the Performance", amend it to read 
"means, in connection with an item, component or process, that its development 
was specified in a government contract or subcontract with the developer." 

In 227.473-l(a) (1), strike all after the dash and insert: 

"(i) Have been developed exclusively at private expense; 

(ii) Have been developed in part at private expense; 

(iii) Will be developed exclusively at private expense during, 

and necessary for the performance of, this government contract 
or subcontract with the developer; or 

(iv) Embody the technology developed exclusively with Government 
funds for which the developer requests the Government to .grant 
exclusive commercial rights. 

Items, components and processes that will be developed pursuant 
to (iii) shall be identified to the Government as early as possible, 
regardless if data is required to be delivered as part of the 
Government contract. No other items, components or processes 
need to be identified if technical data subject to restrictions 
on the Government’s right to use or disclose the data is not required 
to be delivered as part of the Government contract". 


(iii) During ^ » life of the contract, when r f ication is provided 

to the *tracting officer of the inter. 'use of an item, 

component or process identified in paragraph (1) (p) (1) (iii) 
above, such notification shall identify reasonable alternative 
means, if any, of achieving the performance requirements 
of the contract. If the contracting officer does not reject 
the use of such item, component or process for while h notice 
has been provided within "X” (30) days, the contractor or 
subcontractor may proceed with the use of such item, component 
or process.” ; 

t 

Corresponding changes will have to be made to the 7013 clause. 
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"Developed”, as used in this subpart. 

e: r^s—. — "•« -*«• 

con.in.cved or vhe prote.s 
Workability is generally established 
when the item, component or P^® 3 ‘ 
has been analyzed or tested sufTicien ly 
to demonstrate to reasonable people 
skilled In the applicable art that lhe« t 
a high probability that it w,U operate as 
intended. Whether, how tnucn. and what 
type of analysis or testing is required to 
establish workability depends on the 
nature of the item, component, of 
process, and the state of the art. To be 

considered •‘developed", the item. 

component, or process need not be at 
the stage where it could be offered Fo 
sale or soid on the commercial market, 
nor must the item, component or process 
i be actually reduced to practice within 
the meaning of Title 35 of the United . 
States Code. 


Definition* (227, *711 

In the definition of "developed" 

"developed”. 


add "(or 


•'development”)" 


In 


the definitions, add a new definition of 
"Developer”, as used in this subpart, 
the item, component, or process. 


"developer" as follows: 
means the entity that developed 


NOTE: Corresponding changes will have to be made to the 7013 clause. 


“Developed Exclusively with 
Government Funds" as used in this 
subpart, means, in connection with an 
item, component, or process, that die ^ 

cost of development was paid for in / $ 

whole by the Government or tbafe&e (J/ 
de3£etepB$sst was required for the 
performance of a Government contract 
or subcontract uji+Iv -the deve/o^r. 


In the definition of "Developed Exclusively with Government fundi", ecrike 
or chat the development we* required for the performance* end insert "or wee 
required for the perforaence of eny government concrete or eubcontrect vich 
the developer". 


*o3§S&. 



“Developed Exclusively at Private 
Expense'*, as used in this subpart, 
means, in connection with an item 

component or process, that no part of 

the cost of development was paid for by 
the Government and -that then 
d o v olop me nt was not required for the 
perform ance of a Government contract 
or subcontract^Tndependent research 
and development and bid and proposal 
costs, as defined in FAR 31.205—18 
(whether or not included in a formal 
independent research and development 
program), are considered to be at* EXCLUSIVELY FTT 

private expense. All other indirect cooto 
of d e v e lopment aro conoidcred 
Government funded whon - dovolopm e n t 
v\as le aned fui I hc porformancc-of o 
Gove rnment e o ntroct n r cubconUacL 
lliJucul costs are t m i cidorod funded ot 
private expense when development 1 was 
not tcvju iiud fui the porfonn a nce of - a - 
Governn.^i.1 contntot nr subcontract . 


Development charged as Indirect costs are considered "developed 
exclusively at private expense" when development was not required 
for the performance of a government contract or subcontract with 
the developer. All other development charged as indirect costs 
are considered developed exclusively with government funds" 
when development was required for the performance of a government 
contract or subcontract with the developer. 



In the definition of "Developed Exclusively at Private Expense": 

i n the first sentence, strike Government and that the development 
was not required" and Insert "Government and was not required". 

- in the first sentence, add before the period "with the developer". 

- in the second sentence, strike "Independent" and insert "Development 
charged as independent". 

- in the second sentence, strike "at private expense" and insert 
developed exclusively at private expense". 

- strike the third and fourth sentences and insert the following: 

"Development charged as indirect costs are considered "developed 
exclusively at private expense" when development was not required 
for the performance of a government contract or subcontract with 
the developer. All other development charged as indirect costs 
are considered "developed exclusively with government funds" 
when development was required for the performance of a government 
contract or Subcontract with the developer." 


mm*. 

“Required for the Performance of a 
Government Contract or Subcontract**, 

as used in this subpart, means, in 

connection with 

item, component, or process, that the n**5 
development was specified in a wifli cWe/o 
Government contractor subcontract Sr 
-thajr-Ae= deve io pment-w^s^a^eomplished 

s=neces sany^or 


In the definition of "Required for the Performance" amend it to read "maana, 
in connection with an Item, component or proceaa, cnae it* development waa 
•pacified In a government eontrace or subcontract with tha developer. " 


727.47J-1 Pro<*<Jur*« for **i»f>n*Nj>g 
right* V> t*chrJe*i data. 

( 0 ) Notification requirements. — (1) 
Background. Offeror* and contractor* 
are required by 252.227-701 3(J) to notify 
the Government of sny asierted 
restriction# on the Government*# right to 
u»e or disclose technics! data or 
computer software. ThJ# notice advise# 
the contracting officer of the contractor s 
or any subcontractor’s Intended use of 
items, components, processes, or 
computer software that — 

-a t privat e e xp e n se 

■ fil) Have bee n developed In pa - rt-a t 
-p riv at e expe nse; oe - 

( IH) Embody technology d e v e loped 
•e xclu s i ve ly with Go ver nm e n t funds f or- 
which th e contract or or subc o n tra cto r 
• lequ eit rth e- C o v e mment to g T snt - 
enilusUe xmnnrrrrcfa} itghls. H e ms. - 

rnmpnnunli nt pfpr.PSM** do nnt nopri Lo 

b e ide i itificd if no tochw I ro l- d a t a-U 
-r equit e d tu b e d e li v er e d o t- i ft he 
r equired tecfniiral data wtlh be deli v e r e d 
with unlimited righ to . 


In 227.473-l(a) (1), strike all after the dash and Insert: 

s' ••(£) Have been developed exclusively at private expense; 

( (ii) Have been developed in part at private expense; 

1 (iii) Will be developed exclusively at private expense during. 

\ and necessary for the performance of, this government contract 

1 or subcontract with the developer; or 

) (iv) Embody the technology developed exclusively with Government 
/ funds for which the developer requests the Government to .grant 

exclusive commercial rights. 

Items, components and processes that will be developed pursuant 
to (iii) shall be identified to the Government as early as possible, 
regardless if data is required to be delivered as part of the 
Government contract. No other items, components or processes 
need to be identified if technical data subject to restrictions 
on the Government’s right to use or disclose the data is not required 
1 to be delivered as part of the Government contract”. 



AM* * 


(3, . ^ntroct aword. (I) The 
contractor’* notification will ierva •« 

. ' the ba«la for the list to be included In 
the contract Identifying ail technical 
data with restriction! on tha 
Government*! right of uaa or ditclof ura 
that li required by paragraph (k) of tha 
clause at 252.227-7013. 

(II) During tha Ufa of the contract this 
list wil] be updated as needed to 
address additional assertions by the 
contractor or subcontractors under the 
notification process, to Incorporate tha 
results of Government reviews and 
challenges, and to specifically Identify 
or describe all technical data to be 
delivered with restrictions on tha 
Government*! rights floss or disclosure. 
Also, during contract performance, 
changing condition* toe# require 

bilateral modification J the list 

Vw> TJi8 purposa of tha list Is to 

v facilitate the review of contractor 

assertions required by 10 U.S.C. 2321 
and to provide a basis for Government 
acquisition planning. It Is not a final 
determination of rights and does not 
alter the rights of the parties under 10 
U S.C 2320 or 2321. 


In 227.473-1 (a) (3) , redesignate (ill) as (iv) and add a new (iii) as follows: 

C"(iii) During the life of the contract, when notification is provided 
\ to the contracting officer of the Intended use of an item, 

| component or process identified in paragraph (1) (a) (I) (ill) 

S. 1 above, such notification shall identify reasonable alternative 

means, if any, of achieving the performance requirements 
' of the contract. If the contracting officer does not reject 

the use of such item, component or process for which notice 
has been provided within "X"{30) days, the contractor or 
subcontractor may proceed with the use of such item, component, 
N or process." 
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31 March 1989 


Mr. David Packard 
Chairman 

Presidents Blue Ribbon Commission 
on Defense Management 

Dear Mr. Packard: 

Jack Beckett tells me that questions remain about the definition 
of "developed at private expense" given in The Department of Defense 
and Rights in Technical Data , which was prepared by LMI for the 
Commission and appears as Appendix I of the Final Report. I have 
discussed the matter with Len Rawicz, the co-author, to make sure we 
are in agreement, and can state the following: 



When we included IR&D and B&P within the term "private expense," 
we noted that "certain other expenditures reimbursed as indirect 
costs probably should also be included within the meaning of 
’private expense, 1 but determining which costs these are will 
require further analysis." Thus the definition specifies what, 
as a minimum , should be embraced by the term, leaving the 
possibility that some other types of indirect costs might 
qualify as private expense. 


• The definition defines "private expense" by specifying two 

categories of development work as not being at private expense: 

— Development work whose funding has been reimbursed by the 
Government. 

— Development work done as a required element of performance 
under an R&D contract (or subcontract). 


• Our reason for excluding work "required as an element of 
performance under an R&D government contract or subcontract" 
was to prevent contractors from claiming, when the contractor’s 
development costs under an R&D contract exceed the amount paid 
by the Government for development work required under that 
contract, that the contractor’s loss represents private expense 
devoted to the development work. We spoke specifically to R&D 
contracts and used "required" in the sense of "specified in the 
contract as a contract requirement." 



I hope that these clarifications will help in dispelling any 
uncertainty regarding the intended meaning of the Appendix I definition 
of "developed at private expense." 


Mark Flanigan 
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Aerospace Industries Association 

Hr. LeRoy Haugh 

1250 Eye Street, N.W. 

Washington, DC 20005 

Dear Hr. Haugh: 

Reference Is made to AIA's letter of 1 February 1989 to lleutentant General 
John T. Hyers, Director, Defense Communications Agency (DCA). The letter 
voiced concern on the use of "Government Data and Usage Rights* clause in a 
Request for Proposals (RFP). 

After your office Identified the document In question as a Request for 
Information (RFI) rather than a Request for Proposal (RFP) as Indicated in 
your letter, we were able to analyze the situation. 

The P.FI was synopsized, a draft statement of work which Included the 
"Government Data and UsageTTgFts* clause In question was provided to 
respor.dees, and DCA conducted an Industry Briefing to highlight the technical 
and prograranatic documentation. As a result. Industry responded with numerous 
questions. 


At this time, DCA and the Air Force Communications Command (AFCC), Scott Air 
Force Base, Illinois, are combining efforts to analyze all the comments 
received from Industry and to make appropriate changes prior to issuance of an 
RFP. 'Ac are also forwarding a copy of your comments to the contracting 
community for their consideration. The contracting community will keep you 
informed of the final disposition of data right clauses. I can assure you the 
RFP will be in compliance with laws ar.d regulations. My staff will be in 
touch with you until the issues are resolved. 


I wish to thank you for your concern about this Issue and assure you that 
every consideration will be given so as not to Infringe on contractor's 
proprietary rights In computer software. 


FOR THE DIRECTOR: 


ZD X 

DEHfifr' 5 *r-€R0H‘ 



Deputy Director 

Copy to: Acquisition Management 

The Office Of The Assistant Secretary of Defense, 

Director Defense Acquisition Regulatory System 



National Aeronautics and 
Space Administration 

Washington, D.C. 

20546 
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Reply to Attn ol: GP (89-120) 



Ms .^E leon d^> R . Spector 
Deputy Assistant Secretary of Defense 
for Procurement 
Room 3E144 
Pentagon 

Washington, DC 20301-8000 

RE: Coverage of Rights in Data and Copyrights in the Federal 

Acquisition Regulation 


Dear Ms. Spector: 

This letter is to express objection to any decision to make the 
current DFARS Interim Rule the base document from which to 
prepare FAR coverage of rights in data and copyrights for all 
agencies . The basic reason is that the DFARS Interim Rule is too 
narrowly focused in order to meet DOD-unique reprocurement needs 
(and in particular to implement the requirements of Section 808 
of Pub. L. 100-180), and accordingly is inadequate or incomplete 
as a base document to meet a number of needs of other agencies. 
Furthermore, in meeting these DOD-unique needs and requirements, 
the DFARS Interim Rule adopts standard approaches that have the 
potential of becoming unnecessarily time consuming and burdensome 
for other agencies that normally do not have the same needs and 
requirements. 

I recognize that the DOD-unique needs, including the requirements 
of Section 808 of Pub. L. 100-180, have to be fully addressed in 
the FAR. However, given the universal applicability of the FAR, 
the DOD-specific coverage should be part of a much broader-based 
and more flexible approach in order to accommodate the statutory, 
mission, and programmatic requirements and needs of all agencies. 
At present the DFARS Interim Rule is inadequate or incomplete in 
at least the following areas: 

o In the treatment of computer software and related 

documentation, the DFARS (which DOD itself agrees is 
inadequate and contains many inconsistencies) either 
should be substantially revised and updated, or the 
subject should be deleted and included in separate, 
independently developed regulations. 
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The treatment of copyright in the DFARS (for computer 
software as well as other data) needs to be revised to 
afford more meaningful commercial rights to contractors 
asserting copyright to data generated under the 
contract or delivered to the Government; clearer 
guidelines are needed to clarify when, consistent with 
agencies' dissemination and technology transfer 
objectives, copyright may be asserted; and the use of 
the "work-for-hire" doctrine, which appears to be 
unlawful under 17 U.S.C. 201 (b), must be reassessed. 

o There needs to be an option to permit a contractor to 
withhold (rather than deliver) data resulting from 
privately funded activities. This is the preferred 
approach (and the one most protective of private 
rights) in many civilian agency procurements. 

o The treatment of data rights must allow a flexible and 
less burdensome approach when the aim of the contract 
is a report of research results and not end-item 
components and processes for which follow-on 
procurements are anticipated. 

o Although agencies subject to Section 808 Pub. L. 

100-180 will often need to be involved in mixed funding 
situations which necessitate extensive negotiations and 
could result in the compromise of private commercial 
rights, the same is rarely true for other agencies. 

The situation is worse for agencies like NASA which 
also have important information dissemination and 
technology transfer missions. The DFARS Interim Rule, 
appears to maximize rather than minimize such 
occurrences . 

o Clearer guidelines and more flexibility are needed 

regarding the use of Government Purpose License Rights 
and the interrelation of such rights to the technology 
transfer and dissemination activities and programs of 
the civilian agencies. 

Obviously, the above areas, as well as the DOD-unique 
requirements of P.L. 100-180, need to be adequately and fully 
addressed in any Government-wide regulation for use by all 
agencies . Most of the above mentioned areas are now adequately 
addressed in FAR 27.4. NASA feels that FAR 27.4 has worked very 
well, and believes the other civilian agencies agree. Thus, any 
decision to adopt the DFARS Interim Rule as the base document for 
the FAR should be contingent on a commitment that the Interim 
Rule will be modified to incorporate all the sections of FAR 27.4 
which are needed to avoid disruption of the approaches and 
processes that are now working well for the civilian agencies. 


r 
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In any event, whether the DFARS Interim Rule or FAR 27.4 is used 
as a base document for future FAR coverage, extensive changes 
will be required. This includes implementation of the 
requirements of Section 1. (b)(6) of Executive Order 12591. One 
potential method of proceeding now, in a way calculated to permit 
meaningful analysis, and thought, would be for NASA and the other 
civilian agencies to immediately implement the requirements of 
Section 1. (b)(6) of the Executive Order in agency FAR 
supplements. This will bring the agencies into compliance with 
E.O. 12591 and allow all agencies more time for the needed 
assessment of the areas discussed above so that whatever the 
final version of FAR 27.4 becomes, the needs of all agencies can 
be adequately and fully addressed in a manner least disruptive 
and burdensome to all agencies. 
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January 11, 1989 
Ms. Eyvette Flynn 

Office of Information and Regulatory Affairs 
Office of Management and Budget 
726 Jackson Place, NW, Room 3235 
Washington, D.C. 20503 

Re: OMB Control Number 0704-0240 

Dear Ms. Flynn: 

The Proprietary Industries Association welcomes the 
opportunity to comment on the paperwork burden of 
the revised interim regulation on rights in 
technical data published on October 28, 1988. As 

you know, the revised interim rule on rights in 
technical data replaced the April, 1988 interim 
regulation which was the subject of public comment 
on its information collection and paperwork 
requirements earlier in 1988. 


■ OFFICERS • 


DOUGLAS LONGYEAR 
Pit&tdem 

ERIC SAVitLE 
EsBCiiirvt vee President 
(Ctfctorrua) 

FLOYD KOLLER 
Itoger* 1 Vce President 
RMsest) 


Although the interim regulation has been improved 
— both substantively and in tone — the 
information collection burden on government and 
industry has not changed significantly. DOD's 
request for OMB clearance acknowledges that 
similarity. For that reason, a copy of our survey 
on the information collection burden are enclosed. 
These comments are still valid. 


DAN J TOP»K 
Vekets. tnc 

(Hponai vet Prodem. PiA 
(SoomE*si) 

•ARC S FNKEtSTEfN 
Hjhet-Trtm* Mtg Corp 
toponai vet Prtodtni. PtA 
(North E»lt) 

DONALD R FLUMAN 
Treasurer 

JOHN A FARRIS 
8tcrtt»ry 


•COUNSEL • 


ROBERT A BRUNETTE 
MASSEi (BUD) hill JR 


We still believe that DOD has significantly 
underestimated the burden, the burden imposed is 
not required by law, is excassiva and unnecessary 
for DOD to accomplish its mission. DOD doas not . 
need to have unlimited rights in limited rights 
data beyond that granted in law to accomplish most 
of its day-to-day responsibilities. The number of 
competitors of identical items will be increased by 
the ability to fraely disseminata technical data 
but it is not at all clear that one of the major 
goals of competition — government savings — is 
enhanced. In fact, some economic research is 
beginning to indicate that transfer of technical 


^WASHINGTON, D C. • 

KTHf s McCarthy 
Mhngto n Representative 



data for items developed at private expense may actually 
increase long-term program costs. 

For that reason, ve believe DOD's formulation may actually 
increase costs to government, substantially — both in terms 
of contractors' and subcontractors' business response to the 
parts of the regulation, and by virtue of the overhead costs 
associated with the regulations . 

To a great degree, the burden is driven by the definitions of 
"developed exclusively with government funds", "developed 
exclusively at private expense" and "required for performance 
of a Government contract or subcontract." 

As currently written, those definitions create a benchmark 
against which to measure "developed exclusively at private 
expense" for already developed products. That bench mark has 
little caselav to support it and does not even closely 
resemble what the industry has perceived (and perceives) to 
be developed at private expense since the 1960s. 

Further, the regulations skirt the Congressional direction 
given in 1987 on defining "at private expense" in its 
definition of "developed exclusively at private expense." 

In the Conference Report accompanying P.L. 99-500 the 
conferees write that: ^ 

"the conferees agree that as a matter of general \ 
policy "at private expense" development was 
accomplished without direct government payment. "^J 

The Conference report states further that: 

"The Department of Defense should generally seek to 
acquire the same rights in data that a commercial 
customer would in acquiring the same product. 

....If a contractor were to purchase an item in 
the commercial sector, it would not receive unlimited 
rights to use, release or disclose technical data 
necessary to manufacture the item or perform the 
necessary processes to manufacture the item." 

definition proposed in the October 28, 1988 interim 
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The 


regulation Bakes no distinction between firm fixed price 
contracts to deliver hardware (the situation described above) 
or contracts where development is an explicit requirement in 
the contract or subcontract. 

Contractors and subcontractors are and have been required to 
be able to justify claims of rights in technical data. 
However , in the past, private expense developers believed 
they could justify limited rights claims if their contracts 
or subcontracts allowed them limited rights, and that they 
accepted no payment for "design and development". 

Records to show that any design and development work 
performed was "not accomplished during" and was "not 

necessary to perform the contract or subcontract" were not 
contemplated. This is particularly true for companies who 
sold to prime contractors under firm-fixed price purchase 
orders to deliver hardware. 

Contractors and Subcontractors will have to go back in time 
to trace each identifiable subpart of a product or process to 
determine when it was used, if it was modified while the 
contractor or subcontractor was performing a contract and if 
the product improvements were necessary to perform. 

For example, a sensor that was designed ten years ago may 
have been used in 18 different products sold to the 

government since its invention. However, that sensor ha6 

changed slightly in shape, the manufacturing process has been 
improved, and the alloy out of which the casing for the 
sensor is made has been changed. A manufacturer will have to 
trace the improvements and applications engineering performed 
on that sensor, and verify that none of the improvements made 
were "necessary to perform a Government contract or 

subcontract." Records demonstrating that the supplier did 
not charge for development are extraneous, until this 
condition has been met. 

Since minor modifications to existing products are the 
standard in the development of a major weapons system, 
contractors and subcontractors will face a voluminous task if 
they choose to protect limited rights assertions. 

On the other hand, because the task is so overwhelming, many 



contractors and subcontractors (particularly snail companies 
or smaller divisions of larger companies who do not rely 
heavily on DOD contracts) may choose not to even attempt to 
put their historical records in this form. Many of these 
companies vill simply refuse to deliver technical data, no 
bid, or lose their rights in technical data. 

Products and processes yet to be designed may not be offered 
to defense markets if the opportunity to retain intellectual 
property rights in trade secrets cannot be protected. 
Aggressive enforcement of the definition may also affect 
prices of already developed products. A company who expects 
to lose trade secrets to their competition vill increase the 
price of the product if at all possible. PZA has commented 
to the DAR Council on this aspect of the definitions as veil. 
A copy of those comments is enclosed. A press release from 
the California Institute of Technology, reporting on a recent 
economic study of strategic business behavior under a similar 
policy is also enclosed. The bottom line is that this kind 
of an approach may prove costly to government in terms of 
dollars and technology. 

The overhead burden associated vith the reporting and record 
keeping requirements promise to be costly as veil. In their 
request for clearance, DOD estimates that 60,000 contracts 
vith data requirements vere awarded in 1987. At the same 
time, they estimate the number of respondents to be 16,560. 
The appropriate number of contract actions directly between 
the government and a contractor are somevhere in between 
these numbers. 

What is clear is that these estimates could not reflect 
subcontracts made under these contracts. In a major weapons 
systems development program there may be hundreds of 
subcontractors signed up. The total cost projected by DOD 
could not reflect these costs. Our comments to OIRA on the 
April, 1988 Interim regulation reflected PIA estimates of 
manhours and cost for our limited segment of the 
subcontractors alone. The numbers are overwhelming, 
unnecessary and counterproductive. 
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As a consequence , FIA urges the Office of Znformation and 
Regulatory Affairs to use whatever authorities it has to 
refuse clearance to the regulations as long as these 
definitions remain unchanged. Zf any temporary clearance 
is granted these regulations, we would urge you to clarify 
the meaning of development to exclude product improvements 
and applications engineering as a condition of granting 
that. Our other concerns are set forth in 
our comments to the DAR Council. 




APPENDIX A 


THE PROPRIETARY INDUSTRIES ASSOCIATION 
SURVEY OF ADMINISTRATIVE BURDEN 
ASSOCIATED KITH THE RIGHTS IN TECHNICAL DATA REGULATIONS 

AUGUST, 1988 


estimates £IA ESTIMATES 

(for lover tiers) 


No. of respondents 16,500 

No. of responses 
per resondent 
per year 1 


1,000 *1 

94 *2 


No. of hours 
per response 


84 


(a) 143 hrs to satisfy 

requirements at 

227.473- 4 and clauses 
At 252.227-7028 and 
7038 (April, 1988) per 
Respondent. Implied at 

227.473- l(a) (5) and 

252.227-7013 (j) (Oct., 
1988). *3 


(b) 112 hrf to negoti- 

ate rights in technical 
data. (227.472-3, and 
227.473(b)(2) before 
factoring in the 
definitions at 

227.471, April, 1988). 
At 227.472-3 (B) (2) and 
227. 473-1 (C), Oct., 
1988, before factoring 
in the definitions in 

227.471. *4 

255 Hours Total 


TOTAL ANNUAL 
REPORTING HRS 



-V- 


1,391,040 


14,494,800 


*5 


4 * 


C*l) 



Assumes 1,000 lower tier supplier* who develop at private 
expense. An alternate calculation could be oerived by 
assuming burden on a per contract basis. The top 500 R6B 
defense contractors received 1,269 awards in 1967 •* Assuming 
15 subcontracts involving deliverable technical data for 
items developed at private expense, per prixie contract award; 
and assuming at least 2 responses to each subcontract 
solicitation, the Total Annual reporting hours might be 
((19,335 x 255) 4 (19,335 X 143)] • 

4,930,425 4 2,764,905 • 7,695,330 


(•2) Based on reponses to a survey of FZA bombers, 16 companies 
responded to an average of 94 solicitations per year which 
require delivery of technic&l data and which contain 
technical data clauses. All of these companies nave 
historically developed product exclusively at private expense. 

(*3) The regs essentially move the validation process to the 
beginning of the contracting process by virture of the 
certifications process. Based on past experience, FIA member 
companies averaged 143 hours per validation. 

(*4) To negotiate rights in technical data clauses. FZA member 
companies reported an average of 112 hours per subcontract, 
in recent years. 



Assumes companies successfully compete for 10% of the 94 
subcontracts for which proposals are submitted. Calculation 
((# respondees x number of responses x 142) 4 (f respondees x 
9.4 x 112) 


Estimated Cost to Industry 


POP - Tech 
Bata est. 


FZA - Tech 
Bate est. 


Bours per Response 


Responses per year 
Total annual hours 


64 143 per solicitation 

112 per contract 
255 per successful 
bid 
94,000 

1,391,040 14,494,600 


Aug. cost per hour 


IS. 43 
20,441,664 


50.00 (compensation) *1 
1^24,740,000 " 


•Based on reported industry averages for various occupations 
Including managerial, engineering, financial, and legal at sr. and 
5r. levels. FIA member companies reported a high degree of 
involvement of managerial employees in validation and negotiation. 
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January 4, 1989 


The Honorable Frank C. Carlucci, 

Secretary of Defense 

The Pentagon 2 0301-1000 

Washington, D.C, ZUJU1 

Dear Mr. Carlucci: of Gove rnors, which 

The Aerospace Industries Association^^ ^ e p C Q^panies, 

sr ,st — * — 

and computer software is 

industry today. been a topic of 

. . rh _ ical data and computer s ?^ a ac +iveiy addressed by the 

^hi "concern for some time and has . tellec tual Property 

“lA's Procurement and Finance Council an delay in resoling 

Committee. However because of the g „ f » 

significant focused on working with DoD t the 

executive level atten .. . issue was necessary. , t *. ee 0 n rights in 

evenhanded regulation 0^1^ an execu tive Ad e -™ustry position in 

Board of Governors software to address United Technologies 

as- " ““ 

"Tne ooO Oelense Acquisition Regulatory^OAR^ ^oun^l ^^I^A^d^ 

latest revision ol anointeer 1988 and i» •««^^ , i onc . r , U|.t the 

computer software Because of the c interests which 

regulation (OAR Case 67-303). balancing of interests 

regulation still does not Pf°^o u wou d be a mistake w 

Congress directed V MM; “ e Furth ermore. just to 

«}£?«£ not -es^-ssee ^ 

regulation*in 

opportunity to «PCf s d .’“ l0 C p , more equitable regulation. 

Art 11 Wegner directly on this matter. 
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6705 ROCKLEDGE DRIVE 
BETHESDA, MARYLAND 20817 


December 22, 1988 


Defense Acquisition Regulatory Council 


Attention: 

Mr. Charles W. Lloyd 
Executive Secretary 
DAR Council 


ODASD(P)/DARS 

C/0 OASD (P&L) (MRS) 


Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Subject: 

DAR Case 87-303 


Dear Mr. Lloyd: 


Subpart 27.4 of the DOD FAR Supplement is not applicable to computer software 
acquired under GSA Schedule Contracts. We believe that computer software 
that is offered under a GSA Schedule Contract, even though not acquired by 
an order under the GSA Schedule Contract, should be exempt from Subpart 27.4. 

We therefore recommend that the interim rule be modified as indicated 
✓''"'or’^the attached page. This change would eliminate the very burdensome 
tfiarking requirements for our "Commercial Computer Software." 

Thank you for your consideration. 

Very truly yours, 



Bruce E. Leinster 

Federal System Contracts Manager 


BL/dmh 


CONTRACTS/IB 




Federal Register / * 1 . 53, No. 209, / Friday, October 28, Itr, / Rules and Regulations 43693 


been made as a result of the analysis of 
public comments. 

B. Regulatory Flexibility Act 

A revised Regulatory Flexibility 
Analysis is necessary and is being 
provided to the Chief Counsel for 
Advocacy of the U.S. Small Business 
Administration. Interested parties may 
obtain a copy of the Analysis by 
submitting a written request to the 
individual listed above. 

C. Paperwork Reduction Act 

This interim rule contains information 
collection requirements within the 
meaning of the Paperwork Reduction 
Act of 1980, 44 U.S.C. 3501 et seq. 
Accordingly. an emergency information 
collection clearance request has been 
submitted to OM3 pursuant to 5 CFR 
1320 18. Public comments concerning 
that request will be invited by OMB 
through a subsequent Federal Register 
notice. 

D. Determination to Issue an Interim 
Rule 


List of Subjects in 48 CFR Parts 227 and 
252 

Government procurement. 

Charles W. Lloyd 

Executive Secretary, Defense Acquisition 
Regulatory Council. 

Therefore* 48 CFR Parts 227 and 252 
are amended as follows: 

1. The authority citation for 48 CFR 
Parts 227 and 252 continues to read as 
follows: 

Authority: 5 U.S.C. 301. 10 U.S.C. 2202. DoD 
Directive 5000.35. and DoD FAR Supplement 
201.301. 

PART 227— PATENTS, DATA* AND 
COPYRIGHTS 

2. Subpart 227.4, is revised to read as 
follows: 


Subpart 227.4— Technical Data, Other Data* 
Computer Software* and Copyrights 

Sec. 

227.470 Scope. 

227.471 Definitions. 

227.472 Acquisition Policy for technical data 
and rights in technical data. 

227.472- 1 GeneraL 

227.472- 2 Establishing minimum 
government needs. 

227.472- 3. Rights in technical data. 

227.473 General procedures 

227.473- 1 Procedures for establishing rights 
in technical data. 

227.473- 2 Prohibitions. 

227.473- 3 Marking and identification 
requirements. 

227.473- 4 Validation, of restrictive markings 
on technical data. 

227.473- 5 Remedies for noncomplying 
technical data. 

227.473- 6 Subcontractor rights. 

227.474 [Reserved] 

227.475 Other procedures. 

227.475- 1 Data requirements. 

227:475-2 Deferred delivery and deferred 

ordering. 

227.475- 3 Warranties of technical data. 

227.475- 4 Delivery of technical data to 
foreign governments, 

227.475- 5 Overseas contracts with foreign 
sources. 

227.475- 6 [Reserved] 

227.475- 7 [Reserved! 

227.475- 6 Publication for sale. 

227.476 Special works. 

227.477 Contracts for acquisition of existing 
works. 

227.478 Architect-engineer and construction 
contracts. 

227.478- 1 General. 

227.478- 2 Acquisition and Use of plans, 
specifications and drawings. 

227.478- 3 Contracts for Construction 
supplies and research & development 
work. 

227.478- 4 [Reserved] 

227.478- 5 Approval of restricted designs. 

227.479 Small Business Innovative Research 
Program (SBIR Program }v 

227.480 Copyrights. 

227.481 Acquisition of rights in computer 
software. 

227.481- 1 Policy. 

227.481- 2 Procedures. 

227.482 [Reserved] 

Subpart 227.4— T echnical Data* Other 
Data* Computer Software* and 
Copyrights 

227.470 Scope. 

This subpart sets forth the 
Department of Defense policies and 
procedures relating to the acquisition of 
technical data and computer software as 
well as rights in technical data, other 
data, computer software, and 
copyrights. This part does not apply to 
rights in computer software acquired % 
under GSA schedule contracts. J 


227.471 Definitions. 

“Commercial computer software", as ' 
U9ed in this subpart, means computer 
software which is U9ed regularly for 
other than Government purposes and is 
sold , licensed, or leased in significant 
quantities to the general public at 
established market or catalog prices. 

“Computer”. as used m this subpart, 
means a data processing device capable 
of accepting data, performing prescribed 
operations on the data, and supplying 
the results of these operations; for 
example, a device that operates on 
discrete data by performing arithmetic 
and logic processes on the data, or a 
device that operates on analog data by 
performing physical processes on the 
data. 

“Computer data base”, as used in this 
subpart, means a collection of data in a 
form capable of being processed and 
operated on by a computer: 

“Computer program”, as used in this 
subpart means a series of instructions 
or statements in a form acceptable to a 
computer, designed to cause the 
computer to execute an operation or 
operations. Computer programs include 
operating systems, assemblers, 
compilers, interpreters, data 
management systems, utility progr a ms, 
sort-merge programs, and ADPE 
maintenance /diagnostic programs, as 
well as applications programs such as 
payroll, inventory control* and 
engineering ana Lysis programs. 

Computer programs may be either 
machine-dependent or machine- 
independent, and may be general- 
purpose in nature or be designed to 
satisfy the requirements of a particular 
user. 

“Computer software”, as used in this 
subpart, means computer programs end 
computer data bases. 

“Computer software documentation”, 
as used in this subpart, means technical 
data, including computer listings and 
printouts, in human-readable form 
which [a] documents the design or 
details of computer software, (b) 
explains the capabilities of the software, 
or (c) provides operating instructions for 
using the software to obtain desired 
results from a computer. 

“Data”, as used in this subpart. means 
recorded information, regardless of form 
or method of the recording, 

“Detailed design data", and used in 
this subpart means technical data that 
describes the physical configuration and 
performance characteristics of an item 
or component in sufficient detail to 
ensure that in item or component 
produced in accordance with the 
technical data will be essentially 



A determination has been made under 
the authority of the Secretary of Defense 
to issue this coverage. Section 8C8 of the 
National Defense Authorization Act 
[Pub. L 100-180) required the 
Department of Defense to make certain 
changes to the Defense FAR Supplement 
Regarding Technical Data. The 
Department of Defense published 
coverage in the April 1, 1988, Federal 
Register. Comments from within the 
acquisition community as to properly 
defining the rights of both the 
Government and contractors in regard 
to Technical Data have necessitated 
issuance of another interim rule in this 
complex and sensitive area. 


International Business Machines Corporation 


6705 ROCKLEDGE DRIVE 
BETHESDA, MARYLAND 20817 


December 22, 1988 


Defense Acquisition Regulatory Council 


Attention: 

Mr. Charles W. Lloyd 
Executive Secretary 
DAR Council 
ODASD(P)/DARS 
C/0 OASD (P&L) (MRS) 

Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Subject: 

DAR Case 87-303 


Dear Mr. Lloyd: 

Subpart 27.4 of the DOD FAR Supplement is not applicable to computer software 
acquired under GSA Schedule Contracts. We believe that computer software 
that is offered under a GSA Schedule Contract, even though not acquired by 
an order under the GSA Schedule Contract, should be exempt from Subpart 27.4. 

We therefore recommend that the interim rule be modified as indicated 
x^or^the attached page. This change would eliminate the very burdensome 
L-rtfarking requirements for our "Commercial Computer Software." 

Thank you for your consideration. 

Very truly yours. 



Bruce E. Leinster 

Federal System Contracts Manager 


BL/dmh 
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444 SOUTH FLOWER STREET 
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(213) ©87*6000 


David A. Churchill 

OIRECT DIAL (202) 769*7559 


law orricES 

McKenna, Conner & Cuneo 

1575 EYE STREET, N.W. 
WASHINGTON, D. C. 20005 
(202) 789*7500 

CABLE ADDRESS: MCHENCONN WASHDC 
TELEX (TWX) 710*822*0149 
TELECOPIER (202)789-7594 


December 14, 1988 


SAN FRANCISCO 

TWENTY-SEVENTH FLOOR 
STEUART STREET TOWER 
ONE MARKET PLAZA 
SAN FRANCISCO, CALIFORNIA 94105 
(4IS) 543-0204 

ORANGE COUNTY 

NINTH FLOOR 
©II ANTON BOULEVARD 
COSTA MESA, CALIFORNIA 9262© 
(714) 781-3600 


Mr. Charles Lloyd 
Executive Secretary 
Defense Acquisition Regulatory 
Council 
ODASD(P) DARS 
c/o: OASD ( P&L ) (MRS) 

Room 3D139 
The Pentagon 
Washington, DC 20301 

Re: Interim Defense Department Technical 

Data Regulations, PAR Case 87-303 


Dear Mr. Lloyd: 

These comments apply to the above-referenced interim rule, 
published in the Federal Register on October 28, 1988. Our 
comments are based in part on a judicial decision issued since 
, the close of the comment period on November 28, 1988; we hope 
they are still timely. 

The interim rule defines "developed exclusively at private 
expense" to mean that no part of the cost of development was paid 
for by the government and that the development was "not required 
for the performance of a government contract or subcontract." 
DFARS 227.471. IR&D and B&P costs are considered in the rule to 
be at private expense. All other indirect costs of development, 
however, are considered to be government funded when development 
"was required for the performance of a government contract or 
subcontract." Id . 

The phrase "required for the performance of a government 
contract or subcontract" is further defined in the rule as 
meaning that the development was "specified in a government 
contract or subcontract or that the development was accomplished 
during and was necessary for performance of a government contract 
or subcontract." 

We believe the definition of "required for the performance 
of," as meaning "accomplished during" and "necessary" for 
performance of the contract differs substantially from the 
meaning of that phrase as it currently appears in the IR&D/B&P 
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cost principle, and could introduce substantial uncertainty and 
ambiguity in the charging of costs to direct versus indirect 
accounts. 

First, the similar language in the IR&D/B&P cost principle 
is widely interpreted to mean that only technical efforts 
specifically required by the terms of a contract must be direct 
charged. Effort not expressed in the contractual documents, 
absent other evidence of the intent of the contracting parties, 
may not be considered a contract requirement, and is therefore 
eligible to be treated as IR&D or B&P. Any attempt to include 
"implicit" requirements as falling within the meaning of the 
phrase "required in the performance", as would occur if the 
definition included effort "necessary" to performance, would 
result in confusion and ambiguity as to the scope of permissible 
indirect charges. It would be inherently impossible to quantify 
all of the effort which might be considered "implicit" in 
performing a particular contract. The definitions of the interim 
rule should not be inconsistent with existing regulatory 
definitions of IR&D and B&P costs. 

Second, the proposed definition is inconsistent with the 
United States Court of Appeals for the Federal Circuit's recent 
decision in The Boeing Co. v. United States . App. No. 88-1298 
(November 30, 1988). The Federal Circuit in Boeing reversed an 
ASBCA decision which had broadly interpreted CAS 402 to mean that 
any proposal-related effort "caused or generated by" a contract 
must be charged directly to the contract, and that no such effort 
is eligible to be charged indirect, to B&P accounts. The Federal 
Circuit permitted direct charging of proposal costs incurred 
pursuant to a "specific requirement" of the contract, and B&P 
charging for all other proposal costs related to the contract. 

Adoption of the definitions contained in the interim rule 
would appear to result in disallowance (as indirect expenses) of 
all of the B&P costs upheld by the court in Boeing . All of the 
costs which the court upheld as being appropriately charged to 
indirect accounts were "accomplished during" the performance of 
the contract in question. The concurrency of the B&P effort with 
performance of a contract has absolutely no bearing on whether 
the effort is in fact required by the contract. 

In addition, the indirect costs upheld in Boeing were also 
at least arguably "necessary" for performance, but they were 
neither funded by the contract nor were they expressed in the 
contractual documents as being contract requirements. 

Accordingly, the court properly found that the contracting 
parties did not intend them to be included as contract 
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requirements, and they were eligible for charging to indirect 
cost accounts. 


In sum, the definitions contained in the interim rule are 
inadequate to distinguish between direct and indirect costs, and 
are therefore also inadequate to determine whether a particular 
development is government-funded or developed at private expense. 

We have been pleased to provide these comments, and we 
respectfully request that these comments be considered in the 
issuance of the final rule. 

Sincerely yours. 


MCKENNA, CONN 



David A. Churchill 
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November 30, 1988 


Mr. Charles Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD ( P&L ) (MRS) 

Room 3D139 
The Pentagon 
Washington, D.C. 20301 

Re: Interim Defense Department Technical 

Data Regulations, 53 Fed. Reg. 43699, 

October 28, 1988, PAR Case 87-303 

Dear Mr. Lloyd: 

This letter is written on behalf of the Section of 
Public Cont ract Law of the American Bar Association 
pursuant to special authority extended by the 
Association's Board of Governors for comments by the 
Section on acquisition regulations. The views expressed 
are those of the Section and have not been considered or 
adopted by the Association’s Board of Governors or its 
House of Delegates. 

On April 1, 1988, the Department of Defense (DoD) 
issued an Interim Rule and request for comments to revise 
DFARS Subpart 227.4 to implement section 808 of the 
National Defense Authorization Act for FY 1988-89, Pub. L. 
No. 100-180. Following the receipt of public comments on 
the interim technical data coverage, the DAR Council on 
October 28, 1988 issued revised interim rules designed to 
implement the Act. 

The comments which follow are limited to considering 
whether the revised interim regulations comply with the 
statutory mandate contained in the DoD Authorization Act, 
and prior authorization measures on this issue, e.g., the 
Defense Acquisition Improvement Act of 1986, § 953, Pub. 

L. No. 99-500. 

At the outset, however, we endorse several changes 
made by the DAR Council in the recently issued revised 
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interim rule, i.e., inserting a provision on the 
protection of technical data pertaining to a privately 
developed commercial item and deleting the "list or lose" 
requirement as well as the requirement to submit 
development cost data. These changes comport with 
Congressional intent in this area and more accurately 
reflect DoD policy to obtain minimum essential technical 
data and data rights. Nevertheless, there are several 
provisions in the revised coverage that should be changed 
to implement the requirements in the DoD Authorization 
Act. 

I . Section 227.471: IR&D, B&P and Other Indirect Costs 

The Interim Rule recognizes that independent 
research and development (IR&D) and bid and proposal (B&P) 
costs are deemed to be "at private expense." However, for 
all other indirect costs, the rule sets forth the 
following standard for determining whether indirect costs 
of development are government funded or at private 
expense: if the development in question "was required for 

the performance of a Government contract or subcontract," 
then such indirect costs are deemed to be government 
funded. DFARS § 227.471. The Interim Rule now defines 
the term "required for the performance of a Government 
contract or subcontract" to mean "that the development was 
specified in a Government contract or subcontract or that 
the development was accomplished during and was necessary 
for performance of a Government contract or subcontract." 
Id. This definition is inadequate for two reasons. 

First, the phrase "required for the performance of a 
Government contract or subcontract" is similar to the 
definition of IR&D and B&P costs in FAR 31-205.18. The 
additional definitional phrase contained in the Interim 
Rule that "the development was accomplished during and was 
necessary for the performance" is not contained in the 
IR&D/B&P cost principle, and is inconsistent with the 
"required for the performance" definition. The similar 
language in the IR&D/B&P cost principle is widely 
interpreted to mean that only technical effort 
specifically required by the terms of a contract cannot be 
treated as IR&D. Effort not set forth in the statement of 
work or specification, absent other evidence of the intent 
of the contracting parties, is not a contract requirement, 
and is therefore eligible to be treated as IR&D. Any 
attempt — as is arguably the case in this regulation — 
to exclude "implicit" requirements in the contractual 
effort results in confusion and ambiguity as to the scope 
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of permissible IR&D, because of the inherent impossibility 
of quantifying all of the effort which might be "implicit" 
in performing a particular contract. 

Thus, the definition as currently written could 
introduce an unwarranted ambiguity into the definition of 
IR&D costs. We therefore suggest the Interim Rule be 
rewritten to provide that only that development effort 
allowed as a direct cost of a contract would be considered 
Government expense . 

Second, the Interim Rule conflicts with 
Congressional intent on this issue. For example, the 
legislative history to Section 953 the Defense Acquisition 
Improvement Act of 1986, Public Law No. 99-500, states 
that "as a matter of general policy 'at private expense' 
development was accomplished without direct government 
payment.” It goes on to recognize IR&D expenses and other 
indirect costs are contractor funds. Accordingly, the 
Interim Rule as currently drafted fails to treat "other 
indirect costs" in the manner prescribed by Congress. 

II. Section 227.473-2: Prohibitions 


The Interim Rule omits, for no apparent reason, a 
clause contained at section 227.473-2 of the final rule on 
rights in technical data issued by the DAR Council in 
1987. That section addressed procedures by which the 
government could seek to obtain greater rights in 
technical data. In language consistent with C ongressional 
intent in this area, the former rule provided at section 
227.473-2 that the "refusal to negotiate by a contractor 
[for greater government rights to technical data] shall 
not constitute the basis for disqualification for award of 
a contract or subcontract. ..." The Interim Rule omits 
this clause and provides only that a contractor "may not 
be required, as a condition of being responsive to a 
solicitation or as a condition for award of the contract 
or subcontract to sell or otherwise relinquish to the 
government any rights in technical data beyond those which 
the Government is entitled . . . . " DFARS 

§ 227 . 473-2 (b) ( 1) . By omitting the clause, the Interim 
Rule arguably suggests the government’s ability to acquire 
such rights can be a pivotal condition for award. Such an 
interpretation would be contrary to Congressional intent 
in this area, as set forth in Section 808(a)(3) of the DoD 
Authorization Act, which provides that contractors may not 
be required "to refrain from offering to use, or from 
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using, an item or process to which the contractor is 
entitled to restrict rights in data . . . . " 

We recommend that the former clause, stating that 
any refusal by a contractor to negotiate greater 
government rights in technical data shall not constitute 
the basis for contract award disqualification and shall 
not constitute a pivotal condition for award, be 
reinserted into the regulations . 

III. Section 252.227-7037: Validation of Restrictive 

Markings on Technical Data; Removal of Restrictive 

Markings Prior to Final Adjudication 

If a contractor fails to appeal, file suit, or 
provide the notice of intent to file suit to the Claims 
Court within 90 days after a contracting officer's final 
decision that the contractor’s restrictive markings are 
not justified, the Interim Rule permits the government to 
cancel the markings prior to a final adjudication of the 
dispute at issue. DFARS § 242 . 227-7037 ( a) ( f )( iii ) . Thus, 
contractors will receive automatic protection of the 
disputed data only if they appeal, file suit, or provide a 
notice of intent to file suit within 90 days of the final 
decision. 

Under the Contract Disputes Act, 41 U.S.C. §§ 601 et 
seq . , however, contractors have one year from the date of 
the contracting officer’s final decision to file suit. 
Accordingly, the Interim Rule as presently written has the 
effect of reducing the one-year filing period of the 
Contract Disputes Act. It is impermissible to shorten the 
statutorily-authorized time limitations in this manner. 

Conclusion 


We respectfully request that these comments be 
considered in the issuance of a final rule, to fully 
comport with the statutory requirements of the National 
Defense Authorization Act for FY 1988-89 and prior 
authorization measures on this issue. 



Thomas J . Madd 


en, Chairman 
Section of Pubjic Contract Law 


TJM: t jm 
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Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary' 

DAR Council ODASD(P)/DARS 
do OASD (P&L) (MRS) 

Room 3D 139 
The Pentagon 

Washington, DC 20301-3062 



Re: 


DAR Case 87-303 


Dear Mr. Lloyd: 

Please provide us with a copy of the interim rule which was published last April that 
amended DoD FAR Supplement coverage of rights in technical data. 


Thanks very much. 


Sincerely, 



Richard L. Bugley 
Associate General Counsel 
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1200 Eighteenth Street, N.W. Washington, D.C 20036 Telephone (202) 331-0*30 • FAX (202) 331-7160 

November 28, 1988 


Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 
Dear Mr. Lloyd: 

Interim Defense Department Regulations Relating to 
Rights in Technical Data 

DAR Case 87-303 


We wish to comment on the interim regulations 
published in the Federal Register of October 28, 1988 (October 
28 interim rules) that amend provisions of the Defense Federal 
Acquisition Regulation Supplement (DFARS) relating to rights in 
technical data under defense contracts. We understand that the 
interim regulations replace in their entirety the previous 
interim rules on this subject that were published for public 
comment in the Federal Register of April 1, 1988 (April 1 
interim rules) . 

As your records reflect, MAPI submitted written 
comments to the Defense Acquisition Regulatory Council (DAR 
Council) pertinent to the April 1 interim rules. To the extent 
that the October 28 interim rules remain unchanged from the 
April 1 interim rules--which we believe is substantial in 
measure- -we incorporate and reiterate in this statement our 
concerns with specific issues addressed in our earlier comments 
that remain unsatisfactorily resolved through the application 
of the October 28 interim rules. We stress that these issues 
continue to be of legitimate and major importance to all 
companies that do business with the Department of Defense 
(DOD) . 


Insofar as further comments to the October 28 interim 
rules appear warranted, we briefly address the specifics of our 
additional concerns below. 

Overview of the Interim Rules 


S eliminary statements to this current regulatory 
icate that "major changes" were made to the April 1 
s based on an analysis of the 44 public comments 
received. However, our reading of the October 28 interim rules 
suggests that‘ few of the changes from the April 1 interim rules 
are of "major" proportion and that the analysis of the comments 
received, including MAPI's, was cursory in nature. 

/ 

MAPI promotes the technological and economic progress of the United States through studies and 
seminars on changing economic , legal, and regulatory conditions affecting industry . 


I 


COOSIA'S MAJOR OBJECTIONS 
TO THE 

DOD REVISED INTERIM REGULATION ON 
TECHNICAL DATA AND COMPUTER SOFTWARE 
(OCTOBER 1988) 


1. DFARS 227.471 Definitions. 

Certain language changes recommended in our letter of September 30, 
1988, have been applied entirely out of context by the DAR Council. For 
example, the DAR Council attributes the deletion of the word “directly" 
from the definition of "Developed Exclusively with Government Funds" to 
an industry comment, without incorporating industry's total 
recommendation. 

The present language is subject to multiple interpretations, could 
lead to unreasonable demands for information from contractors, and will 
cause an unreasonable increase in the administration and policing of data 
requirements and rights. Specifically, the language could result in 
Government demands for rights in technical data for highly proprietary 
design systems technology or manufacturing systems technology developed 
at private expense and merely used to design or produce military products 
or processes. This definition could inappropriately sweep in not only 
proprietary data and software depicting the item, component or process 
being acquired but also design systems technology and manufacturing 
systems technology generally developed by indirect and private expense 
funds for use over developing companies' entire product line. These 
types of technical data and computer software should not normally be 
acquired by the Government, but when acquired should only be acquired 
with limited rights. 

If the changes to definitions recorranended in the attachment to our 
letter of September 30, 1988 are not accepted, we urge that the 
definitions offered by 0MB in their letter of June 29, 1988 to DoD for 
"Developed Exclusively with Government Funds" and "Developed Exclusively 
at Private Expense" be adopted. In either event, the definition of 
"Required for the Performance of a Government Contract or Subcontract", 
should be deleted. 

2. DFARS 252.227-7013 Agreement on Limited Rights Data. 

As current policy statements dictate, it is a statutory requirement 
for both parties to reach negotiated agreements regarding the rights with 
which technical data will be delivered. The basic 252.227-7013 data 
rights clause at subparagraph (b)(3)(H) permits the parties to agree on 
which data the Government shall obtain with limited rights. The purpose 
of such an agreement, as we see it, is; a) to avoid later disputes as to 
whether certain items, components and processes were ever "developed" (as 
that term is now defined), and b) to enable contracting where there are 


insufficient past records to prove that the technical data was developed 
at private expense. If mutual agreements resolving such issues are to be 
meaningful and encouraged, then they should not be subject to being set 
aside pursuant to the contract clause at 252.227-7037 concerning 
validation proceedings. 

Further the phrase "for a specified period of time", should be 
deleted from 252.227-7013 (b)(3)(H) as well as in the first paragraph of 
the "Limited Rights Legend" following (b)(3)(iii). Time limits may be 
negotiated, but are not statutorily or otherwise required. 

3. DFARS 252.227-7013 - Minor Modifications. 

Insert the words "including minor modifications thereof" after the 
words "private expense" in (b) ( 3) ( i ) of this clause. This achieves a 
more equitable balance between the rights of the Government and 
contractors and brings the regulation in closer conformity with the FAR. 
Additionally, the reference in this same subparagraph to "(a)(1)" should 
be a reference to “(b)(1)." 

4. Procedures for Identifying Minimum Government Data Needs. 

The policy section of 227.472-2(a) has a direct reference to DoD 
Directive 5010.12 for guidance to Government procurement personnel on 
identifying minimum Government needs. The current version of this 
directive was issued in 1968 and it is undergoing revision. Because the 
extent of Government acquisition is critical to the entire data rights 
issue and the matter is most complex, we believe that defining minimum 
Government data needs should be stated in the regulation and not in a DoD 
directive. 

5. Private Expense Data Not Pertaining to Developed Items, Components or 

Processes. 

10 U.S.C. 2320 (a)(2)(B) protects contractor technical data 
"pertaining to items and processes developed exclusively at private 
expense", but does not limit protection exclusively to such technical 
data. Section 2320 (a)(1) recognizes that there are other contractor 
rights in technical data which are to be protected. Since there is no 
legal restriction or expressed policy justification for this definition 
to be so limited, the words "pertaining to items, components or 
processes" in 227.472-3(b)(l ) , 252.227-7013 (b) (3) ( i ) and ALTERNATE II 
(b)(2)(i) must be deleted. 

Alternatively we recommend a new category of technical data subject 
to limited rights, comparable to 252.227-7013 (b)(l)(ii) for unlimited 


rights data, be provided at 252.227-7013(b)(3) for technical data 
resulting directly from the performance of experimental, developmental or 
research work which was not specified as an element of performance under 
a Government contract. 

6. DFARS 227.475-2 and 252.227-7027 Deferred Ordering of Technical Data 

The deferred ordering clause should be deleted in its entirety. It 
is unworkable in conjunction with the notification and listing 
provisions. If the clause is to be retained, procedures for dealing with 
the notification and listing requirements need to be clearly set forth 
and must be consistent with the application of other requirements of the 
regulation. Preferably the technical data to be delivered should be 
limited to what is called for in the Contract Data Requirements List. 

7. DFARS 227.473-1 Procedures for Establishing Rights in Technical Data 

In paragraph (b)(1) of 227.473-1 the words "unless there are grounds 
to question the validity of the assertion", should be deleted. The 
validation procedures of the regulation should be the sole mechanism to 
resolve questions regarding the justification for assertion of rights in 
technical data. 

8. DFARS 227.473-1 (d) and 252.227-7013 (b) Standard Non-disclosure 

Agreements. 

To the extent that a standard non-disclosure agreement is provided 
for in the regulation, the agreement should be between the recipient of 
the data and the holder of the rights, and should be consistent with 
commerical practices, allowing for the statutory exceptions associated 
with federal contracting. 

9. DFARS 227.473-6 and 252.227-7013(i) Subcontractor Rights. 

The procedures in the regulation concerning a prime contractor's 
responsibility for its subcontractors encourages confrontation and 
potential litigation between prime contractors and their subcontractors, 
rather than facilitating the negotiation of rights in data. As a 
minimum, we recommend that the identical sentence at 227 . 473-6( b) and the 
clause at 252.227-7013(i)(6) be deleted. The remaining language is 
sufficient to recognize the important relationship between prime 
contractors and their subcontractors. 

10. DFARS 227.472-3(a)(2) Exception to Unlimited Rights - Government 

Purpose License Rights. 

The time periods for expiration of limited rights which were 


authorized as negotiation objectives under 10 USC 2320 (c) provide for 
subsequent use of technical data only for "U.S. Government purposes", not 
"unlimited rights" as provided for in 227 .472— 3(a) ( 2) ( i ) . Since there is 
not a statutory prescribed time limit for Government Purpose License 
Rights, nor a statutory requirement dictating that there always be a time 
limit on limited rights, the regulation and policy of the revised 
regulation appears to be unduly confiscatory and must be changed to 
reflect the flexibility provided by statute. 

11. DFARS 227.473-2 Prohibitions. 

10 USC 2320(a)(1) provides that the regulation shall not "impair the 
rights of any contractor with respect to patents or copyrights or any 
other rights in technical data established by law." This statutory 
prohibition should be listed under 227.473-2. 

12. DFARS 252.227-7018 Restrictive Markings on Technical Data. 

The provision in (b)(3) of this clause imposes a costly and 
burdensome obligation on the contractor to "review" its subcontractors' 
procedures for controlling the restrictive markings on technical data. 
Instead of a review, we suggest that it is sufficient for subcontractors 
to provide a representation to the party to whom they submit their data 
that they have such procedures. 

Additionally, to be consistent with 227.473-1 (d)(iii )(5) , the words 
in 252.227-7018 (b)(4) "subject to other than unlimited rights", should 
be changed to "furnished to the contractor by the Government". 

13. DFARS 227 .473-3(e) and DFARS 252 - 227-701 3( f )(2) Legend Marking. 

Many contractors have commercial restrictive legends preprinted on 
media used for technical data. A contractor's commercial legend should 
not be considered an unauthorized marking if the contractor applies the 
Government-authorized markings and a transition legend, rather than 
requiring the contractor to delete the commercial legend and then apply 
the "authorized" legends. These provisions should be amended as follows: 

"The commercial restrictive legend of a contractor 
or subcontractor shall not be considered a non- 
conforming marking if the following transition 
legend is also applied to the technical data: 

Notwithstanding any other restrictive 

legend appearing on this technical data, the 

Government shall have (Unlimited Rights/Limited 

Rights/Government Purpose License Rights) in 

technical data pursuant to (Contract No. and Contractor)." 


14. DFARS 227.472-3 Rights in Technical Data. 

In the definition of unlimited rights, the DAR Council has deleted 
the statement that data which is not identified in a list in the contract 
becomes unlimited rights data. However, the policy is still ambiguous, 
since the last paragraph of 227.472-3(c) still states that the Government 
shall have unlimited rights in technical data for which the contractor 
fails to provide notice under 252 . 277-701 3(j ) . Furthermore, 

52 - 227-701 3( k) states that technical data and computer software shall not 
be tendered with other than unlimited rights, unless it is part of the 
list. This may again imply that, if data is not part of the list, then 
it becomes unlimited rights data, contrary to the Government's own 
statement of intent in the revised regulation. It is our view that 
notification should be sufficient and the contractor should have without 
reservation the right to amend the list unilaterally. 

15. DFARS 252.227-7037 Validation of Restrictive Harkings on Technical 

Data. 

In line with our comments in Item 2 of this Attachment relative to 
meaningful advance agreements on rights in data, we suggest a change to 

252.227- 7037 be made. Our recommendation is to add a new paragraph 
(d)(5) to this clause as follows: 

"(5) A restrictive marking shall not be challenged 
if the Contracting Officer and the contractor or 
one of its subcontractors have reached an agreement 
regarding greater rights in technical data granted 
the contractor or rights granted the Government" 

16. Computer Software. 

a. The distinction in the policy at 227.471 and in the clause at 

252.227- 7013 between commerical and non-commerical computer software is 
neither necessary nor appropriate. The Government has no practical 
reason to require greater rights in not-yet-widespread software than it 
needs in software commercially distributed. The confusion that is 
created with respect to rights in privately developed software by 
differentiating as above, should be eliminated. The interests of the 
Government and industry should be balanced by a uniform policy and 
regulation that permits all privately developed software to be delivered 
with restricted rights, and computer software developed with Government 
funds to be delivered with Government Purpose License Rights without any 
time limitation. This would conform the regulation to the report on the 
Government/Industry recommendations of the Software Engineering Institute. 
Me also recommend consideration of the views expressed on software 
licensing in the "Report of Workshop on Military Software", submitted to 
the Defense Science Board on July 1, 1988. 


b. Other recommendations to clarify and improve the treatment of 

computer software in the revised regulation if a separate regulation 

is not issued, are reflected below. 

o The definition of computer software should be amended to 
include source code. This is essential to avoid uncon- 
scionable dissemination of source code throughout the 
Government. 

o The definitions of "developed" and "at private expense" should 
extend to computer software, as well as hardware-related 
technical data. 

o In 227.471, computer software should be added to the 

definitions of "Developed" and "Developed Exclusively at 
Private Expense". Without this change there would be 
continuing uncertainty in many areas of the regulation. 
Consider, for example, 227 .481 —2 (b)(4) and 252 . 227—701 3(b)(3), 
both referring to computer software developed at private 
expense. 

o Compare paragraph (d) of the definition of "Restricted Rights" 
in 227.471 with 227 .481 -1 (a) (1 ) and (2). Where computer 
software results directly from development required under a 
government contract but is merely a modification or derivative 
of software previously "Developed Exclusively at Private 
Expense", the Government should not acquire unlimited rights. 
We recommend adding a subparagraph (6) at the end of 
227 . 481 -1 ( a ) as follows: 

"(6) If work specified as an element of performance 
in a Government contract includes or requires modifi- 
cation, enhancement or improvement of computer software 
previously developed exclusively at private expense, the 
Government shall acquire only "restricted rights" in the 
derivative software resulting from such work." 

o In 227.481-1; revise the paragraph as follows: 

In paragraph (a)(1) delete the phrase "or generated as 
part of". This change is necessary for 
consistency with 252 . 227-701 3( c )( 2 )( i ) . 

In paragraph (a)(2) delete the word "generated" and 
insert "developed in the course of and". 

o In 252 . 227-701 3(c) (2) ( i i ) , revise the subparagraph as 
follows: 

"Computer software required to be developed under a Government 
contract or subcontract or developed during and a necessary 
part of performing a Government contract or subcontract." 


This change is necessary because computer software 
is not included in the definition of "Required for the 
Performance of a Government Contract or Subcontract," in 
227.471. 

o At the end of 252 . 227-701 3(e)(1), insert the following: 

"as are expressly set forth in a license agreement made part 
of this contract, as required by subparagraph (c)(l)(i) above. 

o DFARS 252 . 277—701 3(f) Removal of Unjustified and Nonconforming 
Markings. 

Computer software should be subject to the same validation 
procedures as other types of technical data. This can be 
accomplished by adding the words "Computer Software" after the 
words "Technical Data" in the title of (f)(1) and (2), adding 
the words "and computer software" after "technical data" in the 
body of (f)(1), and by deleting (f)(3) of the referenced clause 


COGR 


t 


organization 


of research universities 


COUNCIL ON GOVERNMENTAL RELATIONS 

One Dupont Circle, N.W., Suite 670 
Washington, D.C. 20036 
(202) 861-2595 

November 28, 1988 


BOARD OF MANAGEMENT 

MARVIN E. EEEL 
Chairmen 

University cf Wisconsin 

ANTHONY MERRITT 
Past Chairman 
University cf Pennsylvania 


DONALD R. BALDWIN 
University c: ’Washington 

DENNIS W. BARNES 
University c: Virginia 

DENNIS F. DOUGHERTY 
University ci Southern 
California 

GEOROE H DUMMER 
Massachusetts institute cf 
Technology 

FREDERICK R. FORD 
Fur hue University 


THOMAS M. 


GRADY 

c: Texas System 



:< HESS 

tty c: Rochester 



'WARD L. MccCORD 


Wash:: 


Mr. Charles Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 

0DASD(P)/DAR 

OASD, P&L (MRS) 

The Pentagon, Room 3D139 
Washington, D.C. 20301-3062 

Reference: DAR Case 87-303 

Dear Mr. Lloyd: 

The Council on Governmental Relations (COGR) welcomes 
the opportunity to comment on the revised interim rule that 
supersedes the interim rule published in the Federal 
Register . April 1, 1988. This is DFARS Subpart 227.4 - 
Technical Data, Other Data, Computer Software, and 
Copyrights. 

We appreciate the DAR Council’s positive response to 
comments received on the first interim rule. The revised 
rule is somewhat improved. We also appreciated the Council’s 
recognition that the eventual final rule will be further 
improved by soliciting another round of public comment. 


WARREN R. MADDEN 
Iov.-c Stctr University 
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University c: Michigan 



WILLIAM A. SIBLEY 
Oklchcmc Slate University 
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Stanford University 
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University cf Cincinnati 

RICHARD A. ZD AN IS 
Case Western Reserve 
University 


EXECUTIVE DIRECTOR 

MILTON GOLDBERG 


ASSISTANT EXECUTIVE 
DIRECTOR 

JCATHARINA PHILLIPS 


Before offering a few specific comments on the revised 
interim rule, we wish to restate the key elements of COGR’s 
position on this matter. We believe it is in the best 
interest of the government and the academic community to have 
a single government-wide policy concerning technical data, 
software, and copyrights arising in federal agreements with 
colleges and universities. Further, we believe that such a 
policy should parallel the government patent policy. It is 
clear the P.L. 96-517 as amended by P.L. 98-620 has 
facilitated stronger research relationships and technology 
transfer linkages between universities and industry. The 
effective transfer of university technology to the 
marketplace requires a federal policy for technical data, 
software and copyrights which parallels that for patentable 
inventions. Many technologies being pursued on university 
campuses today are an inseparable combination of inventions, 
technical data and computer software involving property 
rights other than patents. Nuclear magnetic resonance 
imaging devices, artificial intelligence technology and 
integrated circuits are examples. Technology transfer by 
universities is impeded unless the same presumption of 
contractor ownership applies to technical data and to 
software as to patentable incentives. Only through such 
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symmetry of federal policies can we achieve the results 
intended in the April 10, 1987 Executive Order "Facilitating 
Technology Transfer." 

The specific changes/additions proposed by COGR are 
shown in Attachment A. We would be pleased to furnish more 
detailed analysis or arrange discussion with representatives 
of member universities if that would be useful. 

Sincerely, 




Attachment 


Milton Goldberg 


,Mr. Lloyd 
November 28, 1988 
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ATTACHMENT A 


Comments on PAR Case 87-303 

1. At 227.475-8 Publication for sale, add the following words in quotes 
below: 

Alternate(OCT 1988) may be used in research contracts when "the 
contractor is a university or nonprofit organization with an 
effective transfer program or with other contractors when"... 

2. At 227.472-1, create a new (c) as shown below and relabel subsequent 
paragraphs: 

"(c) University interests 

Universities’ interests are similar to those of commercial and 
some nonprofit contractors except that universities generally rely 
on licenses to third party companies to commercialize technologies 
they develop." 

3. At 227 . 472-3 (a) (2) (i i ) (B) , revise (B) by revising the words as shown 
below: 

"(B) Technical data generally will be published"... 

4. At 227.473-1 (c) , add the new item (iii) shown below and renumber 
subsequent paragraphs: 

"(iii) Whether the contractor is a university with an effective 
program to license its technology to industry." 
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November 2:8, 1988 


Deftsi.W Acquisition Regulatory Council 
Attn; Mr. Charles W. Lloyd 
Executive Secretary, DAk Council 
ODASDCPf'DAfO 
c'o OASD (P&L) (MRS; 

Room 3 1)-’ 35 

i Hr • r T: i c ijvf : 

Ksv-s-aton. D.C PD3C1-3G6, 

Dear M« Lloyd; 


\>i fallowing comments are submitted in reference tc DAR Case £7-303 by 

a large-scale system integration fir* 
soft w are, and tv 1 1 - r o ‘rn: u n 1 c a 1 1 o n $ s y su... > 


Electro :;' <: Oat*. Systems Corpora! ren, 
w h 1 c h p .*■ o v 1 ;i e $ 1 n f o r m a t ion he*‘d v are, 

tc Ofef'ense agencies, among others. 

'*•;*. i ‘ * the second ’nverifn rule on Department of Defense technical data 
right; pc i * ;.y is a,-* :.7prov*if.«r,i over the April 1, 198S vc-siyn, there are 

•r a 1 changes which are necessary tc preclude the Dw r -->e Department 
' -A •;, data produced solely with private funds, 7 m. ••ne, ?rp 

■ rsure that this pc icy conforms to the prvSc't '■ 

•. 'tic-*- of defense data ami techno!: 


'* ^ * 1 *! 

$ <* * i - 


■Vc 227,472-3 (a) ( 1 v ) continues to jeopardise sm , . ; c r by 

• ‘.•ailing the .Government to lawfully conf 1 scat® thei r . .. • ty for use 
with -un' ‘iirtUcd rights ; despite the fact that the properly in question 
was dbve'oprr! exclusively at private expense, this < i - vse appears to 
bo In cenf 1 let with DF AH 22:7.4-30 (t> which would p:< .. •:.( copyrighted 
material from pi a cerent In the public domain. Tits provision will 


>»«v 


ntsses r r c. .. rrcOwi! :i0 v/vvoris.-iie-nf sue:. y“> tractor $ if 
H’jOl iy app-'epri -itvo ty the Govi-rnwenf . 


D“AR 22; »47r -4 (a) and. DFATt 227 .478-2 (C) should he changed t;> reflect 
that, the '-'Statute of Li mi tat*on-» M on technical data and ctf erred 
ordering of tov-nfcal data and software should be the jell] lest of 
delivery of Itc-v v*r the end of the contract .. While the present 
language seems Innocuous, with 10-end 12-year coot riots being entered 


Charles W. Lloyd 


•to. it 


COutl id 


is posMbl e for th<? Govern-serit to delay asserting its 't ignis for as 
t year'., despite v ec€iyt of sose deliver: is in the sarH o-.-t of th 


.voj for the opportunity to provide these inputs, vr.ico vy 
:'o. ‘ for :■■’ f ire* us ion in the final regulation. 


Sincerely, 



hied Ceuler 

Government Affairs Representative 
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Mr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD ( P )/DARs , Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 


Ref: DoD Interim Regulation "Part 227 

Data, and Copyrights," 


- Patents, 



Dear Mr. Lloyd: 

Di9 iJ al r, E S uipmen ^ Corporation is pleased to provide comments 
on the DoD Interim Regulation which deals with the 
acquisition of technical data and computer software. While 
we are pleased that this latest draft of the regulation 
contains improvements over previous drafts, we believe that 
there is still much work to be done before a clear and 
unambigous regulation is issued. In that regard we 

3 ^ oin K' Government and contractor working group 
ith the responsibility of resolving this issue once and for 
all. Digital Equipment Corporation is very interested to 
work on such an effort. 60 to 

In the meantime, we provide, as an attachment hereto, some 
preliminary observations dealing with the regulation's 
treatment of computer software. 



We would appreciate the opportunity to meet with you to 
discuss our specific comments. 1 

Sincerely, 

DIGITAL EQUIPMENT CORPORATION 



Jeffrey H. Schneider 
Counsel 

Government Systems Group 

JHS : ja 
Attachment 


cc: Rieran Bustamante 


COMMENTS ON DOD INTERIM RULE ON DATA RIGHTS 



ENCOURAGE COMMERCIALIZATION 6f CUSTOM DEVELOPED COMPUTER SOFTWARE 


DISCUSSION: The interim rule provides additional procedures and criteria 
for contractors to obtain exclusive rights in technical data in 
consideration of Executive Order 12591, entitled "Facilitating Access to 
Science and Technology." However, the rule fails to provide such procedures 
and criteria for software except for software developed under the SBIR 
program. To encourage contractors to expend resources in developing custom 
software for the DOD, it is essential that contractors be able to 
exclusively exploit the technology developed under DOD contracts. 


Without a means to restrict the use of custom software in the commercial 
marketplace and prevent the developer's competitors from obtaining access 
to the proprietary portions of the software, software that is custom 
developed for the government and conveyed with unlimited rights, cannot be 
effectively commercialized. Consequently, only the government obtains the 
benefit of the software. 


The current DFARS , including the interim rule, does not readily facilitate 
commercilizing software that is custom developed for the government. The 
only way to obtain exclusive commercial rights under the current rule is 
to negotiate a special agreement with the Agency. Such a negotiation would 
probably require a DFAR deviation, an expensive, time consuming process. 

Government Purpose License Rights ( GPLR ) are currently only applicable to 
computer software developed under the SBIR program. Applying GPLR to all 
ct^Bam software would encourage and expand commercial utilization of 
sj^^Bare developed under DOD contracts. GPLR would give the government a 
r^Bity free right to use the software for government purposes only, and to 
permit others to do so, while giving the developer a means and incentive to 
commercialize the software. Commercialization of software developed for 
the DOD is consistent with Executive Order No. 12591 and can be facilitated 
by simply making Government Purpose License Rights available for both SBIR 
and non-SBIR software. 

RECOMMENDATION: Encourage commercialization of software which is custom 
developed for the government by extending Government Purpose License Rights 
(GPLR) to both SBIR and non-SBIR software. 


2. ISSUE: PROTECTION OF PRIVATELY DEVELOPED COMPUTER SOFTWARE MODIFIED 
UNDER GOVERNMENT CONTRACT 


DISCUSSION: The development of custom or other newly developed software 
under a government contract is often time consuming and expensive when 
compared to buying commercial off the shelf software or buying commercial 
products and modifying them to meet agency needs. Mo6t agencies develop 
software only when a commercial product with the required functionality i6 
not available. Often, commercial products can be modified to conform to an 
agency's unique requirements at relatively minor expense, saving the 

irnment time and money that would be spent developing new software. It 
Snerally agreed that the government benefits greatly from the readily 
[able support and maintenance associated with privately developed 


gaj|eri 

m 


ircial software. 

UriOPftunately , under the existing regulations, contractors proposing to 
modify software developed at private expense during performance of J 
Government contract risk surrenduring to the Government unlimited rights in 
both the Government funded modifications and the underlying privately 
developed software itself. This has the effect of deterring offers and 
sales to the Government. 


The interim rule addresses this issue at DFARS 227 .481-2(b) ( 4 ) which states 
that where computer software developed at private expense is modified under 
a Government contract, "only that portion of the resulting product in which 
the original product is recognizable will be deemed to be computer software 
d.J.!£pid at private expense to which restricted rights way attach.” This 
language, though helpful, is not dispositive. There is no clear definition 
of "recognizable" and no guidance as to how much if any of the underlying 
software can be modified and still be considered "recognizable." The 
dearth of case law in this area merely underscores the need for more 
definitive guidance in the DFARS on this issue. 


The interests of both industry and Government would be served by 
implementing a new regulation clearly stating that where privately 
developed computer software is modified as a necessary part of performing 
under a Governent contract, the data rights of the original, underlying 
computer software shall not be affected. The data rights of the end 
(modified) product would then be determined in accordance with the 
applicable acquisition regulation. 


j^^^ing this clear, unambiguous standard for Government funded 

m^Hli cat ions to privately developed software would allow the Government to 

avail itself of the benefits of using commercial computer software. 

Industry would be provided with an incentive to explore the increased use 
of commercial computer software in response to Government requirements as 
an alternative to the expensive and time consuming process of developing 
custom software. At a minimum, industry would no longer be deterred from 
proposing the modification of their best and most proprietary computer 
software under Government contracts. 


RECOMMENDATION: Amend current acquisition regulations to ensure absolute 
protection of privately developed computer software which is to be modified 
under a Government contract. 


Allied-Signal Inc. 

Law Deoa'tment 
P.O Box 22 A 5 R 
Morristown. NJ 07960-2245 


November 28, 1988 


Defense Acquisition Regulatory Counsel 
c/o OASD ( P&L) (MRS) 

Room 30139, The Pentagon 
Washington, D.C. 20301-3062 
Attention: Mr. Charles W. Lloyd 

Executive Secretary 


Dear Mr. Lloyd: 

While there are many problems with the proposed interim 
regulations on Rights in Technical Data published in the 
Federal Register on October 28, 1988 over which Government 
and Industry representatives may disagree, I would like to 
offer a suggestion which I believe would be acceptable to 
both sides. As explained below, it is not possible in the 
proposed interim regulations or in the previous regulations 
to determine the exact limited rights legend to use. The 
regulations should clearly point out where the legend starts 
and where the legend ends. Further the policy and procedure 
portion of the regulations should point out that the limited 
rights legend provided in these latest clauses is acceptable 
for use on technical data which is provided with limited 
rights under contracts containing any of the earlier 
clauses. 

Refer to page 43711 of the Federal Register and note 
the word "hereof" marked in yellow in the sixth paragraph 
beneath the bold faced designation limited rights legend. 
Using the word hereof could lead one to believe that all six 
paragraphs are part of the limited rights legend. With the 
frequent changes to the limited rights legend it is very 
difficult to tell which legend is to be used. Please give 
us a break and change the DFARS so we can at least tell with 
certainty where the legend ends. This can easily be 
accomplished by adding an indication, as I have marked in 
red, at the end of the second paragraph specifying-End of 
Legend. Also the previously discussed word "hereof" should 
be corrected to read "thereof". 


Similar changes should be adopted where appropriate fo 
the Government Purpose License Right legend and the 
Restricted Rights legends. These proposed changes are 
fairly simple and they would make it a lot easier to 
identify and, when appropriate, apply the correct legend. 


'Howard G. Massung(j 


HGM/jm 


~ *** ' V °' “■ N ° a / FHdav. OCb., g 18M , M, 


(i) Technical data pertaining to items. 

• eomponenu. processes or computer software 
l^ P r ed r. clusi '? ly at priva,e e*Pense. 

above- ^ ° 3ta ” ^ categorie9 * (a)(1) 

(ii) Technical data that the parties have 
a £ eed 'T lU be *ubjett to limited rights for a 
specified period of time; and 

(jii) Technical data listed or described in a 
r^ nse k® 8reement ® ade a part of the contract 
,0 . co " cbtions otbar than those 

Not wi ilf«(« ln J He definitions ° f >>n>ited rights. 
Notwithstanding any contrary provision in 

have gm Governme nt shall 
8 k h 'l indude<1 “ ,h « definition of 
“ Pf^graph (a)(l5) above. 
Luniteti nghts will remain in effect so long 
" ? ® ‘® d ™ ca 1 J da,B remains unpublished^ 
“ dp ™ f v ! d f d 0, dy the portions of each 
P! ec ® ° f *Ja subject to limited rights are 
identified (for example, by circling, 
underscoring, or a note), and the piece of 
data is marked with the legend below 
ccr.tamir*g; 

number of the prime contract under 
which the technical data is to be delivered; 

(B) The name of the Contractor and/or any 
8U ^°Jl? actor a8BeTt ^S limited rights. 

(C) The date the data will be subject to 
unlimited rights (if applicable). 

limited Rights Legend 

Contract No. — 

Contractor — • 


^kkmited rights shall be effective until (insert 
certain), thereafter the limited rights will 
a ” d the Government sheD have 
^^wmited rights in the technical data. 

The restrictions governing the use and 
disclosure of technical data marked with this 
legend are set forth in the definition of 
limited rights" in paragraph (a)(l5) of the 

al» 8 * ^2-227-7013 of the contract listed 
alwve. d £ a. n t; t- l Efre <■-> D ) 

For technical data which the parties have 
agreed will be subject to limited rights for a 

V*® 0 ir*! 11 ??* perioi hwert the agreed upon 
date. If the limited rights are not subject loan 
expiration date, so indicate. 

For technical data which the parties have 

S^!! d H W, t e J ,ubie 1 Ct ,0 ***>“ than 
riehtl or rm b | d m the definiti0M of limited 
UU 1 S 1 .|S PLR “ pu -°8 ra P h ( a )(i5) and 
"iV j^°, ve ' mae r **•* following statement- 
In addition to the minimum rights 

nV, C Sc*1 m lhe definition of limited rights in 
DFARS clause at 232.227-7013. the 

if > .k er ? menl Bha)1 have dre "Sbta described 

Con^o e 0fagree " entmade 8 P“* * 

of ™ a J*5* nd - “?t tber witb the indications 
m it fT 10 - °* H** a ***** which are subject 
to limited rights. shall be included on any 

322*22" here °. f whicb includes any Jart 
p ? rtion f * ub )«ct to such limitations 
]“J '*chmcal data will remain subject to 
hmited rights only so long as it remains 

abov* b, lhSd “ defined in Paragraph (a) 

« Wji ip Computer Sof Hware—ti) 

tecJff^gArs. (i) The Government shall 
sWcted rights in computer software, 
f described in a license agreement 


43711 


made a part of this contract, which the 
parties have agreed will be furnished with 
restricted rights. Notwithstanding any 
contrary provision in any such license 
fi?^ eiIlen i t ’i h ^ Government shall have the 
® c,uded in toe definition of “restricted 

. ta pa I agra P h f a « 17 ) abov e. Unless the 
computer software is marked by the 
Contractor with the following legend: 

Restricted Rights Legend 

Use, duplication or disclosure is subject to 
wM 0n * W Contract No ^ ‘° 
with (Name of Contractor) and the related 
computer software documentation includes a 
p ”®* n ?"' a tatement of the restrictions 
applicable to the computer software, the 

'r 1 haV * unlimite d righu in the 
softw are. The Contractor may not place any 
legend on computer software restricting the 
Government's rights in such software unless 
the restrictions are set forth in a license 
agreement made a par? oftl ia ccvtuui y.ior 
o the delivery date of the software. Failiire of 
!£ ,0 app,y * '“Wcted righu 

!j* e 5 d t0 toe computer software shall relieve 
die Government of liability with respect to 
the unmarked software. 

(ii) Notwithstanding subparagraph fcMlHil 
commercial computer software and 
related documentation developed at private 
* xp ?”*f •“*} “0< 1“ the public domain may be 
marked with the following Legend: 

Restricted Righu Legend 

Use, duplication, or disclosure by the 
Government is subject to restrictions as set 
forth in subparagraph (c)(i)(») 0 f the Rights 
to Technical Data and Computer Software 
clause at DFARS 252^27-7013. 


is inoperative: to copy computer programs for 
safekeeping (archives) or backup purposes; 
and to modify the software and 
documentation or combine it with other 
software. Provided, that the unmodified 
portions shall remain subject to these 
restrictions. 

(2) Unlimited Rights The Government shall 
have unlimited rights in: 

(i) Computer software resulting directly 
from performance of experimental, 
developmental nr MMawk u. n .L 


( Na ® e °f Contractor and Address) 

When acquired by the Government 
commercial computer software and related 

ira Kir ^ ^ -*<• 

«„ Title ,0 and ow “ership of the software 
ConUactor en,ab °” * ba ^ remain wf* b the 
(B) User of the software and 
documentation shall be limited to the facility 
for which it is acquired. v 

Co y anunent ahaU no ‘ Provide or 
otherwise make available the software or 

“ y P 01 * 01 * ‘ h «reof. «“ any 

form, to any third party without the prior 

written approval of the Contractor. Third 
parties do not include prime contractors. 

SSS-- agenu of the Government 
P™ fhe Covemmenfa permission to 
b censed software and documenution 
at the facility, uid who have agreed to use 
the licensed software and documenution 
on y in accordance with these restrictions. 
This provision does not limit the right of the 
t^VMnment to use software, documentation, 
or information therein, which the 
Government has or may obtain without 
restrictions. 

(D) The Government shall have the right to 
use the computer software and 
documentation with the computer for which it 
is acquired at any other facility to which that 
computer may be transferred; to use the 
computer software and documentation with a 
backup computer when the primary computer 


o - — v — vi experimental, 

developmental or research work which was 
specified as an element of performance in 
• this or any other Government contract or 
subcontract; 

(ii) Computer software required to be 
ie originated or developed under a Government 
contract, or generated as a necessary part of 
performing a contract; 

r J d i ) J^ mpu,er dala prepared under a 
Government contract, consisting of 

jf ? UppUed by the Government. 

’ 8rhleb P' Government has 

(lv) Computer software prepared or 
required to be delivered under this or any 

““fract or subcontract 
and constituting corrections or changes to 
» ^J rermne " , - f “*ni*hed computer software; 

n,,ki!ii :0mpU, , er k? 0ftwar * whicb *• otherwise 
publicly available, or has been, or is normally 
released or disclosed by the Contractor or 
subcontractor without restriction on further 
release or disclosure. 

J, d J. TecfudcalData and Computer Software 
^'™* y P ? V J ded Without Restriction. 
Contractor shall assert no restrichons on the 
Government's rights to use or disclose any 
data or computer software which the 
Contractor has previously delivered to the 
Government without restriction. The limited 
or restricted rights provided for by this deuse 
shall not impair the right of the Government 
to use similar or identical data or computer 
software acquired from other sources. 

(e) CopynjgAf*. (1) In addition to the rights 
granted under the provisions of paragraphs 
(b) and (e) above, the Contractor hereby 
grants to the Government a nonexclusive 
paid-up license throughout the world, of the 
scope ept fc.'ui below, under any copyriaht 
owned by the Contractor, in any work of 
authorship prepared for or acquired by the 
Go vernm ent under this contract to reproduce 
me work in copies or pbonorecords. to 
dutnbute copies or pbonorecords to the 
pub ic. to perform or display the work 
publiefy. and to prepare derivative works S 
thereof, and to Leva others do so far / S 

to *• definition ^Wimitad 
abova - With respect ,o 
.^f 1 ! da* 4 £ whi **> * he Government has 
£222 acopa of d>« license is 
“Jiad *o the rights set forth in the definition 

•ofwl ** 1 Witb ,0 computer 
•omvare which die parties have agreed will 

be farmshed with restricted rights, the scope 
of the license is limited to such rights. 
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Ronald W. Hodges 

Genera! Manager 
Military Programs 


Aerospace and Defense Division 
Aircraft Wheel and Brake Operations 
PO. Box 340 
Troy, Ohio 45373 
(513)339-3811 

FAX 5 13-339-38 13 
TLX 288043 


November 23, 1988 


DEFENSE ACQUISITION REGULATORY COUNCIL 

Attn: Mr. Charles W. Lloyd, Executive Secretary 

DAR Council 

ODASD (P)/DARS 

c/o OASD ( P&L ) (MRS) 

Room 3D139 
The Pentagon 

Washington, DC 20301-3062 
Dear Mr. Lloyd: 

SUBJECT: DAR CASE 87-303, INTERIM RULE ON RIGHTS IN 

TECHNICAL DATA 

As we indicated in our letter of May 24, 1988 which commented 
on the April 1988 Interim Rule, we develop our products at our 
expense to protect our market. We are a member of the 
Proprietary Industries Association and endorse the 
Association's comments dated November 23, 1988 on this issue. 

We are not yet convinced the data rights regulations properly 
or adequately recognize and protect a Contractor's proprietary 
property rights in data. 

We appreciate the opportunity to comment on this most important 
subject. 

Sincerely, 

Ronald w5j Hodges 
ph 88-124 

cc: Proprietary Industries Association 

220 North Glendale Ave, Suite 42-43 
Glendale, CA 91206 
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HARVARD UNIVERSITY 

OFFICE FOR SPONSORED RESEARCH 



Holyoke Center, Fourth Floor 
1350 Massachusetts Avenue 
Cambridge, Massachusetts 02138 


November 23, 1988 


Mr. Charles W. Lloyd 
Executive Secretary 
ODASD ( P )DARS 
c/o OASD(PL) (MRS) 

Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Re: DAR Case 87-303 

Dear Mr. Lloyd: 

I write to provide Harvard University's comments on the interim 
rule published at 53FR43698 regarding Patents, Data and 
Copyrights. 

In general, we find the rule to be a reasoned attempt to 
formulate a regulatory approach to technology transfer under DOD 
contracts . 

However, we would like to make several suggestions for revisions 
which recognize the unique concerns of educational institutions. 
As you know, a significant portion of the basic research funded 
by the Department of Defense is performed by educational 
institutions and these institutions can (and should) play a major 
role in the dissemination of the results of federally funded 
research. 

Our suggestions are as follows: 

* Under 227.472-l(b) - Add the following sentence: 

"Universities and other nonprofit organizations, on the other 
hand, play an important role in disseminating the results of 
fundamental research to the industrial sector and government 
policy should not inhibit that transfer." 

* Under 227. 472-1 (c ) (2 ) - Add the underlined phrase so that the 
second sentence reads as follows: 


"When the Government pays for research and development# it has an 
obligation to foster technological progress through wide 
dissemination of the information by the Government or through 
technology transfer programs conducted by the contractor and, 
where practicable, to provide competitive opportunities for other 
interested parties." 

* Minimum government needs . Under 227.472-2(a) , add the 
following: 

"Where the technical data or computer software results from 
research and development contracts and does not pertain to items, 
components or processes to be competitively acquired or needed 
for repair, overhaul or replacement, DOD will encourage 
dissemination and commercialization by the contractor." 

* Technical data . In the clause at 252.227-7013 under (b)(1). 
Unlimited Rights, (and in the text at 227. 472-3 ( a ) (1 ) ) , revise 
(i) and (ii) to add the underlined language: 

"(i) Technical data pertaining to an item, component, or 
processes which has been or will be developed exclusively with 
Government funds provided the contracting officer has identified 
a specific need for the data and that need cannot be met through 
other means . " 

"(ii) Technical data resulting directly from performance of 
experimental, developmental, or research work where delivery of 
such data was specified as an element of performance under a 
Government contract or subcontract." 

* Computer software . In the clause at 252.227-7013, under 
(c)(2). Unlimited Rights, revise (i) and (ii) by adding the 
underlined language: 

"(i) Computer software resulting directly from performance of 
experimental, developmental, or research work where delivery of 
such software was specified as an element of performance in this 
or any other Government contract or subcontract." 

"(ii) Computer software required to be originated or developed 
under a Government contract, or generated as a necessary part of 
performing a contract, where delivery of such software is 
specified as an element of performance . " 

* We recommend that 227.472-3(a) (2) (ii ) (B) be omitted and a new 
section added: 

"(iii) When the government does not require immediate use of the 
data for competition and the contractor is a university or other 
nonprofit organization which has an interest in commercializing 
the data, the contracting officer will accept Government Purpose 
License Rights, which will expire after a specified period of 
time." 
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We agree that some revisions to the earlier rules that are 
incorporated into the current regulations exhibit a better effort toward 
balancing the interests of the government and the contractor in this area of 
rights in technical data. However, in our opinion the revisions, read within 
the context of the entire set of rules, generally represent an inadequate, 
significantly deficient effort to cure the fundamental and specific problems 
associated with the April 1 interim rules, which we noted in our earlier 
statement . 

We are specifically concerned that the regulations continue to 
illustrate an unwillingness by DOD to ascribe to a full adherence to and 
implementation of congressional policy in this area. That is, a policy that 
encourages innovative technology and permits contractors to retain, not 
release, their rights in technical data; a policy which dictates that the 
government obtain only those rights in technical data that are necessary to 
meet the government's minimum needs. In this regard, the interim rules remain 
fatally flawed. 

Balance of Government and Contractor 
Interests Remains Tipped 

As suggested earlier, we find that there have been no dramatic 
changes from the posture of the April 1 interim rules in the October 28 
interim rules to demonstrate a more conscious balancing of interests between 
DOD and the contractor. Although we commented extensively on this issue in 
our previous statement, we can find no significant improvement in this latest 
rule revision sufficient to allay genuine fears of contractors that their 
legitimate proprietary interests in technical data are not being effectively 
and adequately protected. The government's acquisition of limited rights in 
proprietary technical data through a negotiated license agreement, together 
with subsequent execution of nondisclosure agreements by other contractors 
(who are also commercial competitors) , may be an adequate mode of protection 
for the restricted exchange of proprietary data in some instances, but 
certainly not in all instances. Other methods to achieve an acceptable 
exchange of needed proprietary technical data should be incorporated into this 
regulatory coverage. While there is some oblique reference to other methods, 
the guidance provided is at best marginal. 

Furthermore, there is some indication that the already skewed nature 
of the current regulatory scenario for protection of contractor proprietary 
technical data has been made worse due to a newly written provision in the 
October 28 interim rules. Subpart 227.473-6, "Subcontractor rights," places, 
in a perfunctory manner, the entire burden of protecting subcontractor rights 
in proprietary data upon prime contractors. Following this proclamation, the 
provision concludes with an equally extraordinary contractor- imposed waiver: 
"(b) The prime contractor may not use its obligation to recognize and protect 
subcontractor rights in technical data as an excuse for failing to satisfy its 
contractual obligations to the Government." The intent apparently is to place 
total responsibility and risk upon prime contractors for protection of 
subcontractor rights in proprietary data. 

This entire provision, Subpart 227.473-6, especially in light of its 
concluding statement, ignores legal and actual business realities. If, for 
example, the government insists upon certain data rights within the ownership 
and control of a subcontractor and the prime contractor is not able to elicit 
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unlimited or limited rights to certain technical data from its subcontractor 
for reasons beyond the prime's control, the prime contractor apparently is 
without contractual or regulatory recourse in its dealings with the government 
by operation of this provision. Further, the prime contractor may be subject 
to extraordinary penalties for a circumstance for which the prime is not 
actually responsible. 

We specifically recommend that Subpart 227.473-6 be reviewed and 
revised in its entirety with a focus toward a more balanced approach with 
respect to the interests and responsibilities of the government and the 
contractor. In particular, we recommend that subsection (b) , quoted above, be 
deleted altogether. 

What Has Been Determined With Respect 
to the Proposed Alternative Approach 
To Use of GPLR and Nondisclosure Aereements 
in Solicitation Provisions? 


Concurrent with the publication of the April 1 interim rules, the DAR 
Council solicited public comments with respect to a proposed alternative 
approach to the use of nondisclosure agreements where data subject to 
Government Purpose License Rights (GPLR) are involved. In brief, it was our 
understanding that the proposal contemplated, through a solicitation 
provision, notifying prospective offerors that data subject to GPLR is 
included and that offerors would receive this technical data for purposes of 
preparing their individual offers subject to restrictions on further use or 
disclosure and subject to a requirement to safeguard the data. 

For reasons articulated in our earlier statement responding to the 
April 1 regulations and which we will not repeat here, we strongly recommended 
that the GPLR- to- prospective - of ferors proposal, as stated in the April 1 
rules, be withdrawn. 

Our reading of the October 28 interim rules indicates a lack of any 
overt determination by the DAR Council with respect to the previously proposed 
alternative approach to extend the use of GPLR during the contract 
solicitation stage, as contemplated. There is a disturbing implication from 
the vague ly worded and new revisions to Section 227.473-l(a)(2) that th e 
proposal may have been adopted and perhaps incorporated into other provisions 
of the current rules that are even more ambiguous. Other than by this tenuous 
inference, it is completely unclear as to what conclusion was reached by the 
DAR Council. 

We recommend that a statement of determination on this issue, 
together with appropriate textual references, where necessary, be included in 
the preamble to the final rules. To the extent that no determination has been 
made, we renew our recommendation that the proposal under consideration on 
this matter at the time of issuance of the April 1 interim rules be withdrawn. 

Provision Relating to Non-Standard 
License Rights and Direct Licensing 
Is Ambiguous and Needs Clarification 

Subsection 227.473rl(c) (4) , revised from the April 1 interim rules, 
apparently represents an effort to differentiate between types of license 
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rights between the government, the contractor, and third parties and the 
extent to which each type is subject to negotiation by the government. There 
is a specific reference to direct licensing, the meaning or application of 
which is unclear. 

A basic question is raised by the precise wording of this provision 
and the fact that it lacks a practical, common sense meaning. For this reason 
alone, clarification in the language used is needed. 

Viewed from another, more disturbing perspective, this provision 
appears to be a veiled, unsatisfactory effort to accommodate a clear 
congressional mandate that DOD shall permit the use of direct licensing 
between contractors and third parties as a recognized and acceptable 
alternative to the negotiation and exchange of limited rights in proprietary 
technical data to the government to develop alternative sources of supply and 
manufacture. While the April 1 interim rules were totally silent on the 
availability of direct licensing, this current provision, in its ambiguous 
reference to direct licensing, is no better at meeting the statutory dictates. 
Aside from the confused and confusing wording, the provision fails to 
implement clear congressional intent on this issue. 

In our earlier statement, we commented extensively on the essential 
need for DOD to recognize the value of direct licensing, as Congress has done, 
and specifically recognize this as an alternative method in the transfer of 
proprietary data rights to meet the government's needs. We incorporate those 
same comments and recommendations here. At the very least, we again recommend 
that this provision be carefully reviewed and clarified. 

Conclusion 

In our previous statement concerning the April 1 interim rules, we 
acknowledged the possibility and even probability that very limited 
congressionally mandated time constraints had imposed a virtually unworkable 
burden upon DOD to issue its first set of implementing interim rules 120 days 
following the enactment of the detailed statutory guidance in this area. Even 
so, we were concerned that the earlier regulations reflected many 
inconsistencies, both internally in context and externally in terms of policy. 

The October 28 "revised" interim rules have not effected a lessening 
of those same concerns addressed in our earlier statement. Indeed, they are 
heightened. To be sure, elimination or relaxation of a few of the previously 
imposed contractor requirements included in the April 1 interim rules (for 
example, deletion of "list or lose" and certification requirements) represents 
a step in the proper policy direction. However, we note with disappointment 
that more significant revisions, necessitated for reasons outlined in our 
earlier statement and here, were not made. 

There is an expectation, fostered in part by statements made during a 
September 28 DAR Council briefing to industry, that these interim regulations 
probably will become final rules with little or no further modification. This 
expectation gains further support through recent comments from certain 
officials within government that while the October 28 interim rules may not 
arguably be perfect, DOD and industry "can work it [the imperfections] out" to 
each other's satisfaction when the rules are applied. Unfortunately, this 
latter view seems naive and unrealistic. In our opinion, the revised rules 
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continue to reflect the sane fundamental flaws as the April 1 Interim rules by 
affording no real protection to contractors who wish to retain ownership and 
control over their legitimate proprietary rights in technical data. 

The passage of time and submission of analytical comments from the 
public since issuance of the April 1 Interim rules have yielded no discernible 
progress in DOD's regulatory implementation of the congressional will and 
policy in this area. Further modification to the rules is of course entirely 
within the DOD's purview. We fervently renew our earlier recommendations that 
the interim rules be reviewed completely with substantial revisions 
incorporated to reflect a significant, and not token, commitment to the stated 
congressional policy in this area->that is, a more balanced approach toward 
protecting the interests of the government and contractor, alike. 

* * * 

This concludes our comments on the October 28 interim technical data 
regulations. If we can be of further assistance, please let us know. 

Cordially, 

Mk 

P r 'e s 
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ASSOCIATION 


Innovation at 
Private Expense 

220 North Glendale Avenue. Suit* 42-43 
Glendale. California 91206 
(819) 802-1031 


September 29, 1988 


Mr. Duncan Holaday 
Director 

Defense Acquisition Regulatory Council 
1211 Fern Street 
Arlington, Virginia 

Dear Duncan: 

On behalf of PIA, I thank you for inviting our 
comments on what we believe may be the most 
troublesome aspects of the tech data regulations in 
their revised form. 

As I f tn sure you know, in the absence of 
specific language, it is impossible for us to assure 
you that the following is a priority list, or that 
the suggested solutions will accomplish their intent. 

•i 

Vs 

Our concerns include the definitions which do 
not, in our opinion, reflect the Packard Commission 
recommendations, and other clarifications which were 
discussed on Monday, September 26th. 

1) "Developed Exclusively with Government Funds" 

- To suggest that industry proposed deleting 
"directly" is misleading. PIA's comments 
recommended that the government specify and 
pay for development in which it claims 
unlimited rights. 

The significant recommendation was the change 
to "and" from "or" between the two tests for 
government funding. As the definition is now 
the government need only prove that 
development was accomplished under and 
necessary to perform a Government contract or 
subcontract to claim unlimited rights. No 
government funds need to be contributed to 
development. 

A minimal short-term solution would be to 
reinsert the word "directly". 

2) In contrast to the definition above, 

"Developed Exclusively at Private Expense" - 
requires a contractor or subcontractor to 


prove total funding and that development was not 
accomplished under and not necessary to perform a 
government contract or subcontract. 

All three of these tests must be met in order for a 
contractor or subcontractor to support a limited rights 
legend. 

In the past, subcontractors often relied on the fact 
that they agreed to firm fixed price purchase orders for 
production hardware, and that they privately funded 
development up front as proof of private expense 
development. Background technology is now subject to 
the test of •‘accomplished under and necessary to perform 
a government contract or subcontract. It will be 
difficult (unfairly so) for a contractor or 
subcontractor to justify a claim of prior private 
expense development under the new definition. 

The Packard Commission recommendations (pg. XXVI - Final 
Report to the President June 1986) does not address the 
definitions per se but does say, with respect to 
products developed with private funds, that "the 
government should acquire only the data necessary for 
installation, operation, and maintenance". 

The accompanying Appendix I, written by the Logistics 
Management Institute, recommends' that: 

"At private expense means that the 
funding for the development work has 
not been reimbursed by the 
government, norj^uch work 
required as an element of performance 
under a research or development 
government contract or subcontract." 

(pg. 140) 

The accompanying footnote reads: 

"Certain other expenditures reimbursed 
as indirect costs should also be 
included within the meaning of 
•private expense* but determining 
which costs these are will require 
further analysis." (pg. 151) 

What is clear is that the Packard Commission appropriately 
confined the definition to R&D contracts. There is no evidence that 
they contemplated "accomplished under and necessary to perform ..." 
as a definition of "required as an element of performance or a 
definition of "developed exclusively with government funds". I 
might also add Len Rawicz and Mark Flannigan, the authors of the LMI 
report verified this interpretation in a discussion earlier today. 


3) The definition of "Required as an element of performance 
under a government contract or subcontract" when used as the 
primary test for determining the source of funding presents a 
fundamental problem. The formula shifts all of the ri sk 
associated with development not directly charged to the 
contract (other than independent, research and development 
and bid and proposal costs) under any contract or subcontract 
(research and development or production) to the contractor or 
subcontractor. It cannot Kelp but discourage development 
performed outside of a statement of work if the government 
can later use the associated technical data for reprocurement. 

4) As was discussed Monday, the "bilateral modification" of the 
contract list at 473-l(c)(l)( ii) is difficult to reconcile 
with 10 USC 2320( a)( 2)(F )( ii) . If the contracting officer 
can refuse to "modify" the contract list, then the 
subcontractor with deliverable limited rights technical data 
is in limbo. 

Even with elimination of the explicit "list or lose" 
provision at 227.472-1 (K), the status of a subcontractor's 
deliverable limited rights in technical data is unclear 
absent validation. If a subcontractor insists on contracting 
officer approval prior to accepting a contract (as the 
knowledgeable subs will) then a refusal to modify the 
contract list becomes a form of ^exclusion which 10 USC 2320 
(a)(2)(F) precludes. Striking "bilateral" in both places in 
this provision will eliminate this problem. 

Since Section 806 of HR 4264 will become law prior to the 
effective data of these regulations you may want to consider 
its impact on this provision as well as the rest of the 
regulation. You mentioned Monday that the inclusion post 
award in the contract list of a product accompanied by 
limited rights may require a reduction in the prime's price. 
Section 806 precludes evaluation of a prime contractor's 
offer to give up unlimited rights in products developed at 
private expense until the product is identified. Therefore 
"consideration" would not be necessary. 

5) 52.227-7013 (1) should be clarified by adding the following 
after the 1st sentence. "This provision does not apply to 
negotiations to acquire greater than limited rights in 
technical data pertaining to items components and processes 
developed exclusively at private expense." 

This clarification simply assures that implementation will 
not violate 10USC 2320 (a)(2)(F). 

6) The importance of a negotiated agreement of rights in 
technical data being able to withstand validation was 
discussed Monday. In order to be able to reach such 
agreements, assurances that they are valid is necessary. 


// / , 


This can be achieved by adding the sentence to the 
252.227-7037 recommended in the CODSIA letter to you. 

With respect to the other changes, or absence of change, discussed 
on Monday, it's just too soon to comment. 

Sincerely,// , f) 




lornyw' 



Bettie S. McCarthy // 
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eold on the oommceoial — m a rket , nor must the item# component 
or process be actually reduced to practice within the 
meaning of Title 35 of the United States Code. 

"Developed Exclusively with Government Funds"# as used 
in this subpart, means, in connection with an item, compo- 
nent, process, that the [direct] cost of development was 
diroofe^y paid for in whole by the Government [and] or the-t- 
-tfce development was requi r e d- [specified] as an element of 
performance under a Government contract or subcontract. 

"Developed Exclusively at Private Expense", as used 
in this subpart, means, in connection with an item, 
component, or process, that no part of the [direct] cost of 
development was paid for by the Government!.] and that the 
d e velo p ment wa s not r e quired ae an element of pc g f orm&ftoe 
^jeg - ft-Gove e mnent - eentraot oc-ouboonfe - r -fr o t-. Independent 
research and development and bid and proposal costs, as . 
defined in FAR 31.205-18 (whether or not included in a 
formal independent research and development program) , are 
considered to be at private expense. >Tjvd4{ef£ costs are, 

considered funded at private expense. All j indirect eeeto 

0 * 

e f d ev e l o pment a t e conaidc - rod Govo c nmcnt funded who* 
d evelopment w ao required ao an - olomcnt e f -pcrf ormanoo in a 
Government - eon trac t o r subcontract. I n direct - oooto a c e- 
eonc- i - dcred funded at private oupcnoe wh en development -w ao 
not rffp i irf-d i r nn o^ement - of performa nce under a Government 
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in.ndr.t1 ir (When, in applying th««e criteria, 

the entire item, component or procee. doesn't qualify ee 
•Developed Exclusively at Private Expense- , then aeparate 
element, thereof which do meet the criteria .hall be deemed 
to qualify; »uch a separate element can be an exlatlnq 
conceptual design which i. focal to the workability of the 


item* component or process.] 

•Form, fit, and function data", aa used in this subpart, 
mean, technical data that describes the required overall 
physical, functional, and performance characteristics, 

(along with the qualification requirements, if applicable) 
of an Item, component, or process to the extent necessary to 


O pern it identification of physically and functionally 
v interchangeable items. 

''"0,. -Government purpose license rights*, (GPLR) , as used in 
s ^this subpart, means (the Government may] iljhtn to *•*■> 

C duplicate, or disclose data [to a licensee according to the 
terms of its license] (and in the SB1R Program, computer 
software), in whole or in part and in any manner, for 
Government purposes only, and to have or permit -*he**- [the 
licensee] to [utilise' such data] for Government 

purposes only. Government purposes Include competitive 
procurement, but do not include the right to have or permit 
[licensees] eeheee-to us. technical data (and in the SBIR 
Program, computet software) for commercial purposes.- 


COUNCIL OF DEFEND AND SPACE INDUSTRY ASSOCIATIONS (CODSIA) 

1722 Eye Street, N.W., Suite 300 
WASHINGTON, D.C. 20006 
• 

(202) 457-8713 


September 30, 1988 
DAR Case 87-303 ^ 
CODSIA Case 3-85 


Mr. Duncan A. Holaday 
Chairman, Defense Acquisition 
Regulatory Council 
ODAD (P)/DARS 
Pentagon Room 3D139 
Washington, D.C. 20301-3062 

Dear Mr. Holaday: 

The Council of Defense and Space Industry Associations (CODSIA) 
appreciates the briefing you provided to its representatives on 
September 26, 1988 concerning the DAR Council development of the final 
rule on Rights in Technical Data. The briefing evidenced consideration 
of the CODSIA letter of June 2, 1988 to the DAR Council providing 
comments on the interim rule issued April 1, 1988, and that is 
appreciated as wel 1 . 

While the disposition of a number of industry objections to the interim 
rule appear to be equitably resolved, we remain concerned that the DAR 
Council has not yet sufficiently addressed all of the data rights issues 
from the Congressional ly-mandated perspective of balancing the interests 
of both the government and contractors. Predicated on the briefing and 
discussion, it appears that the final rule will fall short of 
incorporating the statutory direction and the policy provided in the 
President's Executive Order 12591, “Facilitating Access to Science and 
Technology." 

Since the text of the final rule was not provided to us at the briefing, 
it is not possible to comment in detail on whether all our principal 
objections have been considered or whether the changes addressed at the 
briefing are appropriately worded in the text of the final rule. As a 
result, we have a major concern that a number of data rights issues that 
we have previously raised have not been appropriately resolved. In 
addition, the briefing has surfaced new issues that need to be resolved 
before a final rule is adopted. We have outlined both of these in the 
CODSIA objections attached. 
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Since there appears to be agreement between the Department and industry 
that the April 1, 1988 interim rule is significantly flawed, we recommend 
that a second interim rule be issued that would supplant the initial 
interim rule, yet provide an opportunity for further public comment on 
this complicated, but significant matter. Additionally, we recommend 
that the DAR Council provide explicit authority to contracting officers 
to substitute this second interim rule for the April 1, 1988 rule in any 
ongoing procurement negotiation that has not been consummated, until a 
final rule has been adopted. 

Sincerely, 

~Z*). £ 

W.C. Rideout 

Chairman 

CODSIA Task Group on 
Technical Data 


Attachment 


L A 


CODSIA OBJECTIONS 
TO THE 

DoO PROPOSED FINAL RULE ON 
TECHNICAL DATA REGULATIONS 
(Briefing of September 26, 1988) 


1. DFARS 227.471 Definitions. 

We are concerned that our recommended changes may have been taken out 
of context by the DAR Council in developing the final rule. For example, 
the DAR Council attributes the deletion of the word "directly" from the 
definition of "Developed Exclusively with Government Funds" to an 
industry comment, without incorporating the total recommended change. 

a. The line-in, line-out comments of the Proprietary Industries 
Association recommended the following definition of "Developed 
Exclusively with Government Funds". 

"As used in this subpart, means, in connection with an item, 
component or process, that the direct cost of development was 
- direc - t ly paid for in whole by the government and - o r- th a t development 
was specified required as an element of performance under a 
Government contract or subcontract." 

Simply eliminating the word "directly" from the definition as 
proposed by the DAR Council, does not comport with substance of the full 
change proposed by PIA, and endorsed by CODSIA. If the original proposal 
cannot be adopted, it is recommended that the word "directly" be 
reinserted in the definition. 

b. The phrase "to be accomplished during and necessary to perform" 
does not fully address the concerns of industry that have been expressed 
previously. Therefore, the change proposed does not fairly meet 
industry's proposal to fix this matter. This can be solved by three 
changes. In line five of the definition of "Developed Exclusively with 
Government Funds", change the word "required" to " specified ". In 
addition, in the definition of "Required as an Element of Performance 
Under a Government Contract or Subcontract", change the title from 
"Required" to "Specified " and delete the phrase, "or that the development 
was necessary for performance of a Government contract or subcontract." 
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Your proposed language will be subject to multiple interpretations, 
lead to unreasonable demands and cause an unreasonable increase in 
administration and policing of data requirements and rights. 

Specifically, it could result in government demands for rights in 
technical data for highly proprietary design or manufacturing systems 
technology for items and processes developed at private expense that have 
been merely adapted to produce military products or processes. 
Furthermore, this definition could sweep in commercial data utilized in 
the performance of a contract. 

2. DFARS 252.227-7013 Rights in Technical Data and Computer Software 
- Limited Rights. 

The rule must be revised to clarify the binding effect and 
enforceability of contractually negotiated agreements regarding rights in 
technical data. As current policy statements dictate, it is a statutory 
requirement for both parties to reach negotiated agreements regarding the 
rights with which technical data will be delivered. The basic 

252.227- 7013 data rights clause at paragraph (b)(3)(i) permits the 
parties to agree on which data the Government shall obtain limited 
rights. Issues may exist regarding whether certain items, components and 
processes were ever developed (as that term is now defined). If preaward 
mutual agreements resolving such issues are to be meaningful and 
encouraged, then they should not be subject to being set aside pursuant 
to the contract clause 252.227-7037 concerning validation proceedings. 

Our recommendation is to add a new paragraph (d)(5) to the clause at 

252.227- 7037 (Validation of Restrictive Markings on Technical Data): 

"(5) No right to challenge a restrictive marking shall exist with 
respect to technical data for which an agreement, such as that 
contemplated by DFARS 52.227-7013 (b)(3)(ii), has been reached 
between a D0D Contracting Officer and the Contractor or subcontractor 
regarding the rights with which such technical data was to be 
. delivered to the Government unless the Government can show such 
agreement to have been based on fraud or misrepresentations of the 
Contractor or subcontractor." 

3. DFARS 252.227-7013 Postaward Negotiation - Disputes. 

To assure that the provision in the contract clause 252.227-7013(1) 
does not violate 10 U.S.C. 2320(a)(2)(F), we suggest the following 
sentence be inserted as the second sentence: 

"This provision does not apply to negotiations to acquire greater 
than limited rights in technical data pertaining to items, components 
and processes developed exclusively at private expense." 
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4. Procedures for Identifying Minimum Government Data Needs. 

At the briefing you advised us that the final rule will provide a 
direct reference to DoD Directive 5010.12 in the policy statement for 
guidance to Government procurement personnel on identifying minimum 
Government needs. The current version of this directive was issued in 
1968 and it is undergoing revision. We believe that defining minimum 
government data needs should be in the regulation and not a DoD 
Directive. Such directives are usually issued without subjecting them to 
the rulemaking safeguards such as public comment. We suggest the 
following definition be included in the regulation, in lieu of the 
reference to the DoD Directive:: 

"The minimum Government need is that data required to install, use, 
maintain and operate items purchased, and training for such 
purposes. Additional desires for competitive procurement purposes 
which might involve obtaining rights within the prohibitions of 
227-473.2 may not be minimum needs." 


United Technologies Building 
Hartford. Connecticut 06101 
203/728-7613 

Frank W. McAbee. Jr. 

Vice President 
Government Contracts 
and Compliance 


August 26, 1988 


The Honorable Robert B. Costello 
Under Secretary of Defense 
for Acquisition 
The Pentagon, Room 3E933 
Washington, D.C. 20301-8000 

Dear Secretary Costello: 

We understand that DoD will shortly issue final regulations on 
rights on technical data. We communicated our concerns during 
the comment period but understand that few changes are expected 
in the final regulation. If the interim regulation is adopted as 
final, contractors, for the first time, will be denied a fair 
opportunity to protect privately developed technology. 

In two respects, DoD's interim data regulation departs 
dramatically from past coverage. First, the Government would 
take unlimited rights in any data not included in an advance 
listing in the contract. DFAR 52 . 227-7013 (b) (ix) and (k) . The 
process of design and development, by its nature, however, does 
not permit any comprehensive and static listing of technology to 
be used. Flowing the advance listing requirement from the primes 
to subcontractors, who may change through the course of contract 
performance, compounds the difficulty. In addition, the "list or 
lose" approach of the interim regulation is contrary to the 
statutory system for substantiating proprietary claims. 

Second, the Government would take unlimited rights in data funded 
indirectly when development either was specified or was necessary 
for performance. DFAR 52.227-7013 (a) (11) , (a) (12) , (a) (16) , and 
(b) (1) (ii) . Although understandable in connection with work 
specified, the approach of the interim regulation becomes 
unworkable with the addition of the ambiguous phrase "necessary 
for performance." This phrase will foster uncertainty and legal 
disputes, as it has in other contexts. Within the context of the 
interim regulation, this phrase indicates that requirements need 
not be explicit but may be implied. For example, the mere fact 
of proper allocation (FAR 31. 201-4 (c)) of costs associated with 
manufacturing technology, an activity inherent to the performance 
of a manufacturer, could be argued persuasively as necessary for 
performance and result in "unlimited rights" data. Other than 
contracts specifically for the development of manufacturing 
technology, however, prior regulations have not considered such 
efforts to be developmental work required by the contract. 
Historically, contractors have considered manufacturing 
technology to be proprietary. 
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Other troubling aspects of the interim regulation have been 
addressed in detail by industry associations. The two provisions 
discussed above are unique in that careful contracting and 
management systems offer no protection. These two provisions 
would inescapably result in the forfeiture of proprietary 
interests. In this respect we hope that the regulation will 
return to the former coverage, calling for a contractor 's 
pre-notification of proprietary interests and Government rights 
in data purchased explicitly, not by implication. Attached are 
the relatively modest changes to accomplish these objectives. We 
were hesitant to communicate these concerns at this time but 
concluded that the best opportunity for changes existed prior to 
issuance of the final rule. Thank you for your consideration. 

Sincerely, 



Frank W. McAbee 
/mat 

cc: Jack Katzen 

-- Eleanor R. Spector 


Modifications to DFAR 52.227-7013 

1. in subparagraph (a) (16) delete the end of the sentence, "or 
subcontract or that the development was necessary for 
performance of a Government contract or subcontract." 

2. Delete subparagraph (c)(2)(ii). 

3. In subparagraph (k), add, "This subparagraph (k) applies only 
to detail design data and applies only with respect to line 
items for production and not development." 


Moog Inc., East Aurora, New York 14052-0018 
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Ref. PDC-109-88 / CORR (1) 


November 28, 1988 


Charles W. Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
Room 3D 139, The Pentagon 
Washington, D.C. 20301-3062 

Subject: Interim Defense Department Regulations 

Relating to Rights in Technical Data 
DAR Case 87-303 

Dear Mr. Lloyd: 

Moog Inc. is a supplier of high-performance control components and systems for a 
wide range of defense, aerospace and industrial applications. As an interested party 
in Government procurement and acquisition activities, we are pleased to provide the 
DAR Council with comments to Interim Rule 48 CFR Parts 227 and 252 which 
appeared in the Federal Register, Vol. 53, No. 209, October 28, 1988. 

The DAR Council is beginning to recognize the importance of privately-developed 
technical data and computer software, and the role Private Industry plays in 
contributing to keeping America’s technological superiority by developing innova- 
tive products and processes for use in military / aerospace systems. However, further 
clarification is still required in order to avoid confusion, duplicity and, at worse, 
harm to Private Industry as a whole. 

In the flurry of the many changes to the Department of Defense Federal Acquisition 
Regulations Supplement, the definitions of ’’developed exclusively with Government 
funds”, "developed exclusively at private expense”, and "required for the perform- 
ance of a Government contract or subcontract” remain vague and subject to interpre- 
tation. 

During the course of the last few years, Moog Inc. has received many Government 
agency inquiries concerning privately-developed data. Each of those inquiries 
invoke different interpretations of the regulations regarding Rights in Technical 
Data. Due to the recognized importance of each of those inquiries, dedicated effort is 
required in order to formulate careful responses. Further, the lack of consistency 
among the various Government agencies creates additional paperwork requirements 
and the expenditure of needless time and money. Moog Lie. continues to receive 
inquiries concerning technical data which were developed at private expense over 
thirty years ago. This is compounded by each of the procuring agencies maintaining 
its own set of acquisition regulations. While it might be administratively awkward, 
the cost savings in the issuance of a uniform set of acquisition regulations to be used 
by all Government procurring activities would become evident. However, before 


such consolidation attempts are made, the current regulations need to be closely 
examined. 

Specifically, the Clause at 227.472-2, Establishing Minimum Government Needs, 
seems to indicate that Government needs will be determined by the Contracting 
Officer without regard for the interests of the contracting community. While the 
same clause cites that the Department of Defense will use the "the least intrusive 
procedures in order to protect the Contractor’s economic interests”... as set forth by 
DoD Directive 5010.12, DoD Data Management Program, questions still remain as 
to defining minimum Government needs and minimum Government essential needs. 

At Clause 227.473-6, Subcontractors Rights, the prime contractors are given the 
responsibility to ensure a balancing of interests between the Government and the 
subcontractors. Further, Clause 227.473-6(b) states that "The prime contractor may 
not use its obligations to recognize and protect subcontractor rights in technical data 
as an excuse for failing to satisfy its contractual obligations to the Government”. 
The subcontractors should be given the option of responding directly to the 
Government and relieve the prime contractors of such an obligation when 
reasonable grounds exist, following strict procedures, to question the validity of 
privately-developed data. Otherwise, the procurement environment will continue to 
be needlessly polarized and wrought with fear and confusion. Marketing personnel 
at Moog Inc. maintain that higher-tier subcontractors are still demanding complete 
design disclosure as an "entrance requirement” for participation in Government 
contracts, in seemingly complete contradiction with Public Law. 

At Clause 227.437-l(a), Notification Requirements, (1) through (6), the admini- 
strative burden still rests on contractors and subcontractors to include private 
development representation at the solicitation stage. This will continue to delay 
timely submittals by contractors / subcontractors, in a time where the Government’s 
main interest seems to revolve around cost issues. 

The Clause at 227.437-l(c)(3), Negotiation Time Periods, provides for the setting of a 
certain date as to Limited Rights and / or Government Purpose License Rights. The 
Clause ideally should reiterate that contractors / subcontractors are not required to 
offer for sale valid property rights in technical data. 

The Clause at 252.227-7013(j), Notice of Limitations on Government Rights, and 
Clause 252.227-7013(k), Identification of Restrictions on Government Rights, both 
still add to the subcontractor’s task of providing information at the solicitation stage. 
Subcontractors should be allowed to defer such representation until after award of a 
subcontract and within a reasonable time period thereafter. Without such modifica- 
tion, the acquisition regulations would seem to digress to the requirements which 
existed over 25 years ago. 

Finally, it is uncertain whether or not the Interim Regulations remove the excessive 
and burdensome paperwork and reporting requirements, which far exceeds the 
Government’s legitimate need for information or the expected utilization of data 
with other than unlimited rights. 

Unfortunately, it seems that the Interim Regulations still relegate commercial 
property rights to a secondary issue while Executive Orders and DoD Policies 
encourage such commercialization for items developed under federal contracts. 
Tension will still remain between the Government and its prime contractors and 
between the prime contractors and subcontractors. 
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In summary, the DAR Council is encouraged to evaluate all public comment to the 
Interim Regulations and specifically the comments which will be formulated and 
sent to you by the Machinery and Allied Products Institute (MAPI) and the 
Proprietary Industries Association (PIA); Moog Inc. is a supporting and contributing 
corporate member of both of these organizations. 

Very truly yours, 


MOOG INC. 



Proprietary Data Control Specialist 

RR/cld 
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COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS (CODSIA) 

1722 Eye Street, N.W., Suite 300 
WASHINGTON, D.C. 20006 

• 

(202)457-8713 


November 28, 1988 
DAR Case 87-303 
CODSIA Case 3-85 

Defense Acquisition Regulatory Council 

ATTN: Mr. Charles W. Lloyd 

Executive Secretary 

DAR Council 

ODASD(P)/DARS 

c/o 0ASD( P&L) (MRS) 

Room 3D139, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

The undersigned associations of the Council of Defense and Space 
Industry Associations (CODSIA) are pleased to provide comments on the 
revised interim regulation on rights in technical data and computer 
software published October 28, 1988. We are also providing these 
comments to the 0MB Office of Federal Procurement Policy in view of their 
responsibilities under the OFPP Reauthorization Act of 1988. While the 
revised interim regulation is an improvement over the seriously flawed 
interim regulation issued April 1, 1988, we are concerned that not all of 
the significant issues we have previously raised have been addressed and 
new issues have been raised by the revised interim regulation. 

In our opinion, the DAR Council has again fallen short of addressing 
the data rights issues from the Congressionally-mandated perspective of 
balancing both the Government's interest and the contractors' interest. 
The lack of balance will, among other matters, decrease the likelihood 
that the Government will be able to benefit from the technical and 
economic advantages of acquiring existing commercial products. 

Further, the revised regulation does not meet the policy and objectives 
of the President's Executive Order 12591 to facilitate the commerciali- 
zation of technology. In this regard, the suggestions by 0MB in their 
June 29, 1988 letter to DoD commenting on the April interim regulation 
have not been met. Specificially, the language in the regulation on the 
assignment of rights in technical data and computer software between the 
Government and the contractor fails to provide sufficiently detailed 
guidance to assure that the commercialization objectives of the Executive 
Order will be achieved. 

Detailed objections to the published provisions of the regulation are 
attached to this letter. Additionally, the following major issues 
critical to the disposition of rights in technical data under a final 
regulation are omitted or not fully considered. 
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Sundstrand Advanced Technology Group ps W! ' "t") 

Sundstrand Corporation 

4747 HARRISON AVENUE. P.0. BOX 7002 • ROCKFORD. ILLINOIS 61 125-7002 • PHONE 1815) 226-6000 • TWX 910-631-4255 • TELEX 25-7440 


August 26, 1988 


Ms. Eyvette Flynn 
FAR Desk Officer 
Room 3235 
NEOB 

Washington, D.C. 20503 
Dear Ms. Flynn; 

This is written in response to the notice contained in 53 Fed. 
Reg. 30327 (August 11, 1988), regarding the interim data rights 
regulations ("the Regulation") published in 53 Fed. Reg. 10519 
(April 1, 1988) by the Department of Defense (DoD) . It is 
intended to solely address the unreasonable and expensive 
paperwork and record keeping burden created by this Regulation. 

The Regulation is intended to revise 48 CFR Parts 227.4 and 
252.227 implementing the requirements of P.L. 100-180. Instead, 
with no apparent benefit to the Government and in contravention 
of the spirit of recent legislation and Executive Orders, it 
creates significant and onerous paperwork requirements for any 
contractor using, in the products it manufactures for the DoD, 
parts developed exclusively at private expense. The Regulation 
ignores how a contractor designs, develops, and manufactures its 
products. It disregards the fact that manufacturers track the 
cost of end items, not the cost of individual piece parts. 
Further, the DoD's estimate that a contractor will make only 
twelve responses a year is far from accurate resulting in a very 
low estimate of total industry burden hours and consequently an 
underestimate of the total Regulation's cost impact. This 
discussion will indicate, in detail, the inaccuracy of DoD's 
estimates. 


Sundstrand is typical of many suppliers which design, develop and 
manufacture technically sophisticated products for the DoD. It 
designs and manufactures systems and parts for both the 
commercial and Government aerospace industry markets. 

Sundstrand* s products include, but are not limited to, Electrical 
Power Generation Systems (EPGS), Engine Start Systems or 
Secondary Power Supply Systems (ESS), actuation systems, pumps 
and fans. Each end item and each system is designed and 
manufactured to meet, in a cost effective manner, the specified 
operating requirements of a unique aircraft application. A 
general overview of the process by which the final configuration 
of an ESS is determined will assist in visualizing the manner in 
which a customer's requirements are met. 

The process begins when an air frame manufacturer determines that 
it will either modify an existing aircraft or develop a new one, 
or the military determines it has requirements which must be met 
by either a new or existing aircraft. Technical requirements, 
including the ESS, if there is one, are then specified and 
published. Sundstrand and its competitors will review the 
requirements and compare them with the capabilities of previously 
developed systems. In the event that an existing system cannot 
be used "as is", currently existing designs are reviewed to 
determine what, with a minimum amount of modification, will most 
nearly do the job or may be used to reduce development time. 

Existing systems usually cannot be used "as is" in a new 
application. Therefore a "new" ESS is defined which incorporates 
"as is" parts from previously developed systems, and 
modifications of previously developed parts and, if necessary, 
new parts will be developed. Sundstrand and its competitors may 
even use previously developed parts from another portion of their 
product line which are not normally associated with the operating 
group responsible for the ESS. The objective is to produce a 
competitive, cost effective system which meets or exceeds the 
customer's requirements. Therefore, consistent with the 
customer's needs, a minimum amount of development will be 
undertaken. Although various subassemblies and components will 
be sold as spares and replacement parts, the objective is to 
produce a system which meets the customer's specifications. 

An ESS will typically have eight line replaceable units (LRU), 
and approximately 1300 drawings representing the applicable piece 
parts and subassemblies. This does not include almost 700 
drawings which define test equipment designs required to support 
an ESS. A major LRU will typically have 300 drawings. A minor 


LRU may have less than 50 drawings. The financial cost of the 
development of individual parts are tracked only at the relevant 
system or LRU level and are not stand alone items within the 
Sundstrand charging system. Even if development is accomplished 
under an IR § D project, the project tasks are defined and 
financially tracked according to a particular concept or system 
rather than to individual piece parts. 

At a later date the development of a different aircraft may be 
undertaken. Sundstrand and its competitors will repeat the same 
process. This mix, match and multiple use process for the 
application of parts is continuous. The more successful the 
manufacturer and the more varied its product line, the more often 
the mix and match will occur. A company the size of Sundstrand 
may well have over 1000 individual products and 200,000 actively 
used parts to choose from in this process. 

The mixing and matching is done by highly qualified engineers who 
seek to identify appropriate parts for the required application, 
regardless of whether these parts were developed totally at 
private expense or were developed in whole or in part with 
Government funds. Therefore the final configuration of a new end 
item may well be the product of mixed funding, i.e. a mixture of 
parts developed with both private and Government funds, and thus, 
under the April 1, 1988 interim rule, eligible only for 
Government Purpose License Rights (GPLR). According to the 
Regulation, if the product supplied is subject to GPLR, the 
contractor must certify in its proposal and at the time of 
contract to both the total development cost and its own 
contributions. The Regulation also requires that license rights 
and other data issues be negotiated no later than the scheduled 
delivery date for the data and preferably by the time the 
contract is signed. It is this certification process and the 
accompanying negotiation requirement which are major factors in 
the creation of this onerous paperwork burden. 

In order to accurately certify the development cost of mixed 
funding parts, thereby precluding both civil and criminal 
liabilities, a contractor will have to attach a charge number to 
each piece of technical data it produces. Whether such piece 
parts or data are created for Government or commercial purposes 
is irrelevant since it is impossible to guarantee that a 
commercial part will never be used on an end item provided to the 
Government. This is the only way that the total development cost 
of a mixed funding item, component or process may be captured. 
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The category of mixed funding and the license rights which attach 
to it will become increasingly difficult to monitor. The advent 
of mixed funding creates a class of parts for which the ownership 
and the right to use are always in transition. Today, the vast 
majority of end items are either contractor or Government 
developed. Few end items are subject to GPLR. However, the mix 
and match process previously described will inevitably cause more 
items, components and processes to be subject to GPLR. Therefore 
the number of certifications regarding incurred development costs 
will, over the course of time, significantly increase. 

The DoD estimates that contractors will need to make only one 
report, per month, in order to comply with the Regulation's 
reporting requirements. We disagree. Under the requirement of 
the Regulation to "list or lose data" in order to retain rights, 
Sundstrand will have to complete the review, the analysis, and 
the paperwork for each proposal we respond to. Sundstrand 
considers a "minor" RFP proposal response to be one with between 
five and fifteen technical data delivery requirements in the 
CDRL . A "major" proposal will have in excess of fifteen 
technical data delivery requirements and sometimes will exceed 
100. A single CDRL item may describe a very significantly sized 
package of technical data. In 1986, Sundstrand responded to 131 
major or minor RFP/RFQs. In 1987, Sundstrand responded to 124 
major or minor RFP/RFQs. These were in addition to well over a 
thousand RFP/RFQs requiring less than five CDRL items. Under the 
April 1988 Regulation, each proposal in response to these 
requests, plus any other proposal under which even as little as 
one piece of other than unlimited rights data would be submitted, 
would require a separate certification. 

DoD estimates that response time for the reporting requirement is 
84 hours per response. Sundstrand has devised a form, set forth 
at Attachment A, on which it will record all of the Regulation's 
reporting requirements. Using DoD's estimate of 84 hours per 
response to complete the certification, Sundstrand would spend 
10,668 hours per year. Using DoD's estimate of 16,743 
contractors responding, and assuming an average of 50 responses 
per year per contractor, all contractors would expend 70,320,600 
hours. DoD's total estimate of total burden hours is 2,382,416. 


Further, attaching a charge or other identification number to 
each drawing is a radical change from current Sundstrand and 
industry procedures of only assigning charge numbers to end items 
or LRU's. Using the example of the ESS which is currently 
comprised of eight LRUs and 1300 drawings, only six to fifteen 
accounts may have been opened. Under the Regulation almost 1300 
accounts would have to be created, a more than 160 fold increase. 

A charge number will also have to be assigned to every piece of 
technical data created by Sundstrand whether it is intended for 
Government or commercial applications. Theoretically costs could 
be reduced by tracking only those items, components and processes 
which are both proprietary and key. However no one is able to 
predict which parts will be critical in the future or in what 
application they may ultimately be used. Therefore, unless 
company policy decisions are made to forfeit the ability to 
certify the cost for certain types of items, components or 
processes for which other than unlimited rights will be asserted, 
everything must be assigned a charge number. 

For Sundstrand and comparable or larger manufacturers, the scope 
of such a tracking program is hard to envision. Sundstrand is 
one of the top 100 Government contractors. A rough order of 
magnitude estimate is that it has an active library of 200,000 
drawings. Each year approximately 10,000 new or revised drawings 
are made. Therefore the "simple" tracking of the development of 
technical data will add 10,000 accounts per year outside of any 
other corporate accounting requirements. 

Filling out the Sundstrand-designed data rights form (Attachment 
A) presumes that the data is available. For a contractor such as 
Sundstrand this requires that it also track the nature of the 
limited right and its expiration date, if any. Then it must 
finally identify the total amount of funding used to develop the 
item, component or process. As a means of record keeping this 
will conservatively add approximately two hours to the creation 
of each drawing. If Sundstrand creates 10,000 new drawings a 
year 20,000 hours, or 10 man years have been added to the process 
for a single contractor. Applied on an industry-wide base of 
16,743 respondents, and assuming an average of only 3500 new 
drawings per year per contractor, a total of 117,201,000 man 
hours are added to the time required to complete drawings. This 
time was not taken into account by the DoD. 
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The ramifications of such a change in contractor charging systems 
mandated by the Regulation is far reaching. At Sundstrand, as at 
many other manufacturers, the whole cost accounting system would 
have to be revised to account for this more detailed tracking. 
Current cost accounting systems are not designed to handle the 
number of accounts which would be created and would be quickly 
overloaded. The cost of installing and maintaining a system 
which could sustain the load would be prohibitive. Further, the 
increased accounting responsibilities accompanying the creation 
of each drawing would conservatively increase development time by 
at least twelve per cent. 

The increased cost and time impact of the paperwork and reporting 
requirements would be further felt at the subcontract level and 
in actual negotiation of the contract. Subcontractors working on 
their prime contractor’s privately developed parts would be 
required to provide the same type of development information 
regarding costs to their primes as their primes maintain for 
themselves, and they will be required to provide the notification 
information for their own technical data and computer software. 
This will increase a subcontractor's costs and extend its 
delivery time. The exact impact cannot be calculated as it is 
not known how many subcontracting tiers are included in DoD's 
estimate of respondees. Further, data rights must be negotiated 
no later than the scheduled delivery of the data. In order for 
the prime contractor to complete this task it must be 
accomplished at the subcontract level as well. It is fair to 
assume that PCO's will require audits of some of the data rights 
certifications provided pursuant to the Regulation. The PCO's 
office will be overwhelmed as it seeks to resolve data rights 
questions according to the schedule mandated by the Regulation. 

Revision of the charging and drawing system only addresses the 
creation of new technical data. In order to accurately complete 
the 52.227-7038 certification, the development history of the 
pre-existing technical data must also be verified. The 
financial, contractual, and engineering history must be 
determined. Given the creation process previously described, the 
development cost of individual parts may be absolutely 
untracable. This creates a dilemma for the contractor. The 
contractor cannot complete the certification if there is no basis 
for making the assertion included in the certification. To avoid 
making a false statement by not listing the total development 
cost and the contractor's contribution to it, the contractor does 
not meet the regulatory requirement and stands a high risk of 
losing the rights to parts which it may rightfully claim. Either 
way the contractor loses. If the certification requirement is 
maintained, there must be some means to preserve and identify 
rights to parts which were created prior to the implementation of 
the Regulation. The better alternative is to eliminate the 
certification requirement. 
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Finally, the mandated negotiation of data rights no later than 
the scheduled delivery date, creates an immeasurable and 
apparently unanticipated burden. The effect on the PCO's office 
has already been discussed. Government personnel will be 
swamped. Their work load will increase rather than decrease over 
time as more parts provided to the DoD are the product of mixed 
funding efforts. The contractor, for its part, will be forced to 
go through a validation type exercise (see 252.227-7037) for data 
items in every proposal in which it states it will be providing 
technical data with other than unlimited rights. 

A validation exercise is both expensive and time consuming. 
Frequently, it requires the use of outside counsel. It always 
involves senior engineering and financial people. Sundstrand's 
most recent response to a challenge, excluding outside legal 
charges, is estimated to have required 12 full man months. Minus 
that kind of effort, a contractor would be hard pressed to make 
an accurate certification to, and then negotiate its data rights 
with, the Government. 

The net result of the Regulation is an increased accounting 
burden, extended development time and higher product prices. 

There is little counterbalancing benefit to the Government. 

Sundstrand suggests that total development cost and the extent of 
a contractor's financial contribution should not be the 
determining factor in the term of the GPLR. Presuming that DoD's 
objective is to identify all instances of mixed funding and the 
eventual release, with unlimited rights, of all portions of the 
technical data developed therefor with Government funds, current 
accounting systems are able to satisfy this need. We must also 
note, however, that this objective is somewhat broader than that 
set forth in the 0MB' s comments to the Regulation. However, even 
based on the 0MB objective, it is more appropriate that the 
Government and contractor consider such factors as the key 
element(s) of the GPLR item, component or process and who paid 
for their development rather than simple cost allocation. 

Under the DoD interim regulations, a GPLR must be negotiated for 
every item, component, or process resulting from mixed funding. 
0MB has suggested that this negotiation should occur only when 
there is a specific need to distribute mixed funding information 
on a commercial basis. Regardless of the method chosen, the 
appropriate parts can be identified using current accounting 
systems, and will have been accomplished without adding to the 
paperwork requirements of Government contractors or needlessly 
adding to lead times or costs. Both the Government and its 
contractors should effectively concentrate their efforts on 
technological development rather than bookkeeping. 


— \ 
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If there are any questions concerning this comment, please 
address them to Mr. Alan Chvotkin at Sundstrand’s Washington 
Office, (703) 276-1626. 


Very truly yours, 



Director, Pricing and Contracts 


ARC/bt 

Attachment 
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ATTACHMENT B 


Comments to: Department of Defense Information Collection 

Justification 

1. The clause at 52.227-7035 does not discuss the monthly 
reporting and listing of inventions. It is a requirement to 
identify and list with each proposal submitted to the 
Department of Defense, all technical data to be submitted 
with other than unlimited rights. 

2. No Comment. 

3. No Comment. 

4. No Comment. 

5. No Comment. 

6. The net effect of these regulations is to identify that 
technical data subject to other than unlimited rights and 
the existence of any actual or potential Government interest 
in such data. Determination of exact dollar contribution 
does not facilitate that goal. 

7. The meaning of this sentence cannot be determined. 

8 No Comment. 

9. No Comment. 

10. The meaning of this sentence cannot be determined. 

11. No Comment 

12. Note that the 84 hours is designated for listing the items 
and data required to negotiate mixed funding arrangements. 

No time is allocated for identification and tracking. 

B. Sundstrand's calculations are based on 50 responses per 
contractor per year. This is a rough order of magnitude 
used to account for major contractors/subcontractors 
such as Sundstrand and for smaller 
contractors/subcontractors. This results in total 
annual reporting hours for technical data of 69,552,000. 


1. THE REVISED REGULATION DOES NOT RESOLVE THE STATUS OF CONTRACTS 
INCORPORATING CLAUSES OF THE PRIOR INTERIM REGULATION. 

On September 26, 1988, the OMB Office of Information and Regulatory 
Affairs advised DoD that the information collection requirement of the 
April regulation was not enforceable. Since this October revised 
regulation replaces the April interim regulation, we recommend that 
contracting officers be directed to offer to replace, without the need 
for consideration, the contract provisions of the October revised interim 
regulation for the provisions in contracts which include the April A, 1988 
terms and conditions. 

2. THE REVISED REGULATION LACKS PROCEDURES THAT A CONTRACTING OFFICER 
MUST FOLLOW TO DETERMINE WHAT TECHNICAL DATA THE DOD SPECIFICALLY NEEDS 
AND HOW TO MEET THOSE NEEDS IN A MANNER THAT IS LEAST DETRIMENTAL TO THE 
CONTRACTOR'S ECONOMIC INTEREST. 

The regulation should be explicit that the Government will not 
acquire technical data or computer software (regardless of the source of 
the funding for the development of the item, component or process) 
unless; 1) the Government has identified a specific need for such data, 
and 2) the need cannot be met through other means, such as through direct 
licensing or non-disclosure agreements. The regulation should also 
provide that the Government will not acquire technical data and computer 
software for purposes of reprocurement if; 1) the original item is 
commercially available, 2) a readily introducible substitute will meet 
the performance objectives, or 3) performance specifications will provide 
sufficient information. 

Where the Government concludes that the acquisition of technical data 
or rights in data pertaining to an item, component, process or computer 
software developed exclusively with Government funds is necessary, it 
should not impose any additional limitations or restrictions on the 
contractor's or subcontractor's concurrent right to use that technical 
data or computer software for commercial purposes. 

Although we recognize that DoD Directive 5010.12 is referred to in 
the regulation and is intended to provide guidance to Government 
procurement personnel on minimum Government needs, it does not adequately 
address the issues set forth. 

3. THE REVISED REGULATION FAILS TO PROVIDE LIMITED RIGHTS STATUS TO 
PRIVATE EXPENSE DATA NOI PERTAINING TO "DEVELOPED" ITEMS, COMPONENTS OR 
PROCESSES. 

The general category of private expense data not pertaining to 
developed items, components or processes is completely overlooked in the 
revised regulation. No legend is apparently authorized for this data and 
such a legend should be provided. 


4. THE REVISED REGULATION DOES NOT LIMIT RECORDKEEPING REQUIREMENTS FOR 
SUPPORTING THE VARIOUS NOTIFICATIONS, LISTINGS, JUSTIFICATIONS AND 
REPRESENTATIONS TO TECHNICAL DATA DEVELOPED PRIOR TO THE EFFECTIVE DATA 
OF THE REGULATION. 

The notification, listing, justification and representation of 
limited rights in technical data applicable to items, components and 
processes to be used in contract performance, but previously developed, 
imposes an immense new recordkeeping burden on contractors. For many of 
these items, the financial, engineering or contractual records needed to 
support claims of limited rights are simply not available or would entail 
a major effort to construct. It would be costly and very unlikely that 
contractors could provide satisfactory documentation for the validation 
requirement on such data. In order to reduce the paperwork burden that 
unnecessarily increases the cost of contracting this has to be revised to 
be more equitable to contractors. 

5. C0MPU1ER SOFTWARE AND SOFTWARE DOCUMENTATION ISSUES NEED FURTHER 
STUDY BEFORE A FINAL REGULATION IS ISSUED. 

COOSIA is concerned that the DAR Council has not given adequate 
consideration to rights in computer software, computer software 
documentation, software tools, source code, flow charts and other 
information relating to proprietary software. The regulation creates 
such ambiguity in this matter as to deter owners of reusable software 
components from offering to embed modifications thereof in weapons 
systems. For example, DFARS 252.7013 (c)(2)(H) would seemingly grant to 
the Government unlimited rights in derivative software "generated as a 
necessary part of performing a contract." However, the term "generated" 
is nowhere defined and could be interpreted to encompass, by way of 
example: 1) the trivial translation of a proprietary software component 
from one computer language to another, or 2) only the reproduction under 
contract of a software component. 

We believe the DAR Council should remove computer software from the 
technical data regulation and promptly develop and publish for comment a 
separate, extensively revised, regulation on computer software. We would 
welcome the opportunity to continue to assist in this endeavor. If no 
separate regulation on computer software is to be developed in the near 
future, the October revised regulation must be revised to provide for 
equitable treatment of software developed at private expense. 

6. THE PAPERWORK ISSUES NEED FURTHER STUDY AND CONTROL BEFORE A FINAL 
REGULATION IS ISSUED. 

The October revised regulation still creates an immense and 
unnecessary paperwork burden which is diminished only marginally from the 
paperwork burden associated with the April interim regulation. The time 
and expense necessary to compile the required information in order for 
contractors to comply with the regulation, and for the Government to 


evaluate contractors' submissions, will not be cost-effective. In our 
view, the procurement process will be overladen with unwarranted 
administrative complexity and the objective of efficient procurement of 
supplies and services will not be accomplished. 

RECOMMENDATION 


We recommend that a joint Government/Industry group be established to 
review the comments submitted on the October revised regulation and 
develop a final technical data and computer software regulation that 
complies with the law, the President's Executive Order and the 
suggestions of 0 MB, and is a cost-effective means of procurement. The 
overhaul of the policy on rights in technial data in the early 60 |s was 
accomplished by such a joint group. We look forward to meeting with the 
DAR Council to review our concerns with the revised interim regulation. 



Sincerely, 


/^■John L. Pickitt 
President 

Computer and Business Equipment 
Manufacturers Association 



Jean A. catnaux 

Senior Vice President 

Electronic Industries Association 





John 'Stock 

President 

ShiWui lders Council of America 




ichard Iverson 
ident 

American Electronics Association 




Wallace H. Robinson, Jr. 
President 

National Security Industrial 
Association 



Attachment 


* With respect to computer software, in the clause at 

252.227- 7013, revise (c)(1) Restricted Rights by adding a new 
subparagraph (iii) which would parallel the proposed new 
subparagraph (iii) under GPLR above: 

"(iii) In cases where the Government would otherwise be entitled 
to unlimited rights, unless the Contracting Officer determines 
during the identification of needs process that unlimited rights 
are required for the purposes of competitive procurement of 
supplies or services, the contracting officer shall agree to 
accept restricted rights when the contractor is a small business 
or nonprofit organization which agrees to commercialize the 
technology. " 

* Add the following new subparagraph after 

252. 227- 7013 (b) (2) (iii): 

"When the government does not have a need to use the data for 
competition and the contractor is a university or other nonprofit 
organization which is interested in commercializing the data, the 
government will negotiate Government Purpose License Rights which 
will expire if the contractor fails to make reasonable efforts to 
pursue commercialization." 

With my thanks for your interest and attention. 



Patricia B. Tucker 
Director, Awards Management 
and Resource Information 
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November 24, 1988 


Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary, ODASD(P)DARS 
C/o OASD(PSL) (MRS) , Room 3D139 
The Pentagon 

Washington, D.C. 20301-3062 


Reference: DAR Case 87-303? Comments of PIA to the 

interim rule 48 CFR Parts 227 and 252 
on technical data/computer software 

Dear Mr. Lloyd: 

The Proprietary Industries Association (PIA) appreciates 
the efforts of the DAR Council to assure full industry 
participation in the formulation of the regulations on 
rights in technical data and computer software. 

We welcome the improvements that were made in the 
October, 1988 revised interim regulations, but believe 
they are not without serious flaws. PIA member com- 
panies remain deeply concerned that the Government may 
claim unlimited rights in technical data in prior 
development or in a minor modification to a product 
when it has not paid for the development of the 
product. 

We are also concerned that the Government may attempt 
to claim unlimited rights in technical data when 
development is required by a prime contract, but the 
item, component or process is provided by a subcon- 
tractor and is already developed. While the listing 
procedures permit an assertion of limited rights in 
this case, experience suggests that this interpreta- 
tion of the definitions is not merely theoretical. 

Simply put, we believe if the contractor or subcon- 
tractor sells development work, then the technical 
data pertaining to that development work should be 
subject to Unlimited Rights. If "development" is not 
sold, then the Government should not be able to claim 
Unlimited Rights by virtue of a contractual require- 
ment to produce and deliver an already "developed" 
item. Under these regulations a contractor or sub- 
contractor who makes innovative manufacturing changes 
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to their component in support of a Government contract or sub- 
contract no longer has the option to sell their product without 
loosing rights. Under these circumstances the defense base will 
continue to erode, as has been well documented by the media and 
in various studies conducted over the last 4 years, including 
OFPP's recent letter and the October 1988 Cal Tech report. 

The definitions also have the effect of broadening the record 
keeping requirements associated with Subpart 227.4. In August, 
1988, PIA surveyed its members to determine how many hours of 
data validation response takes under the "historical", imputed 
definition of developed at private expense. Respondents were 
also asked to report the number of hours spent when they had to 
negotiate rights in technical data. 

The regulations would require this exercise each time a contract 
for a privately developed item was awarded. Assuming a universe 
of 1,000 private expense developers, the regulation would con- 
sume 14 million manhours for this tier alone. The results of 
this PIA survey are attached. 

These figures do not account for the time that prime contractors 
will have to spend overseeing subcontractor marking systems and 
negotiations. While we acknowledge your DFARS requirement to 
negotiate for greater data rights in some cases, we are concerned 
with the dramatic increase in overhead costs this formulation 
promises to add to Government contracting. 

Our suggested changes to the regulations follow. We have tried 
to focus on those areas which we feel are most critical, and 
those areas which are in need of clarification. While we 
recognize that the recommendations we made with respect to the 
April 1, 1988 regulations are numerous, we are still hopeful that 
the spirit of the changes we suggested could be captured in a 
regulation on rights in technical data. 

PIA has been encouraged by the report to Secretary Carlucci from 
Under Secretary of Defense for Acquisition Costello, in which he 
states that "requirements of the competition advocates for free 
and open price competition for subcontractors and suppliers have 
the effect of keeping the supplier base in constant turmoil and 
make it virtually impossible for defense contractors to build a 
stable base of reliable, high quality, cost-effective vendors." 
Since technical data appears to be the preferred means of pro- 
viding for price competition for components, we remain hopeful 
that Mr. Costello's industrial base concerns will find their way 
into the final regulation for the DFARS Parts 227 and 252. 



PROPRIETARY INDUSTRIES ASSOCIATION (PIA) 

Comments to DEARS Parts 227 and 252 
(effective 10/31/88) ; DAR Case 87-303 re. 

Interim Technical Data Regulations 

(1) DFARS 227.471 an d Clause 252.227-7013 (a^ (DEFINITIONS ^ 

The definitions of "Developed Exclusively with 
Government Funds", "Developed Exclusively at Private 
Expense", and "Required for the Performance of a 
Government Contract or Subcontract" quite literally 
state (when taken together) that the Government may lay 
claim to Unlimited Rights (ie., an unrestricted free 
use) in any technical data associated with any 
privately-funded "development" work that takes place 
during and if any contract or subcontract ever necessi - 
tated the same "development". The Government need not 
contribute even a penny of such "development". 

This definitional approach makes, quite simply, the 
words "Expense" meaningless in both definitions, 
because expense or funding has little to do with 
eventual right to use. It completely exacerbates the 
definitional guidelines in the legislative history of 
Pub. L. 99-500, as well as 3 decades of decisional law, 
DoD policy and practice. 
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Development activities, as defined in the FAR, includes 
test, evaluation, prototypes and product improvements. 
As a result, the Government will claim Unlimited Rights 
in changes to a product without paying for the change. 
Modifications to a already-developed product do not 
constitute development. This is not clear in the 
regulations. 

Because it is highly unusual for the Government to use 
unmodified, "off-the-shelf" products in weapons 
systems, the Government would claim Unlimited Rights in 
a portion of almost every item, component or process 
procured from private industry, regardless of who paid 
for the modification. Application engineering is the 
norm for PIA's members. 

For that portion of the product that the contractor or 
subcontractor believes to have been developed at 
private expense, there is an additional problem. In 
the past, contractors and subcontractors relied on 
their written agreements with respect to rights in 
technical data, and the initial source of development 
funding, as justification for their assertions of 
private-expense development. Rarely was industry 
challenged; but when it was, it relied upon records 
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demonstrating that development work was not charged to 
nor called out in the contract or subcontract. 

Under a firm-fixed-price production contract, there 
was no need to keep records to demonstrate that a 
modification (ie., application engineering) not charged 
to the contract may, or may not, have been necessary 
under a hardware supply contract. 

As a result, the Government will claim Unlimited Rights 
in technical data pertaining to future product applica- 
tions for which they do not have to pay. Products and 
processes developed at private expense in the past may 
be deemed in the present to be "Developed Exclusively 
with Government Funds” when challenged under the 
current regulatory definition. 

As we have mentioned before, these definitions do not 
reflect, in our opinion, the intentions of the Packard 
Commission. And as we have also mentioned before, the 
authors of the LMI Report on Technical Data, commis- 
sioned and published by the Packard Commission concur 
that the definition ascribed to "required as an element 
of performance" (now changed to "required for perfor- 
mance") expands the Government's claim to unlimited 
rights in technical data much further than they intend. 


4 . 


PIA suggests that the Department confines its reach as 
follows : 


"Developed Exclusively at Private Expense" as used 
in this subpart, means, in connection with an item, 
component, or process, or identifiable subpart that 
no development costs were direct costs under the 
contract or subcontract and that development of the 
item, component or process was not required for 
performance of the Government research and develop- 
ment contract or subcontract. Independent research 
and development and bid and proposal costs, as 
defined in FAR 31.205-18 (whether or not included 
in a formal independent research and development 
program), are considered funded at private expense." 

"Developed Exclusively with Government Funds", as 
used in this subpart, means, in connection with an 
item, component or process (or an identifiable 
subpart) that the costs of development were paid 
for in whole by the Government as a direct cost 
under the Government contract or subcontract and 
that development of the item, component or process 
(or identifiable subpart) was required for perfor- 
mance of a Government research and development 
contract or subcontract. 

"Required for the Performance of a Government 
Contract or Subcontract" as used in this subpart, 
means that the development of an item, component, 
or process, (or identifiable subpart thereof) was 
specified as an element of performance in the 
Government research and development contract or 
subcontract with the developer." 


These definitions would allow the Government to obtain 
legitimate use rights for its funded research work and 
would reinstate definitions which acknowledge the 
source of upfront development funding as a legitimate 
test of private-expense versus Government funding. The 


Government would not be in the position of "specifying" 
for "development" in the statement of work of a truly 
nondevelopmental fixed-price production contract, and 
the concept of private expense could be retained. 

Simply stated, these definitions would prevent syman- 
tical games-manship from both industry and Government 
procurement agencies. If a contractor or subcontractor 
took a Government R&D contract or subcontract then it 
would have to take it at no cost in order to retain 
Limited Rights status. If the Government funded the 
award then it would have Unlimited Rights, or at worst 
GPLR status. 

(2) GEARS 227.473-4 and Clause 252.227-7037 (VALIDATION ) 

DFARS Clause 252.227-7013 (and 10 USC, Sec. 2320) allow 
the Government to "negotiate" for rights greater than 
it would otherwise be entitled to, and to grant back 
rights to the contractor or subcontractor. If those 
written agreements, which will result in rights in 
technical data for one party or the other, do not 
conform to the definitions of Unlimited Rights or 
Limited Rights for purposes of validation challenges, 
and, therefore, cannot be sustained when challenged. 
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there is little incentive for either party to agree 
to fewer rights than those to which it is otherwise 
entitled. This is particularly true in cases where 
the records to demonstrate conformity with the current 
regulatory definition of "Developed Exclusively at 
Private Expense" were not required to be kept prior to 
1988. 

We concur with CODSIA's recommendation that a sentence 
should be added to DFARS Clause 252.227-7037 (regarding 
Validation of restrictive markings) to waive this 
Clause where a written schedule (list) agreement is 
negotiated. In other words, a contract should be 
binding on both parties; otherwise negotiating agree- 
ments in a waste of time. Open-ended language such as 
in DFARS 227.473-1 (a) (iii) should be deleted. We 
suggest the following: 

"(d)(5) No right to challenge a restrictive 
marking shall exist with respect to technical data 
for which an agreement, such as that contemplated 
in DFARS 252.227-7013 (b) (3) , has been reached 
between the contracting parties regarding the 
rights with which such technical data was to be 
delivered to the Government." 

(3) DFARg _22?. »_4 7.3-1 (a) (3) and -1(b)(1) and Clause 252.227 - 
2013 (k) (ESTABLISHING RIGHTS IN TECHNICAL DATA 
"LISTINGS ") 

This provision says that items, components or processes 
in which the proposal (or offeror) asserts Limited 
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Rights shall be placed in the prime contract "list", 
unless the Contracting Officer has (specific) grounds 
to "question" the validity of the restrictive marking. 

The language is vague and open to administrative abuse. 
This doesn't refer to or require a validation challenge 
under 252.227-7037 (presumably because there is no 
contract right to do so at that point) . 

It's unclear as to the procedure the Contracting Officer, 
should follow as to a data rights predetermination 
either. 

This same provision refers the Contracting Officer to 
DFARS 217-7201 (if appropriate) , which sets forth 
procedures for deciding if and how to compete a 
component developed at private expense. Acquisition 
of greater rights is only one option. Our rewritten 
provision (below) clarified both the reference to 217- 
7201 and the state of limbo created by the phrasing of 
the provision. We suggest the following: 

"(b) Establishing Rights in Technical Data 
(1) If the offeror or the contractor is asser- 
ting Limited Rights in its technical data, the 
Contracting Officer shall include the item, 
component or process in the list in the contract 
described at 252.227-7013 (k) . If appropriate, the 
procedures at 217-7201 will be followed. If 
necessary, the Contracting Officer will negotiate 
to obtain greater rights pursuant to 227.472- 
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3(b)(2). Unless the contracting parties reach a 
predetermination agreement as to the use of the 
technical data, all assertions are subject to 
Government review and possible challenge in 
accordance with 227.473-4 and 252.227-7037." 

PIA is mindful that the new interim regulation attempts 
to protect subcontractors rights in DFARS 227.473- 
6(a)(4) and Clause 252.227-7013 (i) by requiring prime 
contractors to protect subcontractor "listing" rights. 
However, PIA's basic concern hasn't yet been satisfied. 
That is, an innovative subcontractor probably will not 
agree to deliver its proprietary data via a subcontract 
CDRL unless the prime contractor and the Government (as 
a third-party beneficiary) are contracturally bound to 
recognize the restrictive markings on the data when 
delivered. The new DFARS definitions (mentioned 
above) , give such a subcontractor no assurance whatso- 
ever that it will continue to have Limited Rights 
protection. Unless the DFARS recognize this sanctity 
of contract principle, the DoD simply won't get many of 
its most innovative subcontractors to agree to deliver 
truly proprietary data. Please review our more speci- 
fic comments on page 36 through 38 of our May 31, 1988 
Comments document. 
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(4) DFARS 227.473-2 (INCENTIVES FOR INNOVATION ! 

Public Law 100-456, Section 806 (November 1988) (codi- 
fied at 10 USC, Section 2305(d)) prohibits the Govern- 
ment from requiring an offeror to propose to provide 
the Government with the ability to competitively 
acquire an item developed exclusively at private 
expense unless the original supplier of the item is 
unable to satisfy program schedule or delivery 
requirements, or the original developer is unable to 
find a way to meet the agency's mobilization needs. 

Since obtaining reprocurement rights in technical data 
have been a primary means of providing for competition 
between identical items, this prohibition must be 
included in DFARS 227.473-2. 

PIA continues to assert that subsection 227.473-2(b) (2) 
allows the Contracting Officer to "evaluate" a proprie- 
tary supplier out of the competition simply because the 
supplier invokes the protection of 10 USC, Section 
2320(a) (2) ( B ) , which allows it to restrictively mark 
its privately-developed data. 
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The statute at Section 2320(a)(2)(F) simply prohibits 
any coercive solicitation or evaluation of privately 
developed data as a condition of bidding on a contract 
or for an award of a contract. It quite literally also 
applies to "subcontracts". Public Laws 99-500, 100-180 
and 100-456 support this prohibition. Interim DFARS 
227. 473-2 (b) (2) undermines and negates this statutory 
protection. 

Please review our more specific comments at pages 42 
through 45 of our May 31, 1988 Comments document on 
this point. 

(5) DFARS 227.473-6 and DFARS Clause 252.227-7013(i ) 
( SUBCONTRACTOR RIGHTS ) 

The provision on subcontractor rights should also be 
amended to reflect the responsibilities of the 
Government and an offeror/contractor under Pub.L. 100- 
456, Sec. 806 (discussed above) . The appropriate place 
to add this reference is in 227.473-6 (a) after "10 
USC", and in 252.227-7013(i) (1) after "10 USC". 

DFARS Clause 252.227-7013 (i) (6) is redundant and 
creates an environment in which constructive default on 
the part of the prime contractor is inevitable. If the 
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DFARS prohibited the Government from requiring the 
prime contractor to secure for the Government greater 
than Limited Rights in privately-developed technical 
data, then this provision would not be so onerous. The 
continuing position of the Government is that it is 
entitled to ask for reprocurement rights in all 
deliverable technical data in prime contract solicita- 
tions. This is arguably illegal, because it puts the 
prime in the position of contractually committing to 
assure subcontractors will in someway sell or otherwise 
relinquish rights in technical data as a condition of 
award. This provision establishes a conflict of 
interest, in fact, given the Government's actual 
solicitation practices. It should be deleted. 

Subcontractors who are entitled to assert Limited 
Rights in technical data may refuse to sell or 
otherwise relinquish rights in technical data via 
negotiation or otherwise. If the outcome of the so- 
called "negotiation" is presumed due to a contractural 
commitment in the prime contract, then the prohibition 
in 10 USC 2320(a) (2) (F) has been violated. It is 
contrary to the law for the Government to create this 
situation. It is also contrary to the law for the 
prime contractor to be forced to refuse to purchase 
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or require Unlimited Rights or relinquishment of a 
privately-developed product from its vendors. 

(6) DFARS Cl ause 252.227-7027 (DEFERRED ORDERING ) 


"The Competition Handbook" (Nov. 1987) printed by the 
Navy refers to the Deferred Order Clause as follows: 


"Deferred Ordering Provisions - This 'LIFESAVER' 
clause enable the Government to order any data 
generated under a Government contract, even if not 
previously specified as a deliverable, for only the 
cost of reproduction. Thus, if some desired data 
generated by the contractor under this or a previous 
contract had not been previously ordered or was 
omitted from the DD 1423, this clause (DFARS 52.227- 
7027) permits its ordering as an afterthought." 

Id » at p. 84. 


The Navy's above reference to this Clause is a classic 
misuse of the "deferred ordering" concept. That clause 
is specifically intended for insertion in research and 
development contracts where the Government intends to 
(and does in fact) pay monies to acquire title to the 
technical data and software generated under the R&D 
contract. It was not intended for hardware production 
contracts where the Government has not paid "just 
compensation" to acquire legal title to the data. 
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The genesis of the current DFARS 52.227-7027 Clause 
lies in the Armed Services Procurement Regulation 
(ASPR) , and then the Defense Acquisition Regulation 
(DAR) Clause 7-104. 9(m), also entitled "Deferred 
Ordering of Technical Data or Computer Software." The 
ASPR and DAR Clauses used the same text language, 
except that their introductory language required the 
Clause to be inserted in a contract "in accordance with 
ASPR/DAR 9-502 (c). B 

ASPR/DAR 7-104.9 (m) (and the present Clause 52.227- 
7027) only require the contractor to be compensated 
"for converting the data or software into the prescri- 
bed form, for reproduction and delivery" to the Govern- 
ment. In other words, only Xerox costs would be paid 
to the contractor. Prior ASPR/DAR 9-502 (c) explained 
why this apparent inequity was so. It stated: 

"Compensation to the contractor shall not include 
the cost of generating such data or software since 
it was already generated in the performance of work 
for Which. the Government h as already agreed to pav 
the contractor ." (emphasis added) 

The ASPR/DAR 9-502 data policy section itself is 
entitled "Acquisition of Technical Data and Computer 
Software". Therefore, ASPR/DAR 7-104.9 (m) was intended 
only for Government research and development contracts 
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where the contractor was paid to develop the data and 
the Government decided whether to take delivery to it 
at a later time. 

The new interim DFARS equivalent of ASPR/DAR 9-502 is 
DFARS 227.475-2 (c) . It has since dropped any reference 
whatsoever to "acquisition" of technical data, nor any 
reference to "payment" by the Government for legal 
title to the data. It simply says if the Government 
has a "potential need" for the data, then Clause 
252.227-7027 shall be inserted in the contract. This 
is a misuse of that clause. 

At the very least, it conflicts with the "listing" 
scheme included in these interim DFARS for protecting 
proprietary data. 

In order to cure this confusion, the use of Deferred 
Ordering Clauses should be deleted or confined to 
research and development contracts. 

(7) DEARS 227. 472-2 (a) (ESTABLISHING MINIMUM GOVERNMENT 
NEED ) 

This provision cites a DoD directive which, in its 
current form, instructs a Contracting Officer as to the 
types of data that are used to satisfy certain uses of 
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technical data. The need referred to in the interim 
DFARS suggests more than a mechanical matching of use 
to technical data. It implies a judgmental decision 
that would weigh the burden on the contractor or 
subcontractor to supply the technical data versus the 
urgency of the Government need. 

Additionally, directive 5010.12 is undergoing revision 
at this time. The reference should be deleted. 

(8) DFARS 227 . 472-3 (b) (2) (RIGHTS IN TECHNICAL DATA ! 

This DFARS provision allows the Government to negotiate 
with its prime contractor for Unlimited Rights in its 
subcontractor's privately-developed data. Use of the 
word "negotiate" implies mutual assent to an agreement, 
which certainly wouldn't be satisfied if the subcon- 
tractor is left out of the negotiation. PIA strongly 
supports all of its suggestions on pages 22 through 24 
of its May 31, 1989 Comments document. This is a 
highly improper and fundamentally unfair procedure. 

(9) DFARS 227,475-4 (LIMITED RIGHTS DATA TO FOREIGN 
GOVERNMENTS ) 

This clause allows a foreign Government access to 
proprietary data subject only to a non-enforceable 
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"prohibition" against further use or disclosure. These 
foreign Governments must first be required, as a mini- 
mum, to execute a Non-disclosure agreement with the 
owner/ developer of the Limited Rights data (similar to 
the Standard Non-disclosure Agreement in DFARS 227.473- 
1(d) and demonstrate a means to protect such data. 

As an example on April 11, 1988 the Los Anaeles Times 
announced the possibility that General Dynamics was 
preparing to license "all" technical data for the F-16 
aircraft to Japan on a co-production program. This 
kind of activity could emaciate our defense industrial 
base and must be more thoroughly addressed in the final 
DFARS. 

(10) DFARS 227 . 481-1 (a) (1) (ACQUISITION OF SOFTWARE 

These DFARS similarly disregard who funded the 
software's development. All of our comments relating 
to the "definitions" as to technical data similarly 
apply here. 

(11) DFARS Clause 252.227-7035 (CERTIFICATION OF DATA 
CONFORMITY ) 

The Certification is, in essence, another form of 
technical data warranty just like DFARS Clause 52.246- 
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7001. It should be amended so that the certifying 
party agrees that the delivered data conforms to all 
"technical data" requirements of the contract. 

Further, just like any warranty, it should have an 
established cut off date when the certification expires 
(ie., 52.246-7001 uses 3 years, which is also 
appropriate here) . 

(12) DFARS Clause 252 . 227-7013 (1) (DISPUTES ) 

For mixed-funded items, this provision implies that the 
prime contractor may negotiate with the Government as 
to the data rights in a subcontractor's data. It also 
states that the Contracting Officer may establish the 
subcontractor's data rights, if negotiations fail. 

This provision doesn't comport with the Fifth Amendment 
due process requirements of the U.S. Consitition. Such 
so-called negotiated determination of a subcontractor's 
rights would not be binding on the subcontractor under 
current federal law. If the Contracting Officer 
established a subcontractor's rights, the subcontractor 
does not have access to the military board Contract 
Appeals rights established by the Disputes Clause. To 
comply with fundamental due process, the subcontractor 
(developer) must be able to negotiate its own legal 
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PROPRIETARY INDUSTRIES ASSOCIATION 
Comments to DFARS Parts 227 and 252 
(effective 10/31/88) : DAR Case 87-303 re. 
Interim Technical Data Regulations 

ERRATA 


Page 18, Point (13), Paragraph A. The reference should 
be to the September, 1985 DFARS. It should also be 
noted that the reference to the phrasing which deals 
with separability does not consitute an endorsement of 
the September, 1985 regulations, or the definitions 
therein. 
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rights and bring legal action in its prime contractor's 
name if necessary. 

(13) ( OTHER CLARIFYING SUGGESTIONS ) 

A. Although it appears that the concept of protection 
of privately-developed "separable" baseline tech- 
nology is incorporated in the regulation, and 
certainly it has been recognized by the courts, an 
explicit reference to it in the definitions would 
be useful. Such a reference was made in the 
October 1985 interim DEARS. 

B. DFARS 227.472-3(b) (2(ii) appears to mean that a 
Contracting Officer may pay for any form of greater 
rights in technical data (other than Limited 
Rights) . It is confusing as written. It would be 
clearer if changed to read "Greater rights in 
technical data, (e.g. GPLR, unlimited rights, etc.) 
may be paid for by a lump sum fee, royalty and/or 
other arrangement." 

C. DFARS 227.472-3 (c) uses the term "technical data 
associated with an item, component or process". 

The words "associated with" appear to mean 
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something broader than "pertaining to" which is the 
term used in the statute. "Pertaining to" should 
be substituted in that provision. This provision 
also creates a "notice or lose" criteria for mixed- 
funding development. It seems unnecessary given 
the other safeguards the Government has built into 
the regulation. 

D. Federal statutes clearly give "subcontractors" 
substantive protection in the area of rights in 
their proprietary technical data. The regulation 
should be revised to add the words "and subcontrac- 
tor (s) n in any place that such rights are referenced. 

E. While these regulations are an improvement in tone, 
additional improvement would help. For example, 

DFARS 227.472-1 talks about allowing contractors 
and subcontractors to exclusively exploit technology 
that they have developed. This is not appropriate 
for privately developed items. 


APPENDIX A 


THE PROPRIETARY INDUSTRIES ASSOCIATION 
SURVEY OF ADMINISTRATIVE BURDEN 
ASSOCIATED WITH THE RIGHTS IN TECHNICAL DATA REGULATIONS 

AUGUST, 1988 


POD ESTIMATES 


PIA ESTIMATES 

(for lower tiers) 


No. of respondents 16,500 

No. of responses 
per resondent 

per year 1 


1,000 *1 

94 *2 


84 (a) 143 hrs to satisfy 

requirements at 

227.473- 4 and clauses 
at 252.227-7028 and 
7038 (April, 1988) per 
respondent. Implied at 

227 . 473- 1 (a) (5) and 

252 . 227-7013 (j ) (Oct., 
1988). *3 

(b) 112 hrs to negoti- 

ate rights in technical 
data. (227.472-3, and 
227.473(b)(2) before 
factoring in the 
definitions at 

227.471, April, 1988) . 
At 227.472-3(B) (2) and 

227 . 473- 1 (c) , Oct., 
1988, before factoring 
in the definitions in 

227.471. *4 

255 Hours Total 

TOTAL ANNUAL 

REPORTING HRS 1,391,040 


No. of hours 
per response 


14,494,800 


*5 


(*1) Assumes 1,000 lower tier suppliers who develop at private 
expense. An alternate calculation could be oerived by 
assuming burden on a per contract basis. The top 500 R&D 
k defense contractors received 1,289 awards in 1987.' Assuming 

* 15 subcontracts involving deliverable technical data for 

items developed at private expense, per prime contract award; 
and assuming at least 2 responses to each subcontract 
solicitation, the Total Annual reporting hours might be 
1 (19,335 x 255) + (19,335 X 143)) *= 

4,930,425 + 2,764,905 = 7,695,330 

(*2) Based on reponses to a survey of PIA memoers, 18 companies 
responded to an average of 94 solicitations per year whicn 
require delivery of technical data and which contain 
technical data clauses. All of these companies nave 
historically developed product exclusively at private expense. 

(*3) The regs essentially move the validation process to the 
beginning of the contracting process by virture of the 
certifications process. Based on past experience, PIA member 
companies averaged 143 hours per validation. 

(*4) To negotiate rights in technical data clauses. PIA member 
companies reported an average of 112 hours per subcontract, 
in recent years. 


(*5) Assumes companies successfully compete for 10% of the 94 

subcontracts for which proposals are submitted, calculation 
k [(# respondees x number of responses x 142) + (# respondees x 

I 9.4 x 112) 


Estimated Cost to Industry 


Bours per Response 


Responses per year 
Total annual hours 

Aug. cost per hour 


DOD - Tech 
Data est. 

84 


1,391,040 

15.43 


20,441,664 


PIA - Tech 
Data est. 

143 per solicitation 
112 per contract 
255 per successful 
bid 

94,000 

14,494,800 

50 . 00 ( compensation ) *1 
$724,740,000 


♦Based on reported industry averages for various occupations 
including managerial, engineering, financial, and legal at sr. and 
jr. levels. PIA member companies reported a high degree of 
involvement of managerial employees in validation and negotiation. 




Shipbuilders 
Council of 
America 


1110 Vermont Avenue, N.W. 
Washington, D.C 20005-3553 
202-775-9060 


November 22, 1988 


Subject: DAR Case 87-303 

Dear Mr. Lloyd: 

The Shipbuilders Council of America submits this letter In response 
bo the request for comments on the Department of Defense Interim rule to 
implement section 808 (Rights in Technical Data) of Public Law 100-180. 
The Council is the national organization representing principal domestic 
shipbuilders, ship repairers, and the vendors of equipment and services to 
those industries. This interim rule published on October 28, 1988 in the 
FEDERAL REGISTER is intended to replace in its entirety the interim rule 
on bhe same subject that was published for public comment on April 1 

1 ADO * * 


The Council's specific comments on the interim rule are set forth 
below. 


Definition 227.471 


"Detailed design data": line six, "in" should be "an". 

"Developed Exclusively with Government Funds": 


o Line five, insert "directly" before "paid". This is what is 

intended. Omitting "directly" leaves room for the argument that 
the definition covers items charged to indirect accounts. 

o For the phrase "for the performance of" substitute "as an 

element of performance under. . ." (See below for explanation.) 

Required for the Performance of a Government Contract or 
Subcontract" : 


o 



The broadening of the definition of "Required as an element of 
performance. . ." in the April 1988 interim rule to include 
"development necessary for performance of a Government contract" 
had the effect of negating the spirit and letter of the law and 
of Executive Order 12591. As we stated in our comments on the 
April 1988 rule, the broadened definition could encompass items 
developed exclusively at Contractor expense in anticipation of 
receiving a contract, but which could be said to be necessary 
for the performance of the anticipated contract. This was a 
case of the definition being broadened artificially by adding 
words which subvert the plain meaning of the term being defined. 


The drafters apparently have attempted to mitigate this by now 
removing entirely any reference to "element of performance." 
But in so doing they have fallen into another trap: "required 

for the performance of" is now defined as "necessary for the 
performance of." Since these phrases are identical in meaning, 
the definition is nonsense. 

o The drafters also attempted to respond to criticism by adding 
the condition of "accomplished during." This does very little. 
In the real world, a contractor developing, at his own expense an 
item necessary for the performance of a contract will probably 
still be developing it up until the moment he uses it on the 
contract. To shield it from the Govemment/his competitors 
under this overreaching definition, he will have to complete 
development of the item before he signs the contract. This is an 
unfortunate situation, made even worse by the restrictive 
definition of "Developed" adopted in 1985. Taken together, the 
definitions constitute a strong disincentive to a contractor 
investing funds to improve his competitive position. The 

natural result will be more expensive products. 

o We recommend that the term and definition in the April 1987 
DFARS of "Required as an element of performance under a 
Government contract or subcontract" be reinstated in place of 
the subject term and definition, but with the deletion of the 
last phrase "or that the development was necessary for 
performance of a Government contract or subcontract. " 

"Developed exclusively at private expense”: we recommend that the 

following definition be adopted: 

"'Developed exclusively at private expense', as used in this 
subpart, means, in connection with an item, component, or 

process, that no part of the cost of development was paid for 

directly by the Government and that the development was not 

required as an element of performance under a Government 
contract or subcontract. Items, components, or processes for 
which the costs of development are charged as indirect costs 
against Government contracts or a Government contract shall not 
be considered as paid for directly by the Government; such 
indirect costs specifically include, but are not limited to, 
independent research and development and bid and proposal costs 
as defined in FAR 31.205-18 (whether or not included in a formal 
independent research and development program) . " 

This definition overcomes the following objections to the proposed 

definition: 

a. It encompasses the points raised above regarding "element of 
performance . " 

b. The sentence beginning "All other indirect costs. . ."is not 
needed because if development was required as an element of 
performance in a Government contract or subcontract, then the 
item comes under the definition of "Developed exclusively with 
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Government funds . " 


c. It goes some way toward defining "indirect costs," rather than 
using a new term whose meaning is not entirely clear from the 
context . 

d. The proposed definition has an air of being tacked together 
(which it has been) . The substitute integrates and rationalizes 
the concepts of indirect costs and IR&D and B&P costs, making 
obvious that IR&D and B&P costs are types of indirect costs. 

The changes to the DFARS by the DAR Council noted in the preceding 
comments are of the same stripe. They represent attempts to reach 
more of a contractor's technical data developed at private expense. 
As such, they are contrary to both the spirit and the letter of the 
law (10 U.S.C. 2320 and 2321) and of Executive Order 12591. The 
purpose of these provisions of law was to foster creativity and 
innovation in the defense industries. The revisions noted will have 
the opposite effect; they should be withdrawn in the interest of 
maintaining a strong defense industrial base. 

2 . Computer software 

There are many inconsistencies in the treatment of computer 
software: 

o The definitions of "Developed exclusively with Government 
funds," "Developed exclusively at private expense," and 
"Required for the performance of a Government contract or 
subcontract" make no mention of computer software. Yet the 
clause at 252.227-7013(c)(l)(ii) addresses "commercial 
computer software and related documentation developed at 
private expense." Do the listed definitions not apply to 
computer software? If not, why not? 

o By title, section 252.227-7013(1) deals with technical data 
and computer software. Subparagraphs (2) and (4) refer to 
"technical data or computer software" [though subparagraphs 
(3) and (6) omit Inclusion of computer software; was this 
an error?]. But subparagraph (1) invokes 10 U.S.C. 2320 
and 2321 and DFARS 252.227-472-1 [it is assumed 227.472-1 
is meant] , all of which by title and content address only 
technical data. 

o Section 227.473-1 by title covers only technical data. Yet 
the procedures in this section mention technical data and 
computer software. Reference is made to section 252.227- 
7013 (j ) , which requires notification regarding "items, 
components, processes and computer software . " 

o Subparagraph 227.473-l(a) (5) (ii) requires the provision at 
252.227-7028 which obliges the contractor to identify 
deliverable technical data which it has delivered or will 
deliver under other contracts. No such requirement is made 
for computer software. Is this intentional? 
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o The policy at 227.473-l(b) (2) provides for the contractor 
to obtain exclusive commercial rights in technical data 
developed under a contract, and to negotiate rights in 
technical data pertaining to items, components or processes 
developed with mixed funding. No such provisions are made 
for rights in computer software. 

o 252.227-7013(c) (1) (ii) (C) obliges the Government not to 
make restricted rights computer software available to third 
parties without the prior written approval of the 
contractor. There is no such agreement with respect to 
technical data furnished with limited rights. 

o It has been stated elsewhere that this interim rule deletes 
the "list or lose" requirement. This is apparently the 
case with technical data. Yet the clause at 252.227-7019, 
which is required [by 227.481-2(b)(2)] for negotiated 
contracts in which the clause at 252.227-7013 is required, 
states, "If no such computer software [to be delivered with 
restrictions] is identified, all deliverable computer 
software will be subject to unlimited rights." This is 
list or lose. Furthermore, the listing requirements in 

252.227- 7019 are redundant to or inconsistent with those in 

252.227- 7013(j) and (k) . 

o Section 227.475-4 deals with delivery of limited rights 
technical data to foreign governments. Section 227.481 says 
nothing about delivery of computer software to foreign 
governments . 

o Section 227.481-2 allows for deviations from section 
227.481 to be requested from the DAR Council. No such 
deviations are provided for with respect to technical data. 

o Contractors who inadvertently omit restrictive markings on 
technical data or computer software may correct the 
omission. Under 227.481-2(d) (2) , there is no time limit on 
correction of computer software markings. Under 227.473- 
3(c), however, the contractor may make corrections to 
technical data markings "within six months after delivery." 

® 227 .473-1 (c) (3) , GPUR. and limited rights are mentioned 

in connection with computer software. 

o In 252.227-7013(f) , the Government's treatment of 
unjustified or nonconforming markings on technical data is 
different from the treatment of markings on computer 
software . 

o Should 252. 227-7013(1) (3) cover computer software as well 
as technical data? 

These seeming inconsistencies in treatment of computer software 

should be verified. If the different treatment is intentional, 

this should be noted explicitly in the policy section. 
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With respect to section 227.472-2(b) , the reference to 227.472- 
3(a)(1) is not understood. Perhaps the reference intended is 
227.472-3(a) (1) (iv) . 


5. In section 227.472-3: 

o Line four, "limiting" should be "limited." 

o In subparagraph (b) (1) , line eight refers to "the limited 
rights legend," but there is no antecedent for this 
reference . If it refers to the limited rights legend at 
252.227-7013(b)(3)(iii) , this should be explicit. 

6. In section 227.473-1: 


o See note above regarding inconsistent treatment of computer 
software . 


o In subparagraph (a)(1), line eight, reference is made to 
"contractor's or any subcontractor's Intended use. . ." of 
items , etc . , for which technical data will be submitted 
with other than unlimited rights. Subparagraph (a)(2)(ii) 
gives the conditions under which an offeror's proposal may 
be deemed to be unacceptable if such information is not 
submitted, and refers to 252.227-7013(j) . 



There is a serious deficiency here. With the deletion of 
252.227-7035, 7013(j) now appears to be the only clause in 
the regulations which attempts to impose on the 
offeror/contractor a duty to notify the Government prior to 
use of an item, etc., for which technical data will be 
furnished with other than unlimited rights. However, 
7013 (j) does not specifically address "intended use" or 
"prior use , " but only "use . " 


In view of the "list or lose the contract" tone of 
subparagraph (a)(2)(ii), the requirement for advance notice 
should be made much more explicit than it is. The 7013 
provision has historically been a contract clause, and in 
all other respects but section (j) is still a contract 
clause, as opposed to a solicitation clause. It is 
suggested either: 


a. a separate solicitation clause along the lines of 
former 7035 be promulgated; or 

b. the language in 7013(j) be clarified 
appropriately and that a preamble to the whole 
clause be used in solicitations calling attention 
to the solicitation aspects of 7013(j). 



Furthermore, subparagraphs (a)(2)(ii) and (a)(3)(i) should 
be couched in terms of best efforts by the contractor. A 
contractor -- for example, a shipbuilder -- may anticipate 
having thousands of vendors on a ship construction 
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3151 KENWOOD • BURBANK. CALIF. 91505-1052 

PHONE (818) 843-6211 • FAX (818) 843-1209 • TWX 910-498-2257 


18 November 1988 


DEFENSE ACQUISITION REGULATORY COUNCIL 
The Pentagon 

Washington. D.C. 20301-3082 

Attn: Mr. Charles W. Lloyd 

Executive Secretary 

r\ a r> - 1 

U rvi\ uvuul u. 

ODASD ( P ) / DARS 
% OASD(PolL) (MRS) 

Roorn 3D 139 

5ubj : DAR Css 6 8/ ”303 

Interim DIARS Effective 10/31/88 

Ref: federal Register 

Vol . 53 No. 209 
I r id. ay , October 28. 1988 

Gentlemen : 

Hydra-Electric Company is a small business engaged in the manufacture of 
commercial and military proprietary pressure switches, thermal sw'xtches 
and flow control valves. These products are based upon technology and trade 
secret processes and techniques developed at private expense during the compa 
n>’s thirty (30) years of existence. The products are supplied for aerospace 
ground and sea based weapon systems.. 

New applications resulting from requirements generated by prime contractors., 
first and second tier subcontractors are engineered and produced by scaling 
or modeling from previously produced hardware, i.e. applying the technology, 
trade secret processes and techniques developed at private expense. The 
technology, trade secret processes and techniques are private property and 
assets of the company. As with other company assets, they cannot be sold or 
negotiated away without devaluing or destroying the company. 

Hydra-Electric ’ s products are essentially low cost, non-repairable throwaway 
components. The Government has no need for data to competitively procure 
spare parts or field support for low cost, non-repairable throwaway items. 
Ilydra-Electric believes such items should be exempt from the regulations. 


MANUFACTURERS OF PRESSURE ACTUATED SW/TCHES 
GAUGE • DIFFERENTIAL • ANEROID • ABSOLUTE • VACUUM 


ZERO ABSOLUTE TO 3000 PS t 
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The switches and valves may be competitively procured at the LRU (Line Re- 
placeable Unit) level by use of the requirement /specification data generated 
by the prime contractor or the subcontractor as the Government has unlimited 
rights to that data. 

Under the proposed regulations, especially the definitions, scaling/modeling 
of our baseline technology to fit a new application could be construed as 
"mixed funding development" and would be subject to Government Purpose License 
Rights. This of course would destroy a company such as Ilydra-Electric by 
forcing disclosure and release of the basic proprietary technology and trade 
secret processes which are the main assets and private property of the compa- 
ny . 


As a small business. Ilydra-Electric does not have the sophisticated accounting 
systems to segregate, accumulate and fully document Internal Research and 
Development /Bid and Proposal Expenses. However even with an accounting 
system to accomplish those tasks, the interim regulations would still probably 
force an interpretation that "mixed funding development" was involved in any 
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program because of the nature of small business operations. 
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lied by a Prime or a subcontractor for a proposal or a bid on a 
new requirement or application, a small business will submit a conceptual 
drawing to the requester along with his commercial proposal. It is not. feasi- 
ble to make complete manuf actor mg ui3v or complete all te&cin^, prioi cu 
submission of the proposal due to time and financial constraints. The proba- 
bility of success in obtaining a contract is usually one in ten because of the 
number of firms solicited. 


The conceptual drawing simply indicates that based upon utilization of its 
technology and trade secrets the small business can through application and 
manufacturing engineering prepare data to manufacture and test a component 
which will meet the requirements of the requester's specif ication/ requirements 
after receipt of a contract or purchase order. Since the data would be pre- 
pared after award and based upon it’s record in the last four (4) years, the 
Government would claim "mixed funding development" under the proposed regula- 
t ions . 


Ilydra-Electric could not accept a purchase order or contract under those 
conditions . 
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Hydra-Electric could not accept a production contract with a deferred data 
ordering clause unless the data were fully defined and the rights to such 
data were irrevocably defined in the initial purchase order or contract. 

Hydra-Electric Company fully supports and endorses the efforts of the Proprie- 
tary Industries Association to protect the property rights of innovative 
contractors and subcontractors through their position papers, comments and 
suggestions to the DAK Council as they are the only organization which repre- 
sents the interests of small business in this regard. 


Sincerely , 

Hydra- Elec tr ic Company 



Richard G 
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. Wilt 

Vice President 


A UNITED 

J TECHNOLOGIES 


United Technologies Building 
Hartford. Connecticut 06101 
203/728-7613 

Frank W. McAbee, Jr. 

Vice President 
Government Contracts 
and Compliance 


September 19, 1988 


The Honorable Robert B. Costello 
Under Secretary of Defense 
for Acquisition 
The Pentagon, Room 3E933 
Washington, D.C. 20301-8000 

Dear Secretary Costello: 

My August 26, 1988 letter to you stated United Technologies' 
concerns relative to certain provisions of the interim rule on 
rights in technical data and computer software (DFAR 
52.227-7013). We now understand that Mrs. Spector has agreed to 
meet with a group from the Defense Policy Advisory Committee on 
Trade (DPACT) to discuss industry concerns prior to issuance of 
the final rule on this subject. 

We are very pleased that this opportunity to present our views is 
being afforded and that the final rule may reflect a more 
equitable government/ industry balance. In the interim. United 
Technologies will accept contracts containing DFAR 52.227-7013, 
on the assumption that all definitions contained in the 
aforementioned DFAR relate only to that clause and do not change 
other regulations. 

Thank you for your consideration of this matter, and we look 
forward to the results of the DPACT meeting with Ms. Spector. 

Sincerely, 



Frank W. McAbee 
/mat 
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"Required as an Element of Performance Under a 
Government Contract or Subcontract” r used in thifi 
subpart# means# in connection with the development of an 
item, component, or process, that the development was 
specified in a Government contract or subcontract [.] 
th at the dev e lopment vao n eee ooary f e r p e tf -e cm a n ee o ff a 
Gc>ve gft f j t &n e o on S ea s t - o s cu b c o ot s a o fc . 

"Restricted rights”, as used in this subpart, means 
rights that apply only to computer software, and include, as 
a minimum, the right to- 

(&) Use computer software with the computer for which or 
with which it was acquired, including use at any Government 
installation to which the computer may be transferred by the 
Government; 

(b) Use computer software with a backup computer if the 
computer for which or with which it was acquired is 
inoperative; 

(c) Copy (reasonable numbers of] computer programs for 
safekeeping (archives) or backup purposes; and 

"(d) Modify computer software, or combine it with other 
software, subject to the provision that those portions of 
the derivative software incorporating restricted rights soft 
ware are subject to the same restricted rights. 

In ad d iti o n/ tealfictcd r i g hts inelude any ether specifier 

» igh » o not i ft ooneise ew t w i fe h ' t r he ’- winimum "gight e - in (a)~(d)~ 


contract. It is impossible to tell in advance of the 
contract who all these vendors will be. A contractor should 
not be expected to use more than his best efforts to 
contact all these vendors and obtain the listing of 
technical data called for here . There should be specific 
language instructing the contracting office to take such 
situations into account. The language in (a)(3)(i) should 
be "all known technical data" or "all readily ascertainable 
technical data," not " all technical data." 

o In subparagraph (a)(1) (ill), line seven, change "if" to 
"for which" and change "is" to "are". This seems closer to 
what is intended. 

o With the deletion of reference to 252.227-7035, 

subparagraph (a)(2)(i) now is redundant with (a)(1), into 
which it should be merged. If it stays, "or computer 
software" should follow "technical data." 

° The language in the second sentence of subparagraph 

(a)(2)(iii) is somewhat infelicitous. What are at issue 
are not "rights in technical data to which the offeror is 
otherwise entitled," but "rights in technical data which 
the offeror is entitled to withhold or restrict." 

o Subparagraph (a)(3)(ii) refers to "bilateral modification 
of the list" of technical data to be delivered with 
restrictions on use. The Proprietary Industries 

Association has raised the question whether a subcontractor 
(or contractor) could jeopardize schedules by refusing to 
deliver critical technical data until his restrictions have 
been accepted and added to the contract list. This is a 
valid point. We suggest deletion of the term "bilateral." 
The Government is adequately protected by the procedures in 
subparagraph 227.473-l(b) (1) , which are discussed below. 

o In subparagraph (a)(4), line six, add "or computer 
software" after "technical data." In line twelve, again, 

the word "prior" is used whereas 255. 227-7013 (j) speaks 
only to use . 

o In subparagraph (a)(5)(H), is computer software intended 
to be included? 

Also, we suggest that the title of 252.227-7028 is not 
accurately descriptive of the content or purpose of this 
clause. A better title would be "Notification of Previous 
Delivery of Technical Data" or something similar. This 
would also alleviate confusion with the representation in 
252.227-7013(j) . 

In subparagraph (a)(6), such confusion between 

"representations" is evident. This subparagraph 

immediately follows the section referring to the 
"Requirement for Technical Data Representation" in 252.227- 
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7028, but (a)(6) apparently la referring to the 

representation in 252.227-7013(j) . 

o Subparagraph (b)(1) refers to "the technical data" in the 
third line, but it is not entirely clear what is the 
antecedent. Perhaps "the” should be deleted. 

Also, the language of this subparagraph (b)(1) should be 
strengthened so that it is not susceptible of 

interpretations by contracting officers that may result in 
delays in approving listing of a contractor's restricted 
technical data. As noted above in connection with 

subparagraph (a)(3)(H), this could lead to schedule delays 
when subcontractors refuse to sign contracts or deliver 
technical data until they are listed. The language should 
be to the effect that: "The contracting officer shall add 

the llmtied rights data to the contract list. Then he may 
either challenge under 252.227-7037, or he may negotiate 
rights under 217-7201 and 227 .472-3(b) (2) . " In neither 
case is progress heid up by a refusal to sign a contract or 
deliver technical data until the listing is approved. 

o In subparagraph (b)(2), "should" should be "shall." The 

contracting officer should be under mandate just as much as 
the contractor. The intent is to balance the Government's 
and the contractor's interests. 

o Same in (b)(3), change "will" to "shall" in line four. 

This tracks the language in 10 U.S.C. 2320(a)(2)(E). 

o Same in (b)(3)(i), change "will" to "shall." The remainder 
of the language in this subparagraph does not meet the 
requirements of 10 U.S.C. 2320(a)(2)(E). This section of 
the law requires the establishment in the regulations of 
criteria for determining when negotiations in mixed funding 
situations are impracticable. The only criteria given for 
this determination are that "there are numerous offerors" 
or "under urgent circumstances." These "criteria" are too 
vague and subject to abuse. Specific, narrowly defined 
criteria should be provided. 

o In subparagraph (c)(2)(i), the April 1988 language "have an 
immediate need” has been changed to "anticipate an early 
need." This language, subtle though the change may be, 
makes it easier for the Government to justify withholding 
greater rights from the contractor. The language used in 
the April 1988 rule should be reinstated. 

Line five, "may" should be "shall." In the April 1988 
rule, the word was "will." 

Line seven, "should" should be changed back to "shall" as 
it was in the April 1988 rule. 

The same types of changes have been made in (c)(2)(ii) and 


7 


7. 


(iii). The language from the April 1988 rule should be 
reinstated. 

In section 227.473-3: 

o The provision in subparagraph (c) is of little use because 
it is not in any contract clause. This very important 
right should be in the contract; it could easily be 
incorporated into 252. 227 -7013 (f ) . Also, the Government's 
relief from liability in subparagraph (c)(3) should be 
limited and should be more explicit. Better language would 
be, "Relieves the Government of liability for unauthorized 
use, release or disclosure of the technical data which may 
have occurred before the technical data were marked by the 
Contractor." The same is true with respect to computer 
software in 227.481-2(d) (2) . 

8. In section 227 .473-5(c) , the allusion to 252.227-7031, Data 
Requirements, is not understood. The April 1988 language was to the 
effect that the clause at 252.227-7036, Certification of Technical 
Data Conformity, shall be included in any contract in which delivery 
of technical data are required. The new language does not directly 
make this connection. Just because a contract contains the 7031 
clause does not necessarily mean that it requires delivery of 
technical data. The connection should be more direct. 

9. There are two problems with new section 227.473-6, Subcontractor 
Rights, and with new subparagraphs (i)(l), (5) and (6) in 252.227- 
7013: 

o The list or lose requirements of the April 1988 rule, it 
was soon realized, fell very hard on subcontractors. 
Because of the protests from industry (in many cases from 
prime contractors who were looking after the interests of 
their subcontractors), these ill-advised requirements were 
mitigated somewhat. Now comes new regulations couched in 
terms of protecting subcontractors from prime contractors 
against a problem which has already been ameliorated by 
other changes in the regulations. Much of this new 
material is superfluous or gratuitous, viz: 

a. Contractors, including prime contractors, are 
constantly aware and have always been aware that they 
"must satisfy their contractual obligations to the 
Government while ensuring that the rights afforded 
subcontractors. . .are recognized and protected" 
[227.473-61(a) ] . It was the Govemment/DAR Council's 
insistence on preaward/postaward notification and list 
or lose that made this aspect of contracting so much 
more onerous (and which, as we have pointed out, will 
make the product so much more expensive) , not anything 
the prime contractors have done. This new language is 
gratuitous. 

b. The requirements of 227.473-6(a) (1) , (2) and (3) and 
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of 252.227-7013(1) (2) , (3) and (4) have long been in 
the regulations under other headings , they are 
superfluous . 

c. The language of 227.473-6(b) is also gratuitous. It 
is a natural reaction by the drafters to the well- 
founded outcry from defense contractors that the new 
notification and listing requirements will stretch out 
schedules. This will be due to the sheer volume of 
extra paperwork required and the questions and 
disagreements with subcontractors which will 
undoubtedly increase. Whether contractual obligations 
will be met in any given case will depend on how well 
a contractor can take account of these stretch-out 
factors in his bid and how expeditiously the contract 
and the Government handle these questions. 

o In most design contracts, it would usually not be possible 
or desirable for a subcontractor to furnish limited rights 
data directly to the Government, bypassing the prime 
contractor. In such situations , the contractor is acting 
for the Government in reviewing and approving designs, and 
requires the technical data to fulfill this function. Or, 
the subcontractor's technical data will be Incorporated in 
the contractor's design. These situations should be 
recognized and exceptions noted in subparagraph (a)(2) and 
in 252 .227-7013(e) (3) . 

10. With respect to 227.475-2: 

o In subparagraph (b) ; line thirteen, "item" should be 

plural . 

o In subparagraph (c) , antepenultimate line, "rights in" 

should be Inserted before "technical data." This is more 
correct. 

o Add subparagraph (d) as follows: 

"In no case shall the Contracting Officer use deferred 
delivery or deferred ordering as a substitute for listing 
technical data on the Contract Data Requirements List (DD 
Form 1423) . Just as the Contractor is required under these 
regulations to list in advance all readily ascertainable 
technical data and computer software it intends to delivery 
with other than unlimited rights, the Government is held to 
the same standard: to notify the Contractor in advance of 

all readily ascertainable technical data and computer 
software it requires delivery of." 

11. In section 227.481-2: 

o In subparagraph (b)(4), line eight, "development" should be 
"developed. " 
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o In subparagraph (c)(2), the Restricted Rights Legend 
appears to be three lines long, ending with "(Name of 
Contractor)," in smaller typeface. However, the text 
following the legend is in the same size typeface until the 
end of the section. This should be corrected. 

This subparagraph states, "The Government shall include the 
same restrictive markings on all its reproductions of the 
computer software. . .etc." However, the contract clause 
[252.227-7013] does not impose this requirement on the 
Government. The clause should be modified accordingly; 
ideally, the requirement should appear in the restricted 
rights legend. 

12. With respect to 252.227-7013: 

o In subparagraph (b)(2), line sixteen, after "data" add "by 
the recipient." This is what is intended. 

o There are two objections to the legends: 

a. In referring to "restrictions. . .set forth in the 
definition of blank rights in paragraph blank of the 
clause at 252.227-7013 of the contract listed above," 
it is doubtful the legend would be considered 
sufficient notice by a court. The legend should not 
require the holder of technical data to refer to 
another document -- to which he or she may not have 
immediate access --to learn what restrictions are on 
the data. The legend should spell out the 
restrictions . 

b. It is difficult to tell in some cases where the 
legends end. The legends should be set in different 
type or otherwise set off. 

o In subparagraph (b)(3)(i) the reference to "(a)(1) above" 
is incorrect. The reference should be to "(b)(l)(ii)- 
(viii) above." 

o In subparagraph (c)(1) (ii), in item (B) , "User" should be 
"Use." 

o In subparagraph (e)(2), the matter in parentheses is not 
parenthetical. The parentheses should be deleted. 

o In subparagraph (j)(2), line 3, substitute "for which" for 
"if" and "are" for "is." In line 4, substitute "for which" 
for "if." In line 5, Insert "or computer software" after 
"data" and substitute "are" for "is." This is closer to 
the intended meaning; "data" is a plural noun. 

13. With respect to 252.227-7018: 

o Is it intended in (b) (3) that a subcontractor would review 
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the procedures of lower-tier subcontractors? Would a 
contractor review procedures of a subcontractor more than 
one tier down? 

o In subparagraph (c) , Is It Intended that a subcontractor 
should notify only the next-higher- tier contractor, or must 
he notify the Government directly? If the former, must the 
contractor In turn notify the Government? This should be 
clarified. 

o Subparagraph (f) does not go far enough. For example, if 
applied literally, the first line in the clause would read 
"The subcontractor or any subcon tractor. ..." 

14. With respect to 252.227-7019: 

o In the first line, "Officer" should be "offeror." 

o In the second line, the use of "such" is not understood. 
Should "such" be deleted? 

15. With respect to 252.227-7020, the copyright notice is rendered 
incorrectly in subparagraph (b) in all three instances. 

16. With respect to 252.227-7026, in line 10 of the clause (excluding the 
title), "technical" should be inserted before "data." 

17. With respect to 252.227-7027, in line 7 of the clause (excluding the 
title), the term "technical data" is used, whereas in the clause at 
252.227-7026, the corresponding usage is "data." This is an example 
of the use of "data" where apparently "technical data" is meant. 

18. Item 252.227-7034 should be deleted as not pertinent. 

19. Freaward Validation 


Provision should be made for preaward validation of claims to rights 
in technical data and computer software. It is easy to construct a 
scenario in which a potential sole source subcontractor (or contractor) 
refuses to sign a contract until his claim to rights in technical data is 
validated by the Government. Section 227.252-7037 provides a validation 
procedure, but it is couched in terms of a postaward, Government- 
contractor relationship, and it also has built-in delays. The new 
procedure should provide for special "fast-track" validation of the 
technical data rights claims of potential contractors/subcontractors. 


The Council appreciates this opportunity to comment on the interim 
rule. We hope the DAR Council will find our comments of assistance in 
developing the final rule on rights in technical data. 


Hr. Charles W. Lloyd 
Executive Secretary 

Defense Acquisition Regulatory Council 
ODASD(P)/DARS - c/o OASD (P&L) (MRS) 
Room 3D139, The Pentagon 
Washington, DC 20301 
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